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LEGAL AID REFORM DISCUSSION PAPER 
 
Ministerial Foreword 
 
The independent strategic review of legal aid carried out by Martyn Evans in 2018 
noted that Scotland is one of the leading jurisdictions in Europe in the provision of 
legal aid, judged by scope, eligibility and expenditure per capita. In almost all solemn 
criminal cases, the accused will get legal aid, and in civil cases the scope of legal aid 
is broader in Scotland than in very many other jurisdictions, with comparatively little 
excluded.  
 
Scotland’s expenditure on legal aid is among the highest in Europe and spending on 
legal aid, and grants of legal aid, both increased in 2023-24. The Netherlands is the 
only other European jurisdiction which has an open-ended, uncapped, demand-led 
approach to its legal aid budget.  
 
A demand led approach means that most people across Scotland will routinely be 
able to access financial help to defend their rights or to resolve disputes if they need 
it. We know, however, that there is scope for improvement and that funding for 
services does not in itself guarantee their provision. The public rightly expects that 
publicly funded services will be responsive, user-centred and accountable, and will 
work effectively. 
 
Improvement is needed if the way we fund legal assistance services is to be capable 
of adapting to changes in the justice system and in society more widely. Knowing 
what services are needed and where, and being able to assess evidence so that 
unmet needs can be monitored and prioritised, are vitally important.  
 
Our approach to developing a system which will achieve this is based on the four 
principles set out in our Vision for Justice, an approach: founded in equality and 
human rights; that puts people at the centre of what we do; informed by recognised, 
credible, and robust evidence; and taken forward through collaboration and 
partnership.  
 
This paper sets out the three key strands of work we will be undertaking in order to 
improve legal aid. This will commence with immediate simplification of the judicare 
model of service delivery by bringing forward regulations to parliament in 2025-26. 
These changes will make it easier both for solicitors to work with legal aid funding, 
and for those who need legal assistance to access it. At the same time we will 
resume work to conduct research on, and implement reform of, legal aid fees. 
Thereafter we will work closely with stakeholders on the development of a reformed 
future legal assistance system.  
 
We will consult during the course of the coming year on regulations to improve and 
simplify the judicare model through which the majority of legal aid funded services 
will continue to be provided. We will work with private firms, third sector 
organisations and, crucially, service users themselves to develop proposals for a 
flexible, responsive model of delivery able to meet the challenges of the 21st century. 
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The Cabinet Secretary for Justice and Home Affairs announced on 23 January that 
she intends to bring forward legislation as soon as possible to ensure free non 
means-tested legal aid is available for bereaved families participating in deaths in 
custody FAIs. Ahead of that legislation, which will take time to develop and 
introduce, we are also considering whether there are ways to deliver this in the 
shorter term.   
 
This is a separate commitment to this discussion paper which is on the medium to 
longer term reforms that are needed to the legal aid system, on which we will engage 
with stakeholders to discuss. 
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A Vision for Reform of Legal Aid 
 
Legal aid is public funding for legal help. It plays a pivotal role in supporting a 
democratic and justice-centred society. 2025 marks the 75th anniversary of the 
implementation of the legislation that established Scotland’s first statutory legal aid 
scheme. In the years since, that scheme, and its successors, have secured access 
to justice for countless thousands, supporting vital services that change lives. The 
current system is built on legislation that is itself almost 40 years old. That it 
continues to deliver such wide-ranging support is testament to the commitment and 
perseverance of all those working in the system. 
 
In 2019 the Scottish Government conducted a consultation in response to the 
findings of Rethinking Legal Aid – An Independent Strategic Review (2018) (the 
Evans Review). While the Evans Review identified a vision and mission for 
Scotland’s legal aid reform, the report also noted that Scotland’s system is unique in 
its uncapped provision of legal assistance. This is an important feature of legal aid in 
Scotland and should remain core to any future system.  
 
The Scottish Government also supports the continued delivery of the majority of 
legal aid services through private firms. This is a crucial aspect of the system we 
want to maintain. A system which has demand-led service delivery and funding at its 
core enables a justice system to support the rule of law, without political interference. 
 
The Case for Change  

The public rightly expects modern public services to be responsive and user-centred 
and to work effectively towards the achievement of agreed outcomes; and for service 
design and delivery to be aligned with a clear purpose in an accountable and 
transparent way. 
 
The demands on the legal aid system in Scotland and the needs of those who 
depend on it have changed significantly since the model was developed nearly 75 
years ago and the current legislation was implemented nearly 40 years ago. Yet, the 
models of delivery and the methods of payment for services have remained largely 
unchanged. Change is needed to ensure that we have an adaptable, flexible, 
affordable and sustainable legal aid system that supports people who are facing 
challenging issues and problems. 
 
Longer-term transformational change is needed to fully provide a modern and 
responsive legal aid system. We are committed to delivering that system and the 
significant primary legislation which it will require. 
 
Alongside that longer-term transformation, there are improvements that can be made 
to improve and simplify the current legal aid system for the benefit of those who 
depend on legal aid and those who provide legal aid services. These improvements 
reflect emerging changes in needs and demands, and the way in which providers of 
legal services work within the justice system. We will put in place reforms that will 
deliver those improvements within this Parliamentary session.  
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Programme of Reform 
 
This paper sets out the potential features of the reformed legal aid system we 
envision, for immediate discussion with stakeholders. This will in turn inform the 
scope and content of the necessary legislation and the programme of change 
needed to implement it. This legislation will be for a new parliamentary term but we 
will prepare for it in this term. 
 
Currently, the vast majority of legal aid supported services are funded on a case-by-
case basis and delivered by solicitors applying for funding for individual cases 
(“judicare”). This can be delivered either by private providers, not for profit providers 
or services staffed by Scottish Legal Aid Board (SLAB) employed solicitors.  
 
Other services can be commissioned by SLAB through a grant or contract 
(commissioning tools). These are the funding tools available to the Scottish 
Government for delivering legal assistance services. Grant funding has been used to 
provide targeted services where there was an identified unmet need, and this has 
shown that there could be merit in extending the use of grants and contracts to 
provide stability of services. 
 
We will also explore and test how the full range of currently available funding tools 
can help achieve emerging government and justice priorities, support different 
methods of delivery, and tackle evidenced problems effectively. 
 
We will engage with stakeholders on three key strands of work: 

• Judicare simplifications we can deliver as immediate reform actions in 2025-
2026;  

• research on, and reform of, legal aid fees in 2025;  

• developing a future legal assistance system in 2025 and beyond.  
 
In the short term we can make it easier both for solicitors to work with legal aid 
funding and for users to access it. We have identified priorities to action in 2025-
2026 as the first steps in an ongoing plan for the improvement of judicare through a 
package of reforms which will simplify the current system and address a number of 
its challenges.  
 

Immediate Reform Actions 2025–2026 
 
Simplification of Judicare  

The current system can be complex to understand and bureaucratic for solicitors and 
users to navigate. Therefore, our immediate priority is to deliver improvements to the 
operation of the judicare system, to simplify it for users of legal assistance services 
and those who provide them.  
 
Administrative controls governing legal aid are defined in the statutory framework. 
They are critical to ensuring public funds are used appropriately and directed 
towards those most in need. It is SLAB’s responsibility to administer and manage 
these controls. The controls cover: 
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• who is eligible and how that eligibility is assessed; 

• what work can be done under specific grants of legal assistance; 

• payment for work done.  
 
Simplifying these controls, where appropriate and feasible, will facilitate an easier 
system for providers to understand and ultimately make providing legal assistance 
less administratively burdensome, whilst still retaining necessary public 
accountability. 
 
In recent years, much has been done to improve the payment system, such as 
increased use of fixed or block fees and a simpler online-application process. These 
changes have led to a significant increase in the number of cases that can be paid in 
full without the need for further information or negotiation. Recently, the Scottish 
Government introduced a scheme, with a simplified process, whereby solicitors can 
apply for interim fees ahead of a case concluding. This has significantly reduced the 
steps needed to access and authorise the early payment of fees and supported 
much-improved solicitor cashflow. 
 
We asked SLAB to review the current statutory framework to identify further 
opportunities for simplification of judicare controls. SLAB has identified a number of 
potential changes that could lead to a simpler, more accessible and more readily 
understandable system for users, providers and SLAB. These measures target 
specific aspects of legal aid across criminal, children's and civil issues aimed at 
improving accessibility, addressing changes to court procedure and supporting 
greater efficiency for the justice system as a whole. 
 
Discussions are already taking place between SLAB and judicare stakeholders on 
these potential changes, with stakeholders providing important feedback on the 
feasibility and desirability of the options for change as well as further ideas for 
consideration. This process has helped to prioritise reform initiatives, support 
ongoing appraisal and identify considerations for implementation. 

 
In 2025, following further discussions with stakeholders, we intend to introduce 
regulations for the following changes to judicare. 

 

Criminal Legal Assistance 

 
Replace Assistance by Way of Representation in summary proceedings with 
summary legal aid 

We will make summary legal aid available for guilty pleas and cases continued with 
no plea in summary criminal prosecution cases. This will remove the need for 
solicitors to apply the different eligibility requirements for Assistance by Way of 
Representation (ABWOR) cases, which only operate in certain circumstances. The 
change will substantially simplify the process for solicitors and SLAB.  
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Solemn fees - first diet / trial diet differential 

A new fee structure was introduced for solemn cases in 2023. These reforms have 
been successful in simplifying the process and better rewarding solicitors where 
cases resolve at the earliest opportunity. We now propose to align the fees payable 
in cases that resolve by way of a plea at first diet more closely with those that do so 
at trial diet. This will better reward the work needed to secure resolution in advance 
of trial, which benefits accused, victims, witnesses and the wider justice system, as 
well as the solicitor. 
 

Civil Legal Assistance 

 
Block fees for adults with incapacity cases in civil legal aid 

Adults with Incapacity cases are the biggest single case type by volume for civil legal 
aid. These are all dealt with on a detailed fee basis, which means that solicitors need 
to account to SLAB for why each particular activity in a case has been carried out. 
Block fees will substantially reduce the administrative burden on both solicitors and 
SLAB, as well as providing more surety of payment and better cash flow for 
solicitors. 
 
Introduce personal allowances to the civil legal aid financial eligibility test 

In order to reflect household circumstances better whilst reducing administrative 
burdens, SLAB will use its discretion to introduce standard personal allowances to 
the financial eligibility test. This will replace the detailed assessment of individuals’ 
particular expenses that adds time, difficulty and uncertainty to the financial 
assessment process for applicants and for SLAB. 
 

Children’s Legal Assistance 
 
Extend the scope of a grant of ABWOR 

Solicitors need to grant ABWOR for each new hearing at which they represent their 
client. We will extend the scope of a grant of ABWOR to last from an instigation 
hearing until a full compulsory supervision order (CSO) is made or the hearing is 
discharged (relevant to both subject children and relevant persons/deemed relevant 
persons). By instigation hearing we mean a S38 CPO application court hearing; a 
second working day hearing; a S48 application to vary or terminate CPO court 
hearing; 8th working day hearing or grounds hearing where no CSO is already in 
place. 
 
This will result in a substantial reduction in administration for SLAB and solicitors. 
Clients will benefit from more certainty as to continuity of representation and a 
reduction in reassessment of their financial circumstances for each new grant of 
ABWOR that is currently required. 
 
Raise the initial authorised expenditure limit for ABWOR 

The current initial expenditure limit is £135. In practice, this limit is too low for routine 
work needed such as conducting hearings, meaning solicitors have to ask for 
increases in the expenditure limit, which are then almost always approved by SLAB. 
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We will raise the limit to £550. This will reduce administration for solicitors and for 
SLAB. 
 

Remove eligibility tests for all children in all cases before a Children’s Hearing 

The current system was set up with limited automatic availability of legal 
representation for children in the Hearings System. With incorporation of the United 
Nations Convention on the Rights of the Child (UNCRC) we plan to make ABWOR 
available for all children without financial eligibility or merits testing. Very few 
ABWOR cases do not meet the merits test at present. We know through feedback to 
SLAB that children find financial eligibility tests designed for adults confusing and ill-
fitting to their circumstances. Solicitors and SLAB, as well as affected children, will 
benefit from reduced administration. 
 
Remuneration research and review 

The Evans Review addressed a wide range of systemic and operational issues 
which inform our plans for immediate improvements and longer-term reform. One of 
the six strategic aims that the review identified was the creation of fair and 
sustainable payments and fees. That is why we established a Legal Aid Payment 
Review panel which met for the first time in 2019 and reported in 20211. 
 
The Panel considered a range of issues relating to the structure and level of fees 
paid to solicitors and advocates and published a report on its conclusions, which 
included that there was no “silver bullet” to be found in other jurisdictions that have a 
legal aid system, or other areas of public service. Each model had its disadvantages, 
and there were a number of aspects present in Scotland that the Panel agreed 
should be kept. The Panel also supported a mixed model of funding for legal 
assistance work, including grant funding and contracts, and recommended further 
consideration of how these could better be utilised. 
 
The Panel also recommended that evidence should be gathered to inform a 
wholescale review of payment rates and methods that sit alongside the ambitions for 
a reformed and improved, user-centred, legal aid public service. 
 
As a result of that report, it was agreed that the Scottish Government would support 
a review of fees to be informed by research into the way in which current fee levels 
impact the delivery of services. We worked with the profession to develop an agreed 
research specification for tender which was issued in December 2023. Expressions 
of interest were then requested in January 2024 through the Crown Commercial 
Service Framework, but this did not result in any responses. Unfortunately, therefore, 
it was not possible to contract the work. 
 
We will progress with work to build the evidence base needed to review fees. This 
work will enable us to develop a regular review mechanism. The Minister for Victims 
and Community Safety wrote to the Law Society of Scotland and the Scottish 
Solicitors Bar Association inviting them to work with the Scottish Government to 
progress this issue in 2025. It was agreed that further options for developing this 

                                            
1 Legal Aid Payment Review Panel: report to the Minister for Community Safety - gov.scot 

https://www.gov.scot/publications/legal-aid-payment-review-panel-report-minister-community-safety/
https://www.gov.scot/publications/legal-aid-payment-review-panel-report-minister-community-safety/
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work are needed and the Government agreed to provide those within the first half of 
2025. 

Developing a Future Legal Aid System – 2025 Onwards 
 
The Scottish Government’s Vision for Justice2 set out in 2022 a transformative vision 
for the justice sector. It established five aims, spanning criminal, civil and 
administrative justice, with a focus on creating safer communities and shifting 
societal attitudes and circumstances which perpetuate crime and harm. It is 
underpinned by four principles for how change should be delivered, namely that it 
be: 

• founded in equality and human rights;  

• evidence-based; 

• embedding person-centred and trauma informed practices; and,  

• through collaboration and partnership. 
 
Our programme of legal aid reform commits to these principles.  
 
In addition to the proposed programme of regulatory reform set out above we will 
discuss the more fundamental changes to the structure, funding and delivery of legal 
assistance that are needed to build a system fit for the future. This system must be 
capable of adapting to changes in the wider social and justice environments and 
offering those in need of legal help and those who provide that help with a better 
system in which to operate. This will inform the development of primary legislation for 
a future parliamentary session. 
 

Diversifying funding and delivery methods  

Our vision is that the delivery of legal aid in all its possible forms is shaped by an 
evidence informed approach to assessing need, embedding the user voice, and 
designing services to focus on the effective delivery of outcomes.  
 
Scotland’s legal assistance system already funds service delivery in a range of ways: 
through judicare, grants, and services delivered by SLAB employed solicitors.  
 
These tools offer different opportunities, and potentially different outcomes, for 
providers and those seeking help. 
 
We want to improve the way these tools work, both individually and in combination. 
By doing so we can make sure that they can be used flexibly to ensure public 
funding for legal assistance is effective in supporting the rule of law and responding 
to the social and justice needs of the population. When the legal needs of the public 
change or new justice priorities are set, different tools also offer the opportunity to 
address challenges more directly and in a responsive, targeted way. 
 
Judicare provides flexibility and choice as to the type, amount and range of work 
providers can do, enabling them to respond in an agile way to emerging needs and 
their own business priorities. For people facing legal problems, they can access 

                                            
2 Vision for Justice in Scotland: three year delivery plan - gov.scot 

https://www.gov.scot/publications/vision-justice-scotland-three-year-delivery-plan/
https://www.gov.scot/publications/vision-justice-scotland-three-year-delivery-plan/
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services on a very wide range of subjects but can face uncertainty as to where to 
seek help and there is no guarantee that any provider will be able and willing to help 
them.  
 
SLAB has powers under the 1986 Act to make grants of funding for civil and 
children’s legal assistance and it can also employ solicitors to carry out criminal, civil 
and children’s legal assistance and related work. There are also provisions in the Act 
enabling SLAB to enter into contracts for criminal and children’s legal assistance 
service provision. To implement these, new regulations would be needed.  
 
Grants and contracts offer different opportunities for securing and supporting 
services in comparison with judicare funding and we intend to expand their role in 
the future of legal aid. They provide a means of committing resources and focusing 
service delivery and access to advice and representation on specific subjects in 
specified locations. This includes being able to offer opportunities to providers to test 
or pilot different approaches to service delivery and wider opportunities for business 
and professional development and growth.  
 
SLAB employed solicitors currently play a key role in ensuring delivery of essential 
services, complementing judicare and commissioned services and providing similar 
opportunities for testing methods of delivery and supporting wider legal aid workforce 
development through alternative training and career paths. 
 
Greater and more strategic use of the full suite of available tools could create a 
broader, more collaborative range of funder/provider relationships. Judicare has 
traditionally involved tests and controls applied at the individual case and payment 
levels. Grant or contract-based mechanisms, such as licensing or the Dutch model, 
could offer opportunities to test and explore a different balance of checks and 
controls for all involved. When the legal needs of the public change or new justice 
priorities are set, different tools also offer the opportunity to address challenges more 
directly and in a responsive, targeted way. 
 
By using our full suite of funding tools, we will be able to deliver a system where: 
 

• Funding can support a diverse and sustainable mix of private, public and third 
sector delivery; 

• A different balance of checks and controls can be applied in certain 
circumstances, to reduce administration for providers; 

• Legal aid users’ needs can be responded to appropriately;  

• Delivery can be adaptable to changes in patterns of demand over time; 

• Providers are given greater choice in how they engage with legal aid service 
delivery.  

 
To improve the operation of the current system and to inform the longer-term work to 
develop new legislation, we will, in 2025, explore with stakeholders the use of 
existing funding tools to test and learn how a mixed model can better meet users’ 
needs and support a varied, thriving and sustainable network of providers.  
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Embedding the User Voice  

The Evans Review noted that, unlike in other public policy and service areas, user 
representatives rarely engage directly in the legal aid policy making process. Where 
this does happen, it is often through specific interest groups and focuses on 
addressing service failure rather than proactively improving planning or co-
production of services. This was reflected in the limited level of engagement by the 
wider third sector with the Review’s call for evidence, despite the potential role of 
publicly funded legal assistance in tackling inequality, upholding rights and 
supporting communities.  
 
The Review further noted that, if legal aid is to be re-established as a public service 
which puts users at the centre of its design and delivery, then the voice, interests 
and experience of the user in re-design, maintenance and continuous improvement 
is critical.  
 
We will establish a robust framework for sustained credible user engagement in legal 
aid. This framework will provide regular opportunities for users and user 
representatives to reflect on their experiences, and on the extent to which legal aid 
funded services meet their needs. It will also provide opportunities to have an input 
into the continuous improvement of the system.  
 
Our aim is to develop a system where feedback, evidence and research is gathered 
from a wide range of sources, including the legal profession and users of the legal 
aid system; and that feedback is considered in the context of a system where 
purpose, outcomes and activity are aligned in an accountable and transparent public 
service. 
 
The more formal embedding of a user voice and evidence-informed approach aligns 
with our stated intention that reform will lead to a system whereby legal aid has the 
user voice at its centre. It is intended to influence priority setting and needs 
assessment. There are a range of ways in which the user voice can be embedded 
more effectively into the legal aid system. These include:  
 

• gaining more insight from all providers of publicly funded legal assistance to 
better understand users’ (and potential users’) needs or the impact of 
changes in SLAB’s policies and practices;  

• engaging with organisations both in and beyond the legal and advice sector, 
including representative and advocacy bodies to gain an understanding of 
issues affecting users and communities;  

• broadening SLAB’s user research to align with reform priorities;  

• widening consultation on codes of practice to build in users’ and wider 
stakeholders’ views.  

 
To address these issues, we will discuss and agree options with stakeholders for 
embedding users’ voices. We will develop approaches for implementing the agreed 
options and set out a plan which will deliver against strategic priorities. We will 
ensure that third sector organisations and local government can participate fully in 
this process. 
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We will put needs assessment and prioritisation onto a statutory footing in the 
forthcoming Bill. This will help us address current concerns around access to legal 
aid, either geographically or in respect of some aspects of law. 
 

Programme of work 
 
A programme of work for 2025-2026 is set out below summarising the work we 
expect to initiate in 2025. The first priority is to begin engagement with stakeholders 
on draft regulations and associated impact assessments. Achievement of these 
legislative changes will depend upon a number of factors including the timetable of 
work agreed by the Scottish Parliament and its committees. 
 
We will re-initiate fee review planning and collaborate with stakeholders on reform of 
legal fees in 2025. 
 
We will take the same collaborative approach to developing detailed proposals for 
future primary legislation, working with SLAB, private and third sector stakeholders to 
explore the key areas of diversifying funding methods and embedding users’ voices, 
including trialing different approaches to funding and service delivery.  
 
Along with these strategic development proposals, we will also collaborate with 
stakeholders on additional judicare reform proposals that require longer term 
planning and/or primary legislation to enact, such as making Advice and Assistance 
available for all children without financial eligibility or merits testing. These parallel 
approaches will deliver meaningful improvements in the short term while also 
building collaborative relationships, refining our proposals and shaping the 
requirements of a future Bill. 
 

Immediate reform priorities 

Develop draft regulations for consultation  From March 2025 

Collaborate with stakeholders and develop an agreed 
plan for fee review  

By summer 2025 

Laying regulations in Scottish Parliament  End of 2025  

Longer term reform priorities 

Engage with wide range of stakeholders to develop, trial 
and test longer-term proposals, including: 

- Diversifying funding methods  
- Embedding user voice 
- Longer-term judicare reforms 

Throughout 2025  
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