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EXECUTIVE SUMMARY 
 

INTRODUCTION 

1. This report presents an analysis of written responses to the Scottish 
Government’s consultation paper, Electronic Cigarettes and Strengthening 
Tobacco Control in Scotland. The consultation invited views on a range of 
potential measures to regulate the sale and use of electronic cigarettes and to 
strengthen tobacco control in Scotland.  

2. The consultation asked 49 questions and ran from 10th October 2014 to 2nd 
January 2015. The final number of responses received was 172: of these, 94 
were from group respondents and 78 from individual members of the public. 

ELECTRONIC CIGARETTES 

Age restriction for e-cigarettes 

3. The Scottish Government proposes introducing legislation to ban the sale of e-
cigarette devices and refills to people who are aged under 18. This would bring 
sales of e-cigarettes into line with other age-restricted products such as alcohol, 
tobacco and solvents. 

4. A large majority of respondents (88%) agreed that the minimum age for sale of 
e-cigarette devices and refills should be set at 18. All but one of the group 
respondents answering the question agreed with this, as did 76% of individual 
respondents. Those who supported the proposal most commonly suggested 
that possible health risks and the addictive properties of nicotine provided a 
rationale for preventing under-18s from accessing e-cigarettes. 

5. The majority of respondents (80%) thought that age of sale regulations should 
apply to all e-cigarette devices and refills, regardless of whether they are 
capable of containing nicotine. Amongst group respondents, 89% of those 
answering favoured the regulations applying to all devices, as did 67% of 
individual respondents. 

6. In terms of to whom should apply any offence relating to the sale of e-cigarettes 
to under-18s, a small majority (57%) believed that an offence should apply to 
both the retailer and the young person. A further 41% thought that the offence 
should apply to the retailer only and only 2% thought the offence should apply 
to the young person only.  

7. A substantial majority (79%) agreed that sales of e-cigarette devices and refills 
from self-service vending machines should be banned. Those who supported 
this proposal most commonly referred to difficulties in ensuring robust age 
verification for vending machine sales. 

8. Views were divided on whether there should be a restriction on other e-
cigarette accessories; 52% believed there should be a restriction and 48% did 
not. 

9. Those who agreed with the proposed restrictions raised a range of issues, 
including that e-cigarette accessories have the potential to promote e-cigarette 
use and that it will be important for any definition to be formulated carefully. 
Most of those in favour of restrictions suggested that they should apply to all 
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types of e-cigarette accessories. Respondents who opposed the proposed 
restrictions sometimes noted that, if implemented, they should only apply to e-
cigarettes and liquids/refills or, more specifically, to products containing 
nicotine. 

Proxy purchase for e-cigarettes 

10. The Scottish Government proposes that it would be an offence for anyone aged 
18 and over to purchase an e-cigarette to provide it to someone under the age 
of 18; this is known as ‘proxy purchasing’. The large majority of respondents 
(78%) agreed with this proposal. 

11. Comments by those supporting a proxy purchase ban referred most often to its 
importance within the wider approach, in combination with age of sale 
restrictions, to preventing under-18s from accessing e-cigarettes. Reasons 
given for opposing a proxy purchase offence included that the respondent 
would not wish to see legislation which prevented adults from purchasing e-
cigarettes as smoking cessation aids for young people.  

Domestic advertising and promotion of e-cigarettes 

12. The majority of respondents (73%) thought that young people and adult non-
smokers should be protected from any form of e-cigarette advertising and 
promotion. A large majority of group respondents (89%) supported this idea 
and there was no respondent category in which the majority were not in 
agreement. 

13. The majority of respondents (66%) believed that further regulation of the 
domestic advertising and promotion of e-cigarettes, in addition to the cross-
border restrictions to be introduced by the EU Tobacco Products Directive, is 
required. 

14. Those who thought that additional regulations are required were asked which 
forms of domestic advertising and promotion should be regulated. The majority 
(75%) thought that regulation is required for all of the types of domestic 
advertising which the paper listed. These were bill boards, leafleting, brand-
stretching, free distribution, nominal pricing, point of sale advertising and events 
sponsorship within a domestic setting. 

15. Respondents who favoured additional regulations were also asked what, if any, 
exemptions should apply. Around one third of these thought there should be no 
exemptions. Amongst those who favoured some exemptions, the most 
frequently given reason was the need to balance a potential for e-cigarettes to 
contribute to a reduction in tobacco use with minimising any risks to non-
smokers and young people. A common theme was that exemptions should 
apply when advertising supports the use of e-cigarettes to reduce tobacco use. 

16. In terms of suggested exemptions, some related to the nature of the product 
being advertised. The most frequent exemption suggested was for e-cigarettes 
licensed in the future as medicines by the Medicines and Healthcare Products 
Regulatory Agency.  The consultation paper noted that such products would be 
exempt from legislation in Scotland as medicines are regulated at a UK-wide 
level. 
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17. Other comments focused on the nature of the advertising approach and 
materials. Suggestions included only allowing advertising that promotes e-
cigarettes as a smoking cessation aid, is targeted at current smokers, or uses 
an approach that will not appeal to young people. 

18. Respondents were also asked if they were aware of any information or 
evidence that the Scottish Government should consider in relation to regulating 
domestic adverting for its potential impacts on children or adults. A range of 
information was cited, including specific studies and reviews which included 
research from other countries. A number of respondents commented on the 
limited nature of the evidence base for the impact of e-cigarettes and, in 
particular, their marketing. Several points were raised to illustrate the 
importance of, and challenges associated with, monitoring and ensuring 
compliance with advertising and promotion regulations. The broad range of 
advertising approaches and channels being used, including a particular 
emphasis on the use of social media, was noted. 

19. The final question relating to domestic advertising asked respondents for 
information or evidence for potential impacts of regulation on business, 
including retailers, distributors and manufacturers. Amongst those who 
favoured further regulation, relatively few referred to specific research or 
evidence and some suggested that the potential for regulation to have a 
positive impact on public health would outweigh any negative business impacts. 

20. Those who opposed additional regulation made more extensive comment, 
including highlighting the significant growth in the e-cigarette industry over 
recent years and the contribution that promotion and advertising have made to 
this growth. A small number of respondents commented on the risk of 
disproportionate regulation of e-cigarette advertising acting as a barrier to 
investment and growth. It was also suggested that a lack of a harmonised 
regulatory approach across the UK could lead to uncertainty for the e-cigarette 
industry, and potentially increase costs for manufacturers and retailers. Several 
respondents referred to the CAP/BCAP advertising rules which were introduced 
across the UK in November 2014, while the consultation was open for 
responses. 

Inclusion of electronic cigarettes on the Scottish Tobacco Retailers Register 

21. The Scottish Government proposes the introduction of mandatory registration 
for the sale of e-cigarettes or refills. Businesses which are already on the 
Scottish Tobacco Retailers Register would need to update their registration if 
they also sell e-cigarettes. Businesses which sell e-cigarette devices or refills, 
but do not sell tobacco, would be required to register for the first time.  

22. A majority of respondents (65%) agreed that businesses selling e-cigarettes 
and refills should be required to register. A large majority of group 
representatives were of this view (76%), including most academic group, health 
body, local authority, other public body and third sector or professional body 
respondents. Views were more mixed across the e-cigarette industry and the 
tobacco industry, and a majority of pharmacy respondents disagreed with the 
proposal. 
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23. A majority (68%) agreed that offences and penalties connected to the proposed 
registration requirement should reflect those already in place for the Scottish 
Tobacco Retailers Register. A large majority of group representatives were of 
this view (80%), including most academic group, e-cigarette or tobacco 
industry, health body, local authority, other public body and third sector or 
professional body respondents. Views were more mixed amongst general retail 
and individual respondents 

24. Those who did not think the offences and penalties should reflect those already 
in place for the Register were asked what offences and penalties should be 
applied. Most of those commenting disagreed with the principle of requiring e-
cigarette retailers to register. The primary view was that e-cigarettes are 
fundamentally different to tobacco products and that the proposal could 
undermine the potential benefits of e-cigarettes. Some suggested that no 
penalties should apply to e-cigarettes sales and registration, although others 
supported penalties for sales to under-18s. Most of these respondents 
suggested that penalties should reflect the lesser known harm associated with 
e-cigarettes in comparison with tobacco use. 

E-cigarettes – use in enclosed public spaces  

25. A small majority (58%) believed that the Scottish Government should take 
action on the use of e-cigarettes in enclosed public spaces. The majority of 
group representatives (65%) were of this view, including most academic group, 
health body, local authority and third sector or professional body respondents. 
However, most general retail or pharmacy respondents and all e-cigarette 
industry or tobacco industry respondents disagreed. Individual respondents 
were evenly divided. 

26. Those who thought that the Scottish Government should take action were 
asked what that action should be and why they favoured this approach. Many 
who commented suggested that the Scottish Government should take a 
precautionary approach until sufficient evidence is available on the long-term 
impacts of the use of e-cigarettes in enclosed spaces. Most of those who 
favoured action and commented recommended the extension of current 
tobacco legislation to include e-cigarettes which would result in prohibiting their 
use in enclosed public spaces. 

27. Those who disagreed with the Scottish Government taking action were also 
asked to explain their reasoning. The most common reason for opposing action 
was a lack of conclusive evidence on which to base policy. There was also 
concern that prohibiting e-cigarette use in enclosed public spaces would not be 
proportionate given the relative health risks compared to tobacco. 

28. The final question in the e-cigarettes section of the consultation paper asked 
respondents to suggest evidence on the use of e-cigarettes in enclosed spaces 
that the Scottish Government should consider. Some respondents commented 
more generally on the information available on the risks or benefits of e-
cigarettes. This included: references to the extent to which understanding of e-
cigarette use is still developing; a suggestion that a lack of conclusive evidence 
on harm caused by e-cigarettes is not sufficient to show that they do not cause 



v 
 

harm; reference to media reports including fire risks; and anecdotal evidence 
based on personal experience or feedback from public sector service staff. 

29. Otherwise, respondents referenced a broad range of evidence, including many 
published research articles and reports from both within and outwith the UK. 
The organisations which had published these articles and reports included the 
World Health Organisation, the Scottish Parliament Information Centre (SPICe), 
the UK Faculty of Public Health Policy, the US Centers for Disease Control and 
Prevention, the National Institute for Health and Care Excellence (NICE), the 
UK Medicines and Healthcare Products Regulatory Agency (MHRA), ASH 
Scotland and ASH. 

TOBACCO CONTROL 

Smoking in cars carrying children under 18  

30. The Scottish Government proposes that it would be an offence for anyone aged 
18 and over to smoke in a car while carrying a child or young person who is 
under the age of 18. A majority (79% of those answering) agreed that it should 
be an offence. However, 62% respondents did not agree that the offence 
should apply only to adults aged 18 and over. 

31. Those who disagreed that the offence should apply only to adults aged 18 and 
over, and who suggested an alternative, most frequently thought that the 
offence should apply to all smokers in the car. Health body, third sector or 
professional body and local authority respondents were amongst those taking 
this view. Other suggestions included that the offence should apply to: the 
driver; any smoker and to the driver; or that, if the driver of the vehicle is under 
18 and carrying passengers under the age of 18, then the offence should apply 
to the driver. 

32. The majority of respondents (79%) agreed that Police Scotland should enforce 
this measure. Most of those who did not think Police Scotland should enforce 
this measure thought that the measure should not be introduced at all. An 
alternative to Police Scotland which was suggested was the involvement of 
local government or, more specifically, Environmental Health Services. It was 
noted that Environmental Health Officers have enforced the ban on smoking in 
enclosed public spaces and suggested that they could work collaboratively with 
Police Scotland to enforce any new measures. 

33. Respondents were relatively evenly divided on whether there should be an 
exemption to cover vehicles which are also people’s homes, with 56% of those 
answering agreeing and 44% disagreeing. Health body respondents were the 
only type of respondent more likely to disagree than agree. 

34. When asked about other categories of vehicle which should be exempted, a 
number of respondents suggested that there should be no other exemptions or 
that there should be no exemptions when a vehicle is being used on a public 
highway. Some respondents suggested that if a vehicle that has a dual use (as 
a vehicle and a permanent or temporary home) is static and is being used as a 
home, then smoking should be permitted. Further points included that it will be 
important for any legislation to be clear and unambiguous. 
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35. Respondents who believed that a defence should be permitted were asked to 
suggest what a reasonable defence would be.  A number stated simply that 
there should be no defence permitted if an adult smokes in a vehicle carrying 
someone under the age of 18. Suggested defences were that the smoker did 
not know, and could not have reasonably established, that a passenger in the 
vehicle was under the age of 18 years; or if the driver, by reason of driving the 
vehicle, was unable to prevent another person from smoking in the car, and 
had made all reasonable efforts to prevent the offence. 

Smoke-free NHS grounds  

36. The Scottish Government asked what, if any, measures were necessary to 
support the policies already implemented by NHS Boards to prohibit smoking 
on NHS grounds. The majority of those answering (67%) favoured national 
legislation to make it an offence to smoke or allow smoking in NHS grounds. 

37. Respondents who supported the introduction of legislation were asked where 
this legislation should apply to. A majority (71%) thought it should apply to all 
NHS grounds (including offices, dentists and GP practices). Those favouring 
this approach included 15 out of the 18 health body respondents who answered 
this question. Of the 6 NHS boards which responded, 5 favoured this approach.    

38. Other comments often focused on the need for a clear and consistent message 
and approach which reflected the current direction of travel on these issues. 
However, a number of respondents acknowledged the challenges associated 
with ensuring compliance with any legislation. In particular, it was noted that 
hospital grounds can be extensive and ‘policing’ the legislation may prove an 
additional expense to the NHS. 

39. An alternative view was that imposing legal sanctions on what will often be 
vulnerable populations, who may already feel stigmatised for being addicted to 
tobacco, may not be the most appropriate way forward at this time. It was 
suggested that defined smoke-free areas within given perimeters around 
buildings would protect hospital patients, staff and visitors from second-hand 
smoke and still help establish a tobacco-free expectation. Other suggestions 
included the possibility of a gradual approach for the introduction of a 
comprehensive ban. 

40. Those who did not support the introduction of legislation sometimes 
commented on why it would not be appropriate. Reasons given included that 
actions to achieve this outcome are currently being progressed by health 
boards and local authorities and that the needs of people with a disability, those 
detained against their will or anyone else who would have difficulty getting to an 
area in which they would be able to smoke have not been considered. 

41. Those who supported national legislation were asked what exemptions, if any, 
should apply. Just under half of those who supported legislation and who 
commented stated simply that no exemptions should apply. However, some of 
them noted the importance of ensuring that effective nicotine replacement 
therapy is available to those, particularly inpatients, affected by any ban. 

42. Others favoured some exemptions, sometimes referring to facilities that are 
effectively someone’s home or where someone is held without liberty. The 
following exemptions were amongst the suggestions: (grounds of) mental 
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health facilities; long stay facilities, including care of the elderly facilities; end of 
life units; and prisons. 

43. In terms of who should enforce any legislation, respondents most frequently 
referred to partnership arrangements and tended to reference some 
combination of the NHS, local authorities and Police Scotland. The next most 
frequent suggestions were: the NHS should be responsible; arrangements 
should mirror those for smoking in enclosed public spaces; that local authorities 
should be responsible; or that Police Scotland should be responsible. 

44. Those who supported national legislation were also asked about penalties for 
non-compliance. The considerable majority of those who commented either 
would support an approach which mirrored that already in place for smoking in 
enclosed spaces (as per the Smoking, Health and Social Care (Scotland) Act 
2005) or explicitly suggested there should be fines. Some who advocated fines 
were amongst those who also suggested that a range of other options could be 
made available, including counselling, access to education, or awareness-
raising courses of the kind used in connection with some motoring offences. 

45. Those who did not support national legislation were asked what non-legislative 
measures could be taken to support enforcement of, and compliance with, 
existing smoke-free NHS grounds policies. Comments included that the 
enforcement of non-legislative smoking policies should be at the discretion of 
individual health boards or that the focus should be on education and 
awareness-raising. Other points made included that support for smoking 
cessation needs to be adequately resourced and that suitable, clearly 
signposted designated smoking areas should be provided for staff, patients and 
visitors. 

Smoke-free children and family areas  

46. The consultation paper notes that, while there are no plans for legislation, the 
Scottish Government remains committed to increasing the number of outdoor 
areas which are free from tobacco use. The majority of respondents (76%) 
thought that more action does need to be taken. Those favouring further action 
included 14 out of 16 local authorities.  

47. Respondents who favoured further action were asked what action would be 
required. The most frequently selected of the policy options given in the paper 
(by half of those who answered this question, including 9 out of 14 local 
authorities) was that the Scottish Government should ensure sufficient local 
powers to allow decisions at a local level about which areas should be smoke-
free. Around two-fifths favoured introducing national legislation that would 
define smoke-free areas and a similar number favoured other actions being 
taken. 

48. Further comments included that national policies are needed and that voluntary 
or partial restrictions are unlikely to be successful. Others pointed to the need 
for a consistent approach to be taken across the country.  An alternative 
suggestion was that local communities should be consulted about, and 
participate in, the development of policies appropriate to local circumstances. 
Some respondents suggested that the powers given to local authorities should 
be supported by a national framework or guidelines for which the local authority 
must have due regard when making decisions. 
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49. Those who thought action was required to make children’s outdoor areas 
tobacco-free were asked which areas this should apply to. Many comments 
appear to suggest that respondents divided broadly into two groups: those who 
suggested that restrictions should apply to areas that are specifically 
designated as being for children; and those who suggested that restrictions 
should apply more widely to include areas where children are likely to be. 

50. Types of child-specific outdoor areas identified included public play parks, the 
grounds of schools and nurseries, and outdoor areas for children provided by 
businesses such as pubs, restaurants, campsites and caravan parks. In terms 
of areas where children are likely or can be expected to be, suggestions 
included all ticketed venues, adventure and theme parks, all areas within public 
parks, sports grounds, skate parks, outside areas attached to pubs, restaurants 
or hotels, and beach areas which are promoted as for families. 

TOBACCO CONTROL AND ELECTRONIC CIGARETTES 

Age verification policy (‘Challenge 25’) for the sale of tobacco and e-cigarettes 

51. The Scottish Government proposes that there will be a requirement for retailers 
to challenge the age of any person who wishes to buy tobacco or e-cigarettes 
and who appears to be under the age of 25. The majority of those answering 
the question (75%) agreed with the introduction of the Challenge 25 approach 
for e-cigarettes and tobacco. A majority (76%) also agreed that penalties 
should be the same as for selling tobacco to someone aged under 18. 

Unauthorised sales by under 18 year olds for tobacco and e-cigarettes 

52. It was proposed in the consultation paper that sales of tobacco and non-
medicinal e-cigarettes and refills by a person under the age of 18 should be 
authorised by an adult over the age of 18. A large majority of those answering 
the question (87%) agreed with this proposal. This clear majority agreeing 
applied across all respondent groups. 

53. Respondents were asked who should be able to authorise an under 18 year old 
to make the sale.  Around a third suggested an adult in a supervisory role or 
specifically a manager or shift supervisor. Around a quarter simply suggested 
an adult. Other suggestions included the person who has registered the 
premises or that the arrangements should mirror those for tobacco and/or 
alcohol. 

54. In line with the existing offence of selling tobacco products to someone under 
age 18, the paper proposed that any new offence would be liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. Amongst those 
who answered a question on this there was a very high level of support for the 
proposed arrangements, with 96% supporting the proposed penalty and 98% 
the proposed enforcement arrangements. 
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EQUALITIES, BUSINESS AND REGULATORY CONSIDERATIONS  

Equalities considerations 

55. Respondents were asked what issues or opportunities the proposed policy 
changes in the consultation paper raise for people with protected equalities 
characteristics. A number of respondents simply stated that the proposals 
raised no issues or opportunities. Other suggested that all would benefit from 
the changes or that they would particularly benefit people who smoke or those 
who use e-cigarettes. 

56. In terms of groups of people who might be positively affected by the changes, a 
number of respondents highlighted that those in vulnerable groups may be 
more likely to smoke so the proposed measures would offer opportunities to 
reduce health inequalities between such groups and the wider population. 

57. Groups identified as requiring further protections included those at risk due to 
age, pregnancy or maternity. Given the association between higher smoking 
rates and some equalities groups, the need to consider whether new 
regulations may unintentionally stigmatise or otherwise constrain already 
vulnerable groups was highlighted. Suggestions for groups who would or could 
be adversely affected included those with a disability, smokers staying in 
hospital, and the Roma and traveller communities in the event of a ban on 
smoking in vehicles. 

58. Suggestions for how any negative impacts could be minimised included 
ensuring that any changes are widely publicised (e.g. through the mass media); 
ensuring that appropriate health education and information are available in a 
range of formats, including formats appropriate to protected characteristics 
groups; and considering how physical accessibility issues, such as those 
associated with restricting smoking in NHS grounds, could be overcome. 

Business and Regulatory Considerations 

59. The final section of the consultation paper looked at the possible business and 
regulatory impacts of the proposals. A partial Business and Regulatory Impact 
Assessment (BRIA) was appended to the paper. Respondents were asked for 
their assessment of the likely financial or other impacts of each of the paper’s 
proposals on themselves or their organisation. 

60. Some of those who commented indicated that the proposals would have no 
impact on them or their organisation. Otherwise, respondents generally 
anticipated only limited impacts associated with the proposals on: age 
restriction for e-cigarette sales; the proxy purchase of e-cigarettes; smoking in 
cars in the presence of persons aged under 18; smoke-free outdoor areas for 
children and families; and Challenge 25 for tobacco and e-cigarette sales. 

61. However, some respondents suggested that other proposals could have 
significant impacts for the e-cigarette industry and retail sector. These were the 
regulation of the domestic advertising of e-cigarettes and the requirement for 
retailers to register to sell e-cigarettes. The introduction of national legislation 
for smoke-free NHS grounds was also identified as having significant financial 
and business implications for the NHS and its partner organisations. 
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62. In terms of other financial implications likely to arise from the proposals, the 
most frequently identified was the potential for significant savings for NHS 
services resulting from reductions in smoking and in children’s exposure to 
second-hand smoke. 

63. Views were also sought on the necessary lead-in times prior to implementation 
of the measures and on how the public should be informed about any changes.  
It was suggested that there is no need to delay implementation of the proposals 
relating to age restrictions for e-cigarettes and refills.  Those commenting on 
specific proposals suggested a lead-in time of 6-12 months for proposals on 
smoking in cars and noted more generally that lead-in times could be shorter 
for proposals which would not require legislative change.  Some of those 
commenting on timescales suggested that lead-in times take account of the 
schedule for implementation of the EU Tobacco Products Directive. More 
generally, and in terms of the proposals overall, around half suggested that the 
proposals are implemented as soon as possible or within 12 months.     

64. In terms of an appropriate approach to communication, suggestions included 
that a large scale public information campaign would be required.  Specific 
suggestions included media campaigns and leafleting of homes.   
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1 INTRODUCTION 

1.1 This report presents an analysis of responses to the Scottish Government’s 
consultation paper, Electronic Cigarettes and Strengthening Tobacco Control 
in Scotland. 

Background to the consultation 

1.2 The consultation invited views on a range of potential measures to regulate 
the sale and use of electronic cigarettes (e-cigarettes) and to strengthen and 
extend existing tobacco control measures. The proposals build on the Scottish 
Government’s existing approach as laid out in the national Tobacco Control 
Strategy - Creating a Tobacco-Free Generation.1  

1.3 There has been a marked shift in attitudes to smoking tobacco over the last 
three decades which has seen smoking rates fall in Scotland, especially after 
the introduction of smoke-free enclosed public spaces. However, the 
consultation paper notes that more needs to be done. The paper discussed a 
set of policy options which would support delivery of actions to deliver the 
vision described in the Tobacco Control Strategy of a smoke-free Scotland by 
2034.  

1.4 E-cigarettes have emerged in recent years as a public health topic.  The main 
debate themes around e-cigarettes, as discussed in the consultation paper, 
can be broadly characterised as: safety, usefulness as a quitting tool, and 
impacts on tobacco control. The evidence base for each of these is in the 
early stages of emergence. The paper notes that there is much international 
debate amongst experts and practitioners about the potential benefits and 
risks which e-cigarettes pose to public health.  

1.5 Against this backdrop, the Scottish Government’s intention is to develop 
policies which balance any potential benefits e-cigarettes might have for 
smokers wishing to use them to help with quitting or reducing their tobacco 
use against any negative impacts which may emerge over time. Particular 
concerns have been raised by some commentators about whether their use 
could function as a gateway to tobacco smoking, potential reversals of 
achievements made to de-normalise smoking as an acceptable habit, and 
safety issues for both users and bystanders. These themes require more high 
quality evidence before conclusions can be drawn. The Tobacco Products 
Directive (TPD) sets out an EU-wide response to some of these concerns - for 
example, by creating a regime intended to create safeguards for consumers.  
The TPD includes a limitation on nicotine content, a requirement on 
manufacturers for reporting ingredients, and labelling requirements.   

1.6 This consultation was the first time that the Scottish Government had formally 
sought the views of stakeholders, the industry and the public on e-cigarettes. 

 
 
  

                                                 
1
 http://www.gov.scot/Topics/Health/Services/Smoking 
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The consultation process  

1.7 The consultation asked 49 questions and was open for written responses from 
10th October 2014 to 2nd January 2015. It was published on the Scottish 
Government website and the Scottish Government wrote to a wide range of 
stakeholders to ensure they were made aware of the consultation. 

1.8 As well as inviting members of the public and stakeholders to respond to the 
consultation in writing, the Scottish Government held a number of face-to-face 
meetings with stakeholders to discuss the proposals in the paper. Minutes 
from the formal meetings are available on the Scottish Government website. 
The content of those discussions are not included in this analysis. The 
Scottish Government have considered the analysis in this report alongside 
those discussions in developing proposals for the Public Health Bill which is 
included in the 2014-15 Programme for Government.  

1.9 As part of the Scottish Government’s obligations under Article 5.3 of the World 
Health Organisation’s Framework Convention on Tobacco Control, the 
consultation paper asked all respondents to provide a statement of whether 
they have had any direct or indirect links to, or whether they receive funding 
from, the tobacco industry. Responses to this question are not discussed in 
this report. 

Overview of written responses 

1.10 The final number of responses received was 172. Of these, 94 were 
submitted by group respondents and 78 by individual members of the public. 
A profile of respondents by type is set out in Table 1 below. A list of the 
organisations that submitted a response to the consultation is included as 
Annex 1 to this report. 

 

Table 1: Profile of Respondents by Type 

Respondent Type Total 

Academic Group 4 

E-cigarette Industry or Tobacco Industry 11 

General Retail or Pharmacy  9 

Health Body or Partnership 19 

Local Authority 16 

Other Public Body  4 

Third Sector or Professional Body 25 

Other  6 

Groups (Total) (94) 

Individual 78 

TOTAL 172 
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1.11 Eight broad groups have been used for the main analysis and respondents 
are generally referred to according to these categories. Points to note about 
the composition of the groups are: 

 The largest group of respondents is third sector organisations and 
professional bodies. This group includes 11 public health charities and 
10 Royal Colleges or Professional Associations. 
 

 The second largest group, the health body or partnership group, 
includes 6 NHS Boards, 4 Community Health and Care Partnerships 
(CHCPs), 3 national bodies and 2 Health Board Pharmaceutical 
Committees.   
 

 The e-cigarette industry or tobacco industry group includes 6 e-
cigarette companies,2 3 tobacco companies, a tobacco manufacturers’ 
association and a tobacco distributors’ association.  
 

 The general retail or pharmacy group includes 4 general retail-focused 
respondents, 3 of which are associations or federations.  The 5 
pharmacy-focused respondents include 2 associations and 3 retailers.  
 

 Of the 16 local authority responses, 5 were general responses3, 4 were 
submitted by Environmental Health and Trading Standards services, 3 
by Environmental Health Services and 2 by Trading Standards 
Services.  The Convention of Scottish Local Authorities (COSLA) also 
submitted a response.4   
 

 The remaining group respondents were categorised as either an ‘Other 
Public Body’ or as ‘Other’ as appropriate.      

1.12 The standard approach in the report is to refer to respondents according to 
their main group classification as set out in Table 1.  However, if a proposal or 
question is of particular relevance to representatives of different sub-types 
within a group (for example, general retail compared to pharmacy, or e-
cigarette companies compared to tobacco industry respondents), or where 
there are notable differences in opinion by subgroup within the more general 
category, the specific type of respondent may be referred to.    

Structure of the report  

1.13 The remainder of this report presents a question-by-question analysis of 
responses. Results from the ‘Yes/No’ questions in the consultation are 
presented in tabular form. Please note that a small number of respondents did 
not make their submission on the consultation questionnaire, but submitted 
comments in a free-text or statement-style format. When these responses 
contained clear answers to one or more of the ‘Yes/No’ questions these have 

                                                 
2
 It is recognised that many e-cigarette companies have no connections with the tobacco industry. 

This applies to 2 of the 6 e-cigarette companies which responded to the consultation.      
3
 In that no particular service or department within the local authority had submitted the response.   

4
 The remaining response in this group was submitted by a children’s service.   
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been recorded. The remaining content was analysed qualitatively under the 
most directly relevant consultation question. Some respondents included 
further statements and again these have been included within the qualitative 
analysis in this report.  

1.14 Some respondents provided additional comments at questions which did not 
ask for further comment.  Depending on the number and extent of the 
comments, these have either been analysed under the specific question at 
which the comment was made or they have been included within the 
qualitative analysis for the most relevant question.        
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2 ELECTRONIC CIGARETTES 

2.1 The first section of the consultation paper looked at possible policy 
approaches to the regulation of e-cigarettes. This included questions relating 
to an age restriction for e-cigarette sales, domestic advertising and promotion 
of e-cigarettes, a requirement for retailers of e-cigarettes and refills to be 
registered centrally, and the use of e-cigarettes in enclosed public spaces. 

2.2 E-cigarettes are currently regulated as consumer products although it is likely 
that in 2016 there will be products which will be licensed as medicines by the 
Medicines and Healthcare Products Regulatory Agency (MHRA).  Medicines 
regulation is undertaken at the UK level and outwith the competence of the 
Scottish Parliament. The policy proposals in the consultation document would 
not apply to e-cigarettes with a medicines licence.  

Age restriction for e-cigarettes 

2.3 The Scottish Government has publicly committed to introducing legislation 
that will restrict access to e-cigarette devices and refills by those aged under 
18. This would bring the sale of e-cigarettes in line with other age-restricted 
products including alcohol, tobacco and solvents.  

2.4 If introduced, proof of age requirements and enforcement would be consistent 
with other age-restricted products.  In line with tobacco sales legislation, the 
Scottish Government proposes that sales of e-cigarette devices and refills 
from self-service vending machines should be banned.  It is suggested that 
the offence of selling an e-cigarette to someone under 18 would be liable on 
summary conviction to a fine not exceeding level 4 on the standard scale.  If 
an offence were also to be applied to a person aged under 18 purchasing an 
e-cigarette, the fine would not exceed level 1 on the standard scale.  Both 
fines are consistent with tobacco legislation. 

Question 1:  Should the minimum age of sale for e-cigarette devices, refills (e-
liquids) be set at 18? 

2.5 A total of 163 respondents answered this question and a breakdown by 
respondent type is set out in Table 2 below. 

2.6 A large majority of those who answered the question (88%) agreed that the 
minimum age for the sale of e-cigarette devices and refills should be set at 18. 
All but one of the group respondents answering the question agreed, as did 
76% of individual respondents. 

2.7 Although the consultation paper did not ask for written comments at Question 
1, 30 respondents did make a comment. This included 26 respondents who 
agreed with the proposal, one who disagreed, and 3 respondents who had not 
answered Question 1. 
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2.8 Respondents supporting the proposal most commonly suggested that the 
health risks and addictive properties of nicotine, including potentially negative 
developmental impacts for adolescents, made the case for preventing under 
18s from accessing e-cigarettes. The potential for e-cigarettes to possibly re-
normalise smoking behaviour or act as a ‘gateway’ to tobacco use was also 
suggested. 

 

Table 2: Question 1 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 9 - 2 11 

General Retail or Pharmacy 9 - - 9 

Health Body or Partnership 19 - - 19 

Local Authority 16 - - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 24 - 1 25 

Other  4 1 1 6 

Groups (Total) (87) (1) (6) (94) 

Individuals 57 18 3 78 

TOTAL 144 19 9 172 

Percentage  84% 11% 5% 100% 

Percentage of those responding 88% 12% - 100% 

2.9 A range of other points raised by those who supported the proposal, included: 

 An age of sale limit of 18 would be consistent with current legislation 
for the sale of alcohol and tobacco and, as such, would be clearer for 
consumers and retailers. Ensuring a consistent approach across the 
UK (with proposals for an age of sale limit of 18 being proposed for 
England and Wales) was also noted as a positive. 

 Two tobacco industry respondents highlighted that established practice 
already seeks to ensure that e-cigarettes are not marketed to or 
accessed by under 18s.  However a small number of respondents, 
including three local authorities and one professional body, suggested 
that voluntary measures have failed to prevent under 18s from 
accessing e-cigarettes, and that legislation is required. 

 The potential benefits of e-cigarettes for smokers aged under 18 as a 
smoking cessation aid was emphasised by some who otherwise 
supported the proposal.  It was suggested that under 18s’ use of e-
cigarettes should be permitted where this is for ‘harm reduction’ 
purposes or as a form of Nicotine Replacement Therapy (NRT). 
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 A third sector representative suggested that awareness-raising around 
the potential benefits and risks of e-cigarettes would be required 
alongside age of sale legislation, to ensure that their potential for harm 
reduction is realised for current smokers. 

2.10 One individual respondent who disagreed with a minimum age of sale of 18 
for e-cigarettes suggested that e-cigarettes should be available to under-18s 
as harm reduction products. This point was also referenced by two individuals 
who did not answer Question 1, both of whom suggested that e-cigarettes 
should be available to under-18s when used for smoking cessation or for 
harm reduction purposes. 

Question 2:  Should age of sale regulations apply to: 

a. only e-cigarette devices and refills (e-liquids) that contain nicotine or 
are capable of containing nicotine, or 

b. all devices/refills (e-liquids) regardless of whether they contain or 
are capable of containing nicotine? 

2.11 A total of 144 respondents answered this question and a breakdown of 
responses is set out in Table 3. 

Table 3: Question 2 - Response by Respondent Type 

Respondent Type a b N/A Total 

Academic Group - 4 - 4 

E-cigarette Industry or Tobacco Industry - 9 2 11 

General Retail or Pharmacy 1 7 1 9 

Health Body or Partnership 2 17 - 19 

Local Authority 1 15 - 16 

Other Public Body  1 1 2 4 

Third Sector or Professional Body 2 18 5 25 

Other  2 3 1 6 

Groups (Total) (9) (74) (11) (94) 

Individuals 20 41 17 78 

TOTAL 29 115 28 172 

Percentage  17% 67% 16% 100% 

Percentage of those responding 20% 80% - 100% 

2.12 The majority of those answering the question (80%) believed that age of sale 
regulations should apply to all e-cigarette devices and refills, regardless of 
whether they are capable of containing nicotine. Amongst group respondents, 
89% of those answering favoured the regulations applying to all devices, as 
did 67% of individual respondents. 
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2.13 Although the consultation paper did not ask for comment at Question 2, 25 
respondents did provide a comment. Of these, 16 had supported the 
regulations applying to all devices and 3 had supported the regulations 
applying only to e-cigarette devices that contain nicotine, and 6 had not 
answered Question 2 directly. 

2.14 A small number of the comments simply reiterated the respondent’s position 
on the proposals at Question 2. However, others made a range of points in 
support of their view. For those in favour of restrictions applying to all e-
cigarette devices and refills, these included: 

 It would be difficult to formulate clear definitions which distinguished 
between nicotine and non-nicotine e-cigarettes and which would take 
account of possible future product developments. This included 
reference to the sale of non-nicotine e-cigarettes with user-replaceable 
parts which allow modification for use with nicotine products. 

 The risks of non-nicotine devices and liquids are not yet known. 

 Non-nicotine devices could potentially act as a ‘gateway’ to nicotine or 
tobacco use, and/or normalise smoking behaviour. This was 
highlighted with particular reference to devices with a cigarette-like 
appearance. 

2.15 A small number of those commenting were in favour of restrictions applying 
only to devices and refills capable of containing nicotine (including a local 
authority, general retail and other public body respondent). The main points 
raised by these respondents were: 

 Applying age restrictions only to devices capable of containing nicotine 
would allow for clearer distinctions to be drawn. A general retail 
respondent suggested that it would be difficult to develop a ‘future 
proof’ definition which did not reference delivery of nicotine. 

 Age restrictions should reflect the harm caused by the products and, as 
such, should apply only to devices and refills capable of containing 
nicotine. 

 Age restrictions proposed for England and Wales apply only to devices 
and refills capable of containing nicotine and cross-border consistency 
would be advantageous.  This point was also made by one third sector 
representative who did not answer Question 2. 

Question 3:  Whom should the offence apply to? 

a. the retailer selling the e-cigarette 

b. the young person attempting to purchase the e-cigarette 

c. both 

2.16 A total of 145 respondents answered this question relating to the offence of 
selling an e-cigarette to an under-18 and a breakdown by respondent type is 
set out in Table 4 below. 
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2.17 The majority of those answering the question (57%) believed that the offence 
should apply to both the retailer and the young person. A further 41% thought 
that the offence should apply to the retailer alone and only 2% of those 
answering thought the offence should apply solely to the young person. This 
balance of views was very similar across groups and individual respondents 
as a whole, but differed by some specific respondent types. The majority of 
local authority, health body, general retail or pharmacy and third sector or 
professional body representatives favoured the offence applying to both 
retailer and young person. All academic bodies and the majority of ‘other’ 
group respondents favoured the offence applying to the retailer only. 

Table 4: Question 3 - Response by Respondent Type 

Respondent Type a b c N/A Total 

Academic Group 4 - - - 4 

E-cigarette Industry or Tobacco 
Industry 

4 - 5 2 11 

General Retail or Pharmacy 3 - 5 1 9 

Health Body or Partnership 7 - 12 - 19 

Local Authority 4 - 12 - 16 

Other Public Body  1 - 1 2 4 

Third Sector or Professional Body 8 - 12 5 25 

Other  3 1 1 1 6 

Groups (Total) (34) (1) (48) (11) (94) 

Individuals 26 2 34 16 78 

TOTAL 60 3 82 27 172 

Percentage  35% 2% 48% 16% 100% 

Percentage of those responding 41% 2% 57% - 100% 

2.18 Although the consultation paper did not ask for comments at Question 3, 23 
respondents did make a comment: of these 15 had supported the offence 
applying to both the retailer and young person and 8 had supported the 
offence applying only to the retailer. 

2.19 Comments from those who supported the offence applying to both the retailer 
and the young person most commonly made reference to ensuring 
consistency with legislation relating to tobacco products. These respondents 
thought that consistency across e-cigarette and tobacco products would 
provide clarity for retailers and the public. 

2.20 A small number of respondents indicated that, while in favour of the offence 
applying to both the retailer and purchaser, they were nevertheless concerned 
about the potential for large numbers of young people to be criminalised. 
Some of these suggested that the primary focus of enforcement should be on 
prosecuting the retailer, rather than the purchaser. A general retail 
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representative supported the lesser penalty for attempted purchase outlined in 
the consultation paper5, as a proportionate approach which places greater 
emphasis on the responsibility of purchasers of age-restricted products than is 
currently the case for tobacco products6. 

2.21 Those in favour of the offence applying only to the retailer included two third 
sector or professional body respondents who had expressed opposition to an 
offence applying to young people seeking to purchase tobacco or e-
cigarettes. An ‘other public body’ respondent also made reference to 
consistency with tobacco legislation, suggesting that the liability for the 
offence should apply to the retailer7. 

Question 4:  Should sales of e-cigarette devices and refills (e-liquids) from 
self-service vending machines be banned?  

2.22 A total of 163 respondents answered this question and a breakdown by 
respondent type is set out in Table 5. 

Table 5:  Question 4 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 3 6 2 11 

General Retail or Pharmacy 7 - 2 9 

Health Body or Partnership 19 - - 19 

Local Authority 16 - - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 24 - 1 25 

Other  3 2 1 6 

Groups (Total) (78) (8) (8) (94) 

Individuals 50 27 1 78 

TOTAL 128 35 9 172 

Percentage  74% 20% 5% 100% 

Percentage of those responding 79% 21% - 100% 

 

  

                                                 
5
 The consultation paper suggests the offence of selling an e-cigarette to someone under 18 is liable 

on summary conviction to a fine not exceeding level 4 on the standard scale, and if an offence is also 
applied to a person aged under 18 purchasing an e-cigarette, the fine would not exceed level 1. 
6
 The lesser penalty proposed for attempted purchase reflects the penalty for a person aged under 18 

purchasing, or attempting to purchase, tobacco products.  
7
 Tobacco legislation sets out an offence for a retailer to sell tobacco products to under 18s, as well as 

an offence for a person aged under 18 to purchase, or attempt to purchase, tobacco products. 
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2.23 The majority answering the question (79%) agreed that sales of e-cigarette 
devices and refills from self-service vending machines should be banned. A 
large majority of group respondents supported this view (91% of those 
answering) including all academic group, health body, local authority, other 
public body, general retail or pharmacy, and third sector or professional body 
respondents.  The 8 group respondents who disagreed with a ban on vending 
machine sales of e-cigarette devices included 3 e-cigarette industry, 3 
tobacco industry and 2 ‘other’ group respondents.  A majority of individual 
respondents agreed with a ban (65%).   

2.24 Although the consultation paper did not ask for comments at Question 4, 25 
respondents provided written comment: 20 of these had agreed with a ban 
and 5 had disagreed. 

2.25 Those who supported a ban on the sale of e-cigarettes from vending 
machines most commonly referred to difficulties in ensuring robust age 
verification for such sales. Those raising this issue included two local authority 
respondents who suggested that vending machine sales could be permitted if 
age verification could be implemented. 

2.26 Those in favour of a ban on sale of e-cigarettes from vending machines also 
highlighted the following: 

 A ban on the sale of e-cigarettes from self-service vending machines 
would be consistent with tobacco legislation, with the lack of robust age 
verification having been accepted as a basis for a ban on tobacco 
vending machine. 

 One e-cigarette industry respondent suggested that an exemption 
should be allowed for vending machines in venues where under-18s 
are prohibited.  One of those opposing a ban (also an e-cigarette 
industry respondent) made the equivalent suggestion. 

2.27 Of the 5 respondents who opposed a ban on e-cigarette vending machines 
sales and made further comment at Question 4, four e-cigarette industry or 
tobacco industry respondents suggested that access to vending machines 
should be controlled through age verification mechanisms. 
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Question 5:  Should a restriction be in place for other e-cigarette accessories? 

2.28 A total of 153 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 6. 

Table 6:  Question 5 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry 2 7 2 11 

General Retail or Pharmacy 3 3 3 9 

Health Body or Partnership 18 1 - 19 

Local Authority 11 4 1 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 14 6 5 25 

Other  3 2 1 6 

Groups (Total) (55) (24) (15) (94) 

Individuals 25 49 4 78 

TOTAL 80 73 19 172 

Percentage  47% 42% 11% 100% 

Percentage of those responding 52% 48% - 100% 

 

2.29 Views were divided on whether there should be a restriction on other e-
cigarette accessories; 52% believed there should be a restriction, and 48% 
disagreed. The majority of group respondents believed that there should be a 
restriction (70% of those answering) including the majority of academic group, 
health body, local authority, other public body and third sector or professional 
body respondents. General retail and pharmacy representatives were evenly 
divided on this issue and a majority of e-cigarette industry or tobacco industry 
respondents disagreed with a restriction on other e-cigarette accessories. The 
majority of individual respondents also disagreed with such a restriction 
(66%). 

Question 6: If you answered ‘yes’ to question 5, which products should have 
restrictions applied to them? 

2.30 Ninety five respondents answered Question 6. Of those commenting, 78 
favoured restrictions, 14 opposed restrictions and 3 had not answered 
Question 5. 

2.31 Those who had favoured restrictions for other e-cigarette accessories raised a 
range of points in support of their view, including: 
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 E-cigarette accessories have the potential to effectively promote e-
cigarette use and/or normalise smoking behaviour.  Those highlighting 
this potential included 3 health body respondents. 

 It will be important for any definition of ‘e-cigarette accessories’ to be 
formulated carefully to ensure it captures any new products developed.  
Academic group, health body, local authority and third sector or 
professional body respondents were amongst those raising this issue. 

2.32 In terms of the specific types of e-cigarette accessories to which restrictions 
should apply, most of those in favour of restrictions thought they should apply 
to all e-cigarette accessories.  The 65 making this suggestion were: 18 
individual; 16 health body; 10 local authority, 9 third sector or professional 
body; 3 academic group; 3 general retail or pharmacy; 3 other group; 2 e-
cigarette industry or tobacco industry respondents; and 1 other public body 
respondent. 

2.33 Some of those favouring restrictions being applied to all e-cigarette 
accessories referred to specific products and component parts, including 
batteries and charging accessories, atomisers, cartridges, replacement parts, 
covers and cases, holders and lanyards.  Others suggested how any 
restrictions could be framed - for example, to apply to products used to 
operate e-cigarettes or to products which encourage the use of e-cigarettes. 

2.34 A small number of respondents (including third sector, local authority and 
individual respondents) included a specific list of products to which restrictions 
should apply, sometimes stating that restrictions should apply only to these 
products. Different respondents offered different suggestions and the products 
identified encompassed: 

 Cartridges. 

 Tanks, atomisers, cartomisers and clearomisers. 

 E-liquid diluents. 

 Chargers, variable voltage kits, pass-throughs and drop in modules. 

 Coils. 

 Drip tips. 

 Wicking materials. 

2.35 The 14 respondents to Question 6 who opposed restrictions included 7 
individuals, 4 third sector or professional body, 2 e-cigarette industry 
representatives and 1 academic group respondent.  These tended to restate 
their opposition, with some noting that restrictions should only apply to e-
cigarettes and liquids/refills or specifically to products containing nicotine. 
They also referred to the broad range of e-cigarette accessories available, 
and a small number of respondents noted that they include products not 
solely for use with e-cigarettes (e.g. batteries, cotton wool). One general retail 
respondent (who had not answered Question 5) noted that the proposals for 
England and Wales do not extend to other e-cigarette accessories, and that 
there may be benefit in the approach being consistent across the UK. 
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Proxy purchase for e-cigarettes 

2.36 The Scottish Government proposes that it would be an offence for anyone 
aged 18 and over to purchase an e-cigarette to give it to someone under the 
age of 18; this is known as ‘proxy purchasing’. The consultation paper notes 
that it is already an offence to proxy purchase tobacco and suggests that the 
proxy purchase offence in relation to e-cigarettes should be liable on 
summary conviction to a fine not exceeding level 5 on the standard scale. 

Question 7:  Should the Scottish Government introduce legislation to make it 
an offence to proxy purchase e-cigarettes?  

2.37 A total of 163 respondents answered this question and a breakdown by 
respondent type is set out in Table 7 below. 

2.38 The large majority of those answering the question (78%) agreed that the 
Scottish Government legislate to make it an offence to proxy purchase e-
cigarettes. Nearly all group respondents answering the question supported 
this view (97%) including all academic group, e-cigarette industry or tobacco 
industry, health body, local authority, other public body, general retail or 
pharmacy and third sector or professional body respondents.  Individuals 
were more divided: 57% agreed with the introduction of such legislation and 
43% disagreed. 
 

Table 7:  Question 7 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 9 - 2 11 

General Retail or Pharmacy 8 - 1 9 

Health Body or Partnership 18 - 1 19 

Local Authority 16 - - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 23 1 1 25 

Other  3 2 1 6 

Groups (Total) (83) (3) (8) (94) 

Individuals 44 33 1 78 

TOTAL 127 36 9 172 

Percentage  74% 21% 5% 100% 

Percentage of those responding 78% 22% - 100% 

2.39 Although the consultation paper did not ask for comments at Question 7, 27 
respondents provided additional comment: 21 of these had agreed with the 
introduction of a proxy purchase offence and 6 had disagreed. 
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2.40 Comments made by those supporting the proposal referred most frequently to 
its importance as part of the wider approach to preventing under-18s from 
accessing e-cigarettes (for example, in combination with age of sale 
restrictions). Those raising this issue included a general retail respondent who 
noted that the legislation would strengthen the hand of retailers who seek to 
prevent e-cigarettes from getting into the hands of children. 

2.41 Other points raised by those in favour of the proposals included: 

 Introduction of a proxy purchase offence would be consistent with 
proposals for England and Wales and also bring regulation of e-
cigarettes into line with alcohol and tobacco sales. 

 Proxy purchase legislation would help to reinforce the message that 
adults who buy e-cigarettes also have a responsibility for restricting 
young people’s access to these products. 

 Proxy purchase is a particularly challenging area for retailers in terms 
of identifying and preventing attempted purchase and any legislation 
should be supported by multi-agency working to reduce attempted 
proxy purchase. 

2.42 Of the 6 respondents commenting who opposed a proxy purchase offence, 5 
noted that they did not wish to see legislation which prevents adults from 
purchasing e-cigarettes as smoking cessation aids for young people 
(including 4 individuals and 1 third sector respondent). These respondents 
suggested that e-cigarettes had a potentially important harm reduction role for 
smokers across all ages, and some noted that other forms of nicotine 
replacement therapy are available to smokers from 12 years of age. 

Domestic advertising and promotion of e-cigarettes 

2.43 The Scottish Government sought views on what forms of domestic advertising 
and promotion of e-cigarettes, if any, should be regulated in Scotland. The 
paper described the ban on tobacco advertising under the Tobacco 
Advertising and Promotion Act 2002 which was fully implemented with a ban 
on displays in all outlets which sell tobacco to the general public coming into 
force by 1 April 2015.  The consultation paper notes that the European 
Tobacco Products Directive (TPD) will ban all forms of advertising and 
promotion of e-cigarettes which have a cross-border effect, with 
implementation in member states from May 2016.  Referencing concerns 
about the use of e-cigarettes by young people and the impacts their use might 
have on wider public health, the consultation paper invited views on whether 
the Scottish Government should regulate domestic advertising and promotion 
which would not be captured by the TPD and which forms of advertising and 
promotion should be regulated. Medicines are subject to a separate UK-wide 
regulatory regime which includes their marketing and therefore would not be 
subject to any restrictions or regulations which the Scottish Government 
introduced. 

2.44 Also of relevance to the domestic advertising and promotion of e-cigarettes, 
the Committee of Advertising Practice (CAP) and the Broadcast Committee of 
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Advertising Practice (BCAP) published new non-statutory advertising rules for 
e-cigarettes during the consultation period. 8   The new rules came into effect 
on 10 November 2014.  A number of consultation respondents referenced 
these in their responses to questions 8 to 13. 

Question 8:  Should young people and adult non-smokers be protected from 
any form of advertising and promotion of e-cigarettes? 

2.45 A total of 159 respondents answered this question and a breakdown by 
respondent type is set out in Table 8. 

 

Table 8:  Question 8 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 5 1 5 11 

General Retail or Pharmacy 5 3 1 9 

Health Body or Partnership 18 - 1 19 

Local Authority 15 1 - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 22 1 2 25 

Other  3 2 1 6 

Groups (Total) (74) (8) (12) (94) 

Individuals 42 35 1 78 

TOTAL 116 43 13 172 

Percentage  67% 25% 8% 100% 

Percentage of those responding 73% 27% - 100% 

2.46 The majority of respondents (73% of those answering the question) favoured 
young people and adult non-smokers being protected from any form of e-
cigarette advertising and promotion. A large majority of group representatives 
(89% of those answering) were of this view, and there was no respondent 
group in which the majority of respondents were not in favour.  As at Question 
7, the individuals who answered this question were more divided, with 55% in 
favour of young people and adult non-smokers being protected from any form 
of e-cigarette advertising and promotion, and 45% of the opposing view. 

2.47 Although the consultation did not specifically invite comments at this question, 
35 respondents did make a comment.  Twenty three of these had been in 
favour of protections at Question 8, 6 had been opposed and 6 had not 
answered the question. 

                                                 
8
 http://cap.org.uk/News-reports/Media-

Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx  

http://cap.org.uk/News-reports/Media-Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx
http://cap.org.uk/News-reports/Media-Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx
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2.48 Those in favour sometimes suggested that advertising of e-cigarettes should 
be targeted at existing smokers and users of nicotine-containing products.  
These respondents suggested that the extent of any further controls should 
reflect the need to protect young people and non-smokers, whilst also taking 
account of the potential benefits for smokers who use e-cigarettes as a means 
to reduce their tobacco use.  An e-cigarette industry respondent also 
suggested that any regulatory approach should take account of the e-cigarette 
industry’s legitimate business interests. 

2.49 Those who believed that young people and non-smokers should be protected 
from any form of e-cigarette advertising also highlighted specific concerns 
about the potential negative impact of advertising on public health. Those 
raising these concerns included a small number of third sector respondents, 
individuals and a local authority representative whose particular concern was 
around the potential for e-cigarette advertising to re-normalise smoking 
behaviour.  However, a small group of e-cigarette industry or tobacco industry 
and general retail respondents suggested that this was a minimal risk.  One 
third sector respondent suggested that research into the impact of e-cigarette 
advertising on perceptions amongst young people, smokers and non-smokers 
is required.  Finally, 3 third sector or professional body respondents also 
raised concerns about some current advertising using channels and 
techniques likely to appeal to young people. 

2.50 Those who had not favoured protections at Question 8, or had not answered 
the question, included 4 group respondents who supported the idea that e-
cigarette advertising should not be targeted at young people and non-
smokers, but who did not think additional regulation was required beyond the 
TPD and the CAP and BCAP codes (2 e-cigarette industry or tobacco industry 
respondents, 2 general retail respondents).  Two general retail respondents 
suggested that such regulation would be disproportionate, particularly if age 
restrictions and proxy purchase restrictions were to be introduced.  These 
respondents, along with 2 individuals, also suggested that further restrictions 
on e-cigarette advertising could limit the potential benefits of e-cigarettes from 
being realised. 

 

Question 9:  In addition to the regulations that will be introduced by the 
Tobacco Products Directive do you believe that the Scottish Government 
should take further steps to regulate domestic advertising and promotion of e-
cigarettes? 

2.51 A total of 160 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 9. 
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Table 9:  Question 9 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 2 7 2 11 

General Retail or Pharmacy 4 5 - 9 

Health Body or Partnership 18 - 1 19 

Local Authority 15 1 - 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 19 3 3 25 

Other  2 3 1 6 

Groups (Total) (65) (19) (10) (94) 

Individuals 41 35 2 78 

TOTAL 106 54 12 172 

Percentage  62% 31% 7% 100% 

Percentage of those responding 66% 34% - 100% 

2.52 The majority of those answering the question (66%) believed that further 
regulation of domestic advertising and promotion of e-cigarettes is required, in 
addition to the cross-border restrictions to be introduced by the Tobacco 
Products Directive. A larger majority of group respondents supported this view 
(77% of those answering), including all academic group, health body and 
other public body respondents.  General retail or pharmacy respondents were 
relatively evenly divided on this issue and most e-cigarette industry or tobacco 
industry respondents opposed additional regulation of e-cigarette advertising.  
Individuals were divided, with 54% in favour of, and 46% opposed to, further 
action by the Scottish Government. 
 

Question 10:  If you believe that regulations are required, what types of 
domestic advertising and promotion should be regulated? 

a. Bill boards 
b. Leafleting 
c. Brand-stretching (the process of using an existing brand name for 

new products or services that may not seem related) 
d. Free distribution (marketing a product by giving it away free) 
e. Nominal pricing (marketing a product by selling at a low price) 
f. Point of sale advertising (advertising for products and services at 

the places where they were bought) 
g. Events sponsorship with a domestic setting 

2.53 A total of 106 respondents answered this question and a breakdown by 
respondent type is set out in Table 10 below.  Respondents were invited to 
select as many options as they wished from the seven forms of domestic 
marketing listed above.  
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Table 10:  Question 10 - Response by Respondent Type 

Respondent Type ALL a b c d e f g N/A Base 

Academic Group 2 2 2 3 4 2 2 3 - 4 

E-cigarette Industry or Tobacco 
Industry 

1 1 1 2 1 1 1 2 9 11 

General Retail or Pharmacy 4 4 4 4 4 4 4 4 5 9 

Health Body or Partnership 17 18 17 18 18 18 17 17 1 19 

Local Authority 11 15 15 14 14 14 13 15 1 16 

Other Public Body  1 1 1 1 1 1 1 1 3 4 

Third Sector or Professional Body 13 17 16 17 17 16 13 18 7 25 

Other  1 2 2 2 2 2 1 2 4 6 

Groups (Total) (50) (60) (58) (61) (61) (58) (52) (62) (30) (94) 

Individuals 30 38 39 37 41 37 33 39 36 78 

TOTAL 80 98 97 98 102 95 85 101 66 172 

Percentage  47% 57% 56% 57% 59% 55% 49% 59% 38% 100% 

Percentage of those responding 75% 92% 92% 92% 96% 90% 80% 95% - 100% 

2.54 The majority of respondents who answered this question (75%) thought that 
regulation is required in relation to all of the types of domestic advertising 
listed. This included 78% of group and 71% of individual respondents. 
Amongst group respondents, the majority of health body, local authority, other 
public body, general retail or pharmacy and third sector or professional body 
respondents thought that regulation should apply to all the types of advertising 
listed. The majority of e-cigarette industry or tobacco industry representatives 
did not select any types of advertising to which additional regulations should 
apply. This correlated with these respondents’ disagreement with additional 
regulations in their answers to Question 9. 

2.55 Although the consultation did not specifically invite comments at Questions 9 
and 10, 30 respondents commented at either or both questions. This included 
16 who supported additional regulation, 12 who did not and 2 respondents 
who did not answer Question 9. 

2.56 The 17 respondents who supported additional controls were 6 third sector or 
professional body, 5 local authority, 2 e-cigarette industry or tobacco industry, 
one academic group, one health body, one ‘other’ group respondent and one  
individual respondent. 

2.57 Many of their comments pointed to specific types of advertising for which 
regulation could be required.  These included brand stretching, events 
sponsorship, free distribution and point of sale advertising. The small number 
of respondents referencing point of sale advertising were divided between 
those who felt this should be permitted (two local authority and one ‘other 
group’ respondents), and those who wished to see restrictions on this form of 
advertising (two local authorities and one professional body). 
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2.58 Other comments referenced broader issues or principles relating to the 
regulation of e-cigarette advertising. These included: the need to ensure that 
e-cigarette advertising does not use channels likely to appeal to young 
people; that advertising should target current smokers and present e-
cigarettes as an alternative to tobacco use; and that advertising should not 
include designs or images that do not clearly distinguish between e-cigarettes 
and tobacco cigarettes. A small number of respondents also suggested that 
regulation of e-cigarette advertising should be consistent with that applied to 
tobacco products. 

2.59 The 12 respondents who did not support additional controls included 4 e-
cigarette industry or tobacco industry, 3 individual, 2 general retail, 2 third 
sector and one ‘other’ group respondent. The majority of these respondents 
were of the view that the CAP/BCAP advertising rules represent a 
proportionate approach to control of domestic advertising, taking account of 
the potential benefits of e-cigarettes for reducing tobacco use. Some 
suggested amendments to CAP and BCAP rules. On this issue, one third 
sector respondent who supported further regulation suggested that 
advertising activity should be monitored until the Tobacco Products Directive 
is implemented.  

Question 11:  If you believe that domestic advertising and promotion should 

be regulated, what, if any, exemptions should apply? 

2.60 A total of 114 respondents answered Question 11, of whom 94 had favoured 
further regulation (at Question 9), 19 respondents had disagreed and one 
respondent had not answered Question 9. 

2.61 Of the 114 commenting, 29 respondents simply stated that there should be no 
exemptions (16 individuals, 6 health body, 3 local authority, 3 third sector or 
professional body, and one e-cigarette industry respondent). All but one of 
these 29 respondents had agreed with further regulation of advertising (at 
Question 9) and most supported regulation of all forms of advertising (at 
Question 10). 

2.62 The remaining 66 who favoured additional regulation included a small number 
of respondents who suggested that regulation of e-cigarettes should be 
consistent with that for tobacco products and who supported a full ban on e-
cigarette advertising. However, most of these respondents suggested that 
some exemptions should apply. The most frequently given reason for 
favouring some exemptions was the need to balance the potential for e-
cigarettes to contribute to harm reduction and reduce tobacco use, whilst 
minimising risks to non-smokers and young people. A common theme was 
that exemptions should apply when advertising supports the use of e-
cigarettes to reduce or stop tobacco use. 

2.63 A small number of third sector and academic group respondents suggested 
that the evidence base on the impact of e-cigarette advertising remains 
relatively weak - for example, in relation to which forms of advertising increase 
appeal to non-smokers and young people. This included the recommendation 
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which had been made as a comment on Question 10 that, whatever decision 
is taken on the regulation of e-cigarette advertising, advertising activity should 
be monitored until the introduction of the Tobacco Products Directive and 
while the market continues to develop. 

2.64 In terms of exemptions from regulation, suggestions included some very 
specific cases or examples. Broadly, these related either to the nature of the 
product being advertised, or to the form and content of the advertising. 

 Suggested exemptions in relation to the nature of the product being 
advertised were: 

o Products licenced by the Medicines and Healthcare Products 
Regulatory Agency for medicinal use and as smoking cessation 
aids. This was the single most frequently suggested exemption, 
mentioned by 32 respondents.9 

o Modern e-cigarette devices that could not be confused with, or 
create an association with, conventional cigarettes. 

o Products using flavours that will not appeal to young people, but 
may encourage acceptance by current smokers as a smoking 
cessation aid. 

o Reference to the exclusions for tobacco products set out in the 
Tobacco Advertising & Promotions Act 2002 and the Tobacco & 
Primary Medical Services Act 2010.  This included examples of 
communication for trade/commercial purposes and requested or 
incidental product displays. 

 Suggested exemptions in relation to the form and content of the 
advertising approach and materials were: 

o Only allow advertising that promotes e-cigarettes as a smoking 
cessation aid, targeted at current smokers and using an 
approach that will not appeal to young people. This included 
reference to the CAP and BCAP codes. A small number of 
respondents suggested that advertisements should be ‘simple’ 
and ‘plain’ in their design, focus on providing information about 
the product, and ensure that no association is made with 
positive images or lifestyles. 

o Exemption for point of sale advertising, particularly where 
advertised as a smoking cessation aid. 

o Exemption for billboards where not in the vicinity of venues for 
young people, such as schools or playgrounds. 

o Exemption for nominal pricing. 

o Exemption for advertising at events or activities that do not 
principally appeal to young people. 

                                                 
9
 Products licensed by the MHRA for use as medicines are subject to separate marketing rules from 

those applied to other consumer goods.  



 

22 
 

o Exemption for trade advertising to retailers through channels not 
freely available to members of the public, and where advertising 
encourages use as a form of Nicotine Replacement Therapy 
(NRT). 

2.65 The 19 respondents who disagreed with additional regulation of e-cigarette 
advertising (10 individuals, 6 e-cigarette industry or tobacco industry, 2 
general retail respondents and one ‘other’ group respondent) tended to re-
state their opposition and expand on their reasons for opposing further 
regulation. 

Question 12:  Are you aware of any information or evidence that you think the 
Scottish Government should consider in relation to regulating domestic 
adverting in relation to impacts on children and adults (including smokers and 
non-smokers)? 

2.66 A total of 116 respondents commented at Question 12. This included 74 of 
those who favoured additional regulation (based on their response at 
Question 9), 40 who did not and 2 who did not answer Question 9. 

2.67 Of the 116 respondents who commented, 26 stated simply that they were not 
aware of relevant information or evidence, primarily individuals and local 
authority respondents (11 and 8 respondents respectively). 

2.68 However, a broad range of information or evidence was cited, including 
evidence and research from other countries. An overview of the main points 
raised is set out below. It should be noted that inclusion in this report does not 
imply any judgement (by the Scottish Government or report authors) as to the 
validity or the strength of the evidence cited.  A full list of references cited by 
respondents is presented at Annex 2. 

2.69 A number of comments referred to the limited evidence base around the 
public health impact of e-cigarettes, and advertising of e-cigarettes in 
particular. This issue was most frequently raised by those who supported 
further regulation of e-cigarette advertising and included reference to the rapid 
development of the industry, and the extent to which the structure of the e-
cigarette market and the role of advertising continue to evolve. This included 
one third sector respondent who specifically suggested that this may warrant 
commissioning of a review of advertising to inform decisions on any additional 
regulation. 

2.70 However, a small number of those within this group of respondents suggested 
that, although the evidence base is limited in relation to e-cigarettes, evidence 
of the harm caused by nicotine addiction and the impact of tobacco marketing 
in increasing tobacco use are relevant to the regulation of e-cigarette 
advertising. A small number of respondents also specifically recommended 
restrictions on e-cigarette advertising as a part of a ‘precautionary approach’, 
particularly given the limited evidence relating to the potential re-normalising 
of smoking behaviour. 
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2.71 A number of points were raised to illustrate the importance of, and challenges 
associated with, monitoring and ensuring compliance with any regulations. 
The broad range of advertising approaches and channels being used, 
including a particular emphasis on use of social media, was noted. A small 
number of respondents expressed the view that some current advertising 
approaches test the limits of the current regulations. More specifically, 
reference was made to unproven claims in some marketing in relation to the 
health and smoking cessation benefits of e-cigarettes, the emphasis on the 
growing range of flavours across the market, and the use of promotional 
pricing to encourage take-up. 

2.72 Twenty two respondents who favoured further regulation (including health 
body, local authority, academic group and third sector or professional body 
respondents) referenced specific research studies and reviews.  Key points 
raised by those in favour of additional regulation are summarised below. 

2.73 In relation to the potential impact on adults and the wider population the 
evidence cited included:  

 Studies showing that a comprehensive set of tobacco advertising 
controls can reduce consumption, but that a limited or partial set of 
controls has little or no effect. 

 Comments questioning the robustness of studies which suggest that e-
cigarettes are more effective than Nicotine Replacement Therapy as a 
smoking cessation aid, and reference to evidence which implies that 
full behavioural support via NHS stop smoking services is the most 
effective means of stopping smoking. This included concerns that the 
promotion of e-cigarettes may divert smokers away from more effective 
stop smoking services. 

 Evidence that dual use of tobacco and e-cigarettes may prolong 
tobacco use if, for example, it enables smokers to manage the ban on 
smoking in public places when they might otherwise have attempted to 
stop smoking. 

 Evidence that tobacco advertising and promotion have influenced 
smoking uptake and such an effect should be expected from e-
cigarette advertising. 

2.74 It was also suggested that it will be several decades before it is possible to 
judge the long term health effects of e-cigarette use, particularly as the design 
of devices and composition of liquids remain variable. 

2.75 The evidence cited on the potential impact on children and young people in 
particular included:  

 Studies showing how e-cigarette advertising can appeal to young 
people. This included: the potential for online advertising to reach 
young people; the impact of the promotion of e-cigarettes as lifestyle 
accessories; a focus on fruit and other flavours; and advertising before 
the 9pm watershed. A small number of respondents suggested that 
voluntary regulation had failed to protect children and young people 
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from inappropriate advertising, including reference to recent complaints 
about e-cigarette adverts which break CAP and BCAP rules. 

 Studies which demonstrate the growing awareness of e-cigarette 
products and brands amongst children and young people. These 
included studies showing an increase in numbers of school and college 
children who had tried e-cigarettes but not conventional cigarettes, and 
that use of e-cigarettes could be associated with a greater likelihood of 
intending to use conventional cigarettes. 

 Evidence that tobacco advertising and promotion have influenced 
smoking uptake amongst young people, and a suggestion that this 
should be expected to apply similarly to e-cigarette advertising. 

 Studies which have shown that dual use of e-cigarettes and 
conventional cigarettes by young smokers is not associated with an 
increased desire to quit. 

 Studies demonstrating negative impacts of nicotine intake during 
pregnancy. 

2.76 Respondents also raised concerns that the tobacco industry is explicitly using 
the ability to advertise e-cigarettes as a covert means of promoting traditional 
cigarettes, and a professional body respondent suggested that the evidence 
base on youth smoking and use of e-cigarettes as a smoking cessation aid is 
out of date and would be sensitive to only a large increase in youth smoking. 

2.77 Of those who commented at this question, 40 had opposed additional 
regulation of e-cigarette advertising (at Question 9). Their comments also 
addressed a broad range of issues, including those from 10 respondents 
(primarily e-cigarette industry and individual respondents) who referenced 
specific studies and reviews. Key points raised by those opposed to additional 
regulation included that: 

 There is a lack of credible evidence on the impact of e-cigarette 
advertising in re-normalising smoking behaviour, or on e-cigarettes 
acting as a ‘gateway’ to tobacco use.  

 Studies show that e-cigarettes are safer than conventional cigarettes, 
and can play a positive role in reducing tobacco use as a smoking 
cessation aid. This included, for example, evidence that e-cigarettes 
are more acceptable to some current smokers than NRT, and that the 
majority of smokers perceive e-cigarettes as being good for public 
health. 

 There is evidence of a generally good understanding across the 
population of the function of e-cigarettes, and how they compare with 
conventional cigarettes. 

 There is evidence that sustained use of e-cigarettes remains low 
amongst young people, and is confined to current or ex-smokers. 
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Question 13:  Are you aware of any information or evidence that you think the 

Scottish Government should consider in relation to regulating domestic 

adverting in relation to impacts on business, including retailers, distributers 

and manufacturers?  

2.78 A total of 101 respondents provided a comment at Question 13, 67 of whom 
favoured additional regulation (based on their answer at Question 9), 33 who 
did not and one respondent who did not answer Question 9. However, 42 
respondents (including 17 individual, 9 local authority and 5 health body 
respondents), stated simply that they were unaware of any relevant 
information or evidence for an impact on business. 

2.79 Amongst those who favoured further regulation and made a more extensive 
comment, relatively few made reference to specific research or evidence and 
some (primarily individuals) suggested that the potential for regulation to have 
a positive impact on public health would outweigh consideration of any 
negative business impacts. Other points included: 

 That regulation of tobacco advertising has not resulted in significant 
implementation costs, or a decline in sales over and above the longer-
term downward trend. In relation to e-cigarettes, a small number of 
respondents suggested that additional regulation would ultimately lead 
to a fall in sales of devices that do not meet regulations, although a 
professional body respondent also suggested that consumers will 
transfer to other products. 

 A suggestion from a pharmacy respondent that retailers operating UK-
wide internet sites may face complexities if different advertising 
regulations are in place across Scotland and the rest of the UK.  For 
example, retailers may not be able to differentiate their online displays 
of e-cigarette products based on a site visitor’s location, but may be 
required to restrict purchases based on that customer’s location.10 

 A suggestion that permitting responsible sales of e-cigarettes would be 
a significant benefit to retailers for whom the rapid growth in e-
cigarettes has provided a vital new income stream. 

 A view from a pharmacy respondent that it would be inappropriate to 
impose regulation on pharmacies selling licensed medicinal e-
cigarettes (in a controlled environment using sales protocols) which 
related to: 

o Under 18 sales and the ‘Challenge 25’ policy 

o Proxy sales 

o Sales by staff under 18 

o Point of sale materials 

o Requiring them to join the Tobacco Retailers Register. 

                                                 
10

 Internet advertising and promotion will be covered by the Tobacco Products Directive due to their 
cross-border effect. 
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 A view that additional regulation should have the effect of preventing e-
cigarette manufacturers and distributors from selling e-cigarettes to the 
NHS, and in this way prevent NHS budgets being invested in the 
tobacco industry if the manufacturer of a future licensed e-cigarette 
was a subsidiary of a tobacco company. 

2.80 Thirty three respondents who were opposed to additional regulation made a 
more extensive comment (including 18 individuals, 5 e-cigarette industry or 
tobacco industry, 5 general retail or pharmacy, 3 other group, 1 local authority 
and 1 third sector respondent). Again, relatively few of these referred to 
specific evidence sources and 1 tobacco industry representative suggested 
there is a need for the Scottish Government to undertake a full assessment11 
of the potential effect of regulation advertising on Scottish businesses.  

2.81 Other comments highlighted the significant growth in the e-cigarette industry 
over recent years and the contribution that promotion and advertising have 
made to this growth, for example by enabling small and medium enterprises 
to enter the market. A small number of respondents made reference to the 
risk of disproportionate regulation of e-cigarette advertising acting as a barrier 
to investment and growth. It was also suggested that a lack of a harmonised 
regulatory approach across the UK could lead to uncertainty for the e-
cigarette industry, and potentially increase costs for manufacturers and 
retailers. 

2.82 Other suggestions included that: 

 Restricting the scope for advertisement and promotion could restrict 
innovation and consumer choice by discouraging new brands from 
entering the market, and potentially undermining decisions to invest in 
product development. 

 Negative impacts on small and medium enterprises in the e-cigarette 
industry could undermine the ability of manufacturers and distributors 
to compete with the established tobacco industry. This point was raised 
both in relation to competition with tobacco sales and with e-cigarette 
companies which are owned by tobacco companies. 

 Disproportionate regulation could result in illicit trade and increased 
importing of potentially less safe e-cigarette products. 

Inclusion of electronic cigarettes on the Scottish Tobacco Retailers Register 

2.83 The Scottish Government proposes the introduction of mandatory registration 
for the sale of e-cigarettes or refills and proposes to extend the scope of the 
Scottish Tobacco Retailers Register.12 Businesses which are already on the 
Register would need to update their registration if they also sell e-cigarettes. 
Businesses which sell e-cigarette devices or refills, but do not sell tobacco, 
would be required to register for the first time. The Scottish Government 

                                                 
11

 The Scottish Government will be conducting a full Business and Regulatory Impact Assessment for 
the proposals which will be taken forward as part of the Public Health Bill. 
12

 http://www.tobaccoregisterscotland.org/ 
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anticipated that the offence of selling without registration, or an updated 
registration, would be liable on summary conviction to a fine not exceeding 
£20,000 and/or imprisonment for a term not exceeding 6 months.  This would 
be in line with the offence for selling tobacco without registration. 

Question 14:  Do you agree that retailers selling e-cigarettes and refills should 
be required to register on the Scottish Tobacco Retailers Register? 

2.84 A total of 163 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 11. 

Table 11:  Question 14 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry 4 5 2 11 

General Retail or Pharmacy 3 6 - 9 

Health Body or Partnership 17 2 - 19 

Local Authority 15 1 - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 19 3 3 25 

Other  2 3 1 6 

Groups (Total) (65) (21) (8) (94) 

Individuals 41 36 1 78 

TOTAL 106 57 9 172 

Percentage  62% 33% 5% 100% 

Percentage of those responding 65% 35% - 100% 

2.85 The majority of those answering the question (65%) agreed that retailers 
selling e-cigarettes and refills should be required to join the Scottish Tobacco 
Retailers Register. A large majority of group respondents were of this view 
(76% of those answering) including the majority of academic group, health 
body, local authority, other public body and third sector or professional body 
respondents. Views were more mixed within the subgroups of the e-cigarette 
industry, the tobacco industry and general retail respondents.  The majority of 
pharmacy representatives disagreed with the proposal. 

2.86 Although the consultation paper did not ask for comments, 28 respondents 
made a comment at Question 14. This included 15 who supported the 
requirement for e-cigarette retailers to register, 12 who did not and one 
respondent who did not answer Question 14. 

2.87 Most of the 15 respondents in favour of the requirement to register, restated 
their support for the rationale for this policy as set out in the consultation 
document. This was most commonly in relation to the potential support the 
Register could offer to effective implementation of the age of sale restriction 
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and other regulations. It was also suggested that the Register could assist in 
developing a better understanding of the e-cigarette retail market. The latter 
issue was highlighted as of particular value by those who also suggested that 
there is little information available on the size and characteristics of the retail 
environment for e-cigarettes. A small number of respondents also noted the 
importance of maintaining and updating the Register once it is in place, 
particularly given the pace at which the e-cigarette market continues to 
develop.  

2.88 Other points raised by those in favour of the requirement for e-cigarette 
retailers to register included: 

 There is a need to distinguish between more and less harmful 
products. This was associated with a suggested move towards more 
positive licensing of tobacco retailers (similar to that for licensing of 
alcohol off-sales) as a stronger incentive for businesses to comply. 

 One professional body suggested that, to minimise bureaucracy, there 
should not be a requirement for currently registered retailers to update 
their registration. 

2.89 Those opposed to the requirement for e-cigarette retailers to register raised a 
number of issues, often pointing out that e-cigarettes are fundamentally 
different to tobacco products and should not be subject to the same regulatory 
requirements. Those making this point included a third sector respondent who 
suggested that a separate register of alternative nicotine products may be 
appropriate, depending on the resource implications.   

2.90 Other respondents made specific reference to the potential public health 
benefits of e-cigarettes, including that they are safer than tobacco products, 
and hence the proposals set out in the consultation document would be 
disproportionate. These respondents (two e-cigarette industry or tobacco 
industry and one third sector respondents) raised concerns that a requirement 
for e-cigarette retailers to register could limit the extent to which potential 
public health benefits could be realised, either because retailers are 
dissuaded from selling e-cigarettes or because it would suggest to the public 
that e-cigarettes and tobacco are equivalent in terms of health risks. 

2.91 Other points raised by those opposed to registration were: 

 The Scottish Tobacco Retailers Register was introduced primarily to 
reduce the attractiveness and availability of tobacco to under-18s, but 
other approaches around age of sale regulation and advertising codes 
are more appropriate to limit under-18s’ access to e-cigarettes.  It was 
also noted that under-age purchase is significantly less common for e-
cigarettes than for tobacco products. 

 Consultation proposals would place Scottish businesses at a 
disadvantage compared to retailers across the rest of the UK. 

 Pharmacies and retailers only stocking e-cigarettes and that hold a 
medical licence should be exempt from any requirement to register. 
The 2 pharmacy and 1 professional body respondents raising this issue 
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noted that such retailers are subject to other regulations and controls 
(from the General Pharmaceutical Council and the MHRA). 

 It would be disproportionate to require retailers already registered to 
amend their registration.  

Question 15:  Do you agree that the offences and penalties should reflect 
those already in place for the Scottish Tobacco Retailers Register?  

2.92 In the consultation paper, the Scottish Government noted that it anticipated 
the offences and penalties for non-compliance with this policy being the same 
as currently applied to tobacco retail registration.  A total of 155 respondents 
answered this question and a breakdown by respondent type is set out in 
Table 12. 

Table 12:  Question 15 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry 4 2 5 11 

General Retail or Pharmacy 3 6 - 9 

Health Body or Partnership 17 1 1 19 

Local Authority 15 1 - 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 19 2 4 25 

Other  2 3 1 6 

Groups (Total) (64) (16) (14) (94) 

Individuals 42 33 3 78 

TOTAL 106 49 17 172 

Percentage  62% 28% 10% 100% 

Percentage of those responding 68% 32% - 100% 

2.93 The majority of those answering this question (68%) agreed that offences and 
penalties for e-cigarettes should reflect those in place for the Scottish 
Tobacco Retailers Register. A large majority of group respondents were of 
this view (80% of those answering) including the majority of academic group, 
e-cigarette industry or tobacco industry, health body, local authority, other 
public body and third sector or professional body respondents.  Views were 
more mixed amongst general retail and individual respondents, and the 
majority of pharmacy of representatives disagreed with the proposal. 
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Question 16:  If you answered ‘no’, to question 15, what offences and penalties 
should be applied?  

2.94 A total of 68 respondents provided comments at Question 16. This included 
45 who had disagreed (at Question 15), 18 respondents who agreed with the 
proposal and 5 who had not answered the question. 

2.95 The 45 who disagreed and made a comment included 3 individual 
respondents who agreed with the principle of requiring e-cigarette retailers to 
register, but disagreed with the proposals for offences and penalties. The 
main point raised was that the penalties should be lower in relation to e-
cigarettes, including reference to this being consistent with the relative harm 
caused by e-cigarettes and by tobacco. 

2.96 Most of those who disagreed with the proposals for offences and penalties at 
Question 15, also disagreed with the principle of requiring e-cigarette retailers 
to register (42 of 45 commenting). This included a number of respondents 
repeating their objection to mandatory registration. The primary view was that 
e-cigarettes are fundamentally different to tobacco products and that a 
requirement for registration could undermine potential health benefits of e-
cigarettes being realised.  

2.97 A number of those opposed to the proposals suggested that no penalties 
should apply to the sale of e-cigarettes. This view was expressed primarily by 
individuals, who again made reference to the potential role of e-cigarettes in 
reducing the harm associated with tobacco use. However, other respondents 
reiterated their support for penalties associated with the sale of e-cigarettes to 
under-18s, including e-cigarette industry or tobacco industry, third sector, 
health body, ‘other’ group respondents and individuals. Most of these 
respondents suggested that penalties should reflect the lesser harm 
associated with e-cigarettes in comparison with tobacco use, and a small 
number suggested specific penalties including fixed penalty notices and 
banning of repeat offenders. 

2.98 In relation to the enforcement of offences and penalties, one pharmacy or 
general retailer respondent and one individual suggested that there should be 
no connection between offences relating to the sale of e-cigarettes and 
offences relating to the sale of tobacco products13. A small number of 
pharmacy respondents also suggested that retailers stocking only e-cigarettes 
licensed by the MHRA should be exempt from penalties14.  

2.99 The 18 respondents who had agreed with proposals at Question 15 primarily 
used their comments to reiterate their support. However, a small number 
raised further points in relation to the regulation of e-cigarette retailers: 

                                                 
13

 Under the legislation covering tobacco sales, if a retailer has been found to be in breach of tobacco 
sales legislation three times within a two year period (either through a fixed penalty notice or a 
criminal conviction) a local authority can apply to the courts to have the retailer banned from selling 
tobacco.  
14

 Medicines regulation is undertaken at UK level and is outwith the competence of the Scottish 
Parliament. These policy proposals would not apply to e-cigarettes which are licenced as medicines 
by the MHRA. 
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 Two academic group respondents suggested that consideration be 
given to registration of retailers selling e-cigarettes within a proposed 
review of the Scottish Tobacco Retailers Register in 2015. 

 One health body representative suggested that further powers are 
required for effective regulation. This included reference to enabling the 
management of the number of e-cigarette retailers in an area, 
managing the proximity of retailers to schools and other sensitive 
areas, and to prohibit sales by retailers who are not registered. A 
similar point was made by an individual who disagreed with proposals 
at Question 15. 

E-cigarettes – use in enclosed public spaces  

2.100 E-cigarettes are not covered by the current legislation which bans smoking in 
enclosed public places, although a number of organisations have introduced 
voluntary bans on e-cigarettes on their premises.  The consultation paper 
stated that the Scottish Government currently has no plans to legislate and is 
open-minded on the question of whether to take action on this issue.  It noted 
that there is a range of views on whether the use of e-cigarettes in enclosed 
public spaces should be restricted, and that there is not yet sufficient evidence 
to fully understand the potential impact of e-cigarettes on smoke-free 
legislation or the long-term health impacts of e-cigarettes on users and 
bystanders. 

2.101 Given this, the consultation paper invited views on whether intervention is 
required on the use of e-cigarettes in enclosed public spaces and sought 
suggestions for evidence to be considered when developing future policy in 
this area.  The paper set out possible policy approaches but did not ask about 
these individually.  

Question 17:  Do you believe that the Scottish Government should take action 
on the use of e-cigarettes in enclosed public spaces?  

2.102 A total of 160 respondents answered this question and a breakdown by 
respondent type is set out in Table 13 below. 

2.103 A small majority of those answering this question (58%) believed that the 
Scottish Government should take action on the use of e-cigarettes in enclosed 
public spaces. The majority of group respondents (65%) were of this view, 
including the majority of academic group, health body, local authority and third 
sector or professional body respondents.  However, the majority of general 
retail or pharmacy and all of the e-cigarette industry or tobacco industry 
respondents did not think action was needed, while individual respondents 
were evenly divided. 
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Table 13:  Question 17 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry - 9 2 11 

General Retail or Pharmacy 1 7 1 9 

Health Body or Partnership 18 1 - 19 

Local Authority 16 - - 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 15 7 3 25 

Other  1 4 1 6 

Groups (Total) (55) (29) (10) (94) 

Individuals 38 38 2 78 

TOTAL 93 67 12 172 

Percentage  54% 39% 7% 100% 

Percentage of those responding 58% 42% - 100% 

Question 18:  If you answered ‘yes’ to Question 17, what action do you think 
the Scottish Government should take and what are your reasons for this? 

2.104 A total of 94 respondents commented at Question 18: 90 of these were of the 
view that the Scottish Government should take action on the use of e-
cigarettes in enclosed public spaces, 3 did not support action and one had not 
answered the question. 

2.105 The majority of those who believed the Scottish Government should take 
action suggested that the lack of evidence about the long-term impacts of e-
cigarettes for users and bystanders gave reason for a level of concern or a 
degree of caution. A total of 49 of the 90 respondents who commented were 
of this view: 16 health bodies, 10 local authorities, 10 individuals, 9 third 
sector or professional body, 3 academic group and one ‘other’ group 
respondent. These respondents suggested that the Scottish Government take 
action as a precautionary approach, until sufficient evidence is available to 
provide a full understanding of the long-term impacts of the use of e-cigarettes 
in enclosed spaces. 

2.106 The 49 respondents who supported this precautionary approach cited a 
number of specific concerns regarding the potential impacts of e-cigarette use 
in enclosed public spaces. These included: 

 There is a lack of understanding about the impact for bystanders of the 
use of e-cigarettes in enclosed public spaces. This point was raised by 
34 of the 49: 12 health body, 8 third sector or professional body, 7 local 
authority, 5 individual and 2 academic group respondents. 
Respondents noted that e-cigarettes are not ‘emission free’, and that 
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research is at an early stage in terms of establishing any harmful 
impact on indoor air quality; particular concern was expressed in 
relation to those with respiratory conditions such as asthma. Some 
respondents (primarily individuals) were strongly opposed to the use of 
e-cigarettes in enclosed public spaces and did not feel that further 
research was required to support a ban. 

 The use of e-cigarettes in enclosed public spaces has the potential to 
‘re-normalise’ smoking behaviour, particularly for children and young 
people. This point was raised by 26 of the 49 respondents: 8 health 
body, 5 local authority, 5 third sector or professional body, 4 individual, 
3 academic group and one ‘other’ group respondent. Comments 
included that the current smoke-free legislation has prevented young 
people being exposed to smoking behaviour in public spaces and that 
legislation is required to limit e-cigarette use until conclusive evidence 
is available on the extent of any re-normalising effect. A small number 
of these respondents (including 2 health bodies and a local authority) 
also suggested there was potential for public e-cigarette use to 
increase the risk of e-cigarettes acting as a ‘gateway’ to tobacco use. 

 The use of e-cigarettes in enclosed public spaces has the potential to 
undermine current smoke-free legislation. This issue was raised by 16 
of the 49: 6 local authorities, 4 professional bodies, 3 health bodies, 
one academic group, one ‘other’ group respondent and one individual. 
This was most frequently connected with a concern that inconsistency 
in approaches to the use of tobacco cigarettes and of e-cigarettes may 
create confusion regarding where smoking is permitted. Respondents 
also suggested more practical difficulties for the enforcement of smoke-
free legislation, such as businesses distinguishing between (permitted) 
e-cigarette use and (prohibited) smoking. 

 The impact of e-cigarettes on users, and the extent to which legislation 
should seek to limit this use where possible. This issue was raised by 9 
of the 49 who commented: 3 local authorities, 3 health bodies, 2 
individuals and one professional body. Respondents noted that the 
nicotine delivered by e-cigarettes is highly addictive and not without 
some harmful impact for users. Particular reference was made to those 
with respiratory conditions and potential interactions of nicotine with 
other medicines. 

 One local authority respondent suggested that there is confusion and 
concern amongst employers regarding the extent to which use of e-
cigarettes is permissible in the workplace. 

2.107 Those who thought that the Scottish Government should take action on the 
use of e-cigarettes in enclosed public spaces proposed a range of actions that 
they wished to see implemented. The majority of the 90 respondents who 
favoured action recommended an extension of current tobacco legislation to 
include e-cigarettes and in this way prohibit their use in enclosed public 
spaces. A total of 67 respondents favoured such an approach: 31 individuals, 
15 health bodies, 11 local authorities, 6 third sector or professional bodies, 3 
academic groups and one ‘other’ group respondent. Reference was made to 
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World Health Organisation recommendations to prohibit the use of e-
cigarettes in enclosed public spaces. There was also a suggestion that e-
cigarettes holding an MHRA licence should be exempted from any prohibition. 

2.108 Other respondents who were in favour of action but who did not support a ban 
on use in enclosed public spaces included local authority, health body, 
professional body and pharmacy respondents.  Suggestions included: 

 Developing a clear national policy position and, potentially, national 
guidance that recognises the difference in risk of harm associated with 
tobacco and e-cigarettes, while ensuring that developments in e-
cigarette use do not undermine work to date in de-normalising smoking 
behaviour. 

 Encouraging organisations to develop their own policies. 

 Commissioning further research on the effects of the use of e-
cigarettes in enclosed public spaces to enable policy/legislation to be 
based on robust evidence. The small number recommending this 
option suggested that prohibition may be justified, but took a view that 
the current evidence base could not yet support legislation. 

 One individual suggested legislation to prohibit the use of e-cigarettes 
in a prescribed set of enclosed public spaces where there is potential 
for prolonged exposure, such as theatres. 

2.109 The three individuals providing comment at Question 18 who were opposed to 
action on use of e-cigarettes in enclosed spaces, simply stated that they do 
not support any further action. An ‘other group’ respondent had not expressed 
a view at Question 17 but recommended that the Scottish Government 
develop national guidance if legislation were not to be taken forward. 

Question 19:  If you answered, ‘no’ to Question 17, please give reasons for 
your answer. 

2.110 A total of 64 respondents commented at Question 19: 63 of these 
respondents did not wish to see the Scottish Government taking action on the 
use of e-cigarettes in enclosed public spaces and one health body respondent 
indicated that some of their members thought that evidence did not yet 
support legislation applying to e-cigarettes in enclosed public spaces. 

2.111 The 63 respondents who opposed action were 36 individuals, 7 e-cigarette 
industry or tobacco industry respondents, 7 general retail or pharmacy 
respondents, 7 third sector respondents, 4 ‘other’ group respondents, one 
academic group and one health body. 

2.112 The most frequently given reason for opposing action was a lack of conclusive 
evidence to support evidence-based policy. Of the 63 respondents making 
comment, 42 suggested that the current evidence base was insufficient to 
justify legislation being extended to include use of e-cigarettes. These were 
17 individuals, 7 e-cigarette industry or tobacco industry respondents, 7 third 
sector respondents, 6 general retail or pharmacy respondents, 3 ‘other’ group 
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respondents, one academic group and one health body. They were primarily 
concerned about a lack of evidence around the impact of e-cigarette vapour 
on bystanders and the risk of e-cigarette use ‘re-normalising’ smoking 
behaviour: 

 Most of the 42 suggested that there is insufficient evidence on the 
extent to which e-cigarette vapour is harmful to bystanders to warrant 
action. Some of these respondents went further in suggesting that 
current evidence shows that e-cigarette use presented no risk to 
bystanders. 

 Most of the 42 respondents suggested there is insufficient evidence on 
whether e-cigarette use may ‘re-normalise’ smoking behaviour, or act 
as a ‘gateway’ to tobacco use. In relation to concerns regarding e-
cigarette use leading to the use of traditional tobacco products, a small 
number of respondents suggested that this was unlikely as the large 
majority of e-cigarette users are current or former smokers. 

 One e-cigarette industry respondent referred to an open letter to the 
World Health Organisation from a group of academics recommending 
that legislation to protect bystanders from tobacco smoke should not 
apply to e-cigarettes. 

2.113 Concern that any prohibition on e-cigarette use in enclosed public spaces 
would fail to recognise the relative health risks of e-cigarettes and tobacco 
was also a commonly cited reason for opposing Scottish Government action. 
This concern was raised by 20 respondents: 8 individuals, 5 e-cigarette 
industry or tobacco industry respondents, 3 third sector respondents, 2 
general retail or pharmacy and 2 ‘other’ group respondents. 

2.114 These respondents also suggested that action to prevent the use of e-
cigarettes in enclosed public spaces would undermine the potential health 
benefits of reduced tobacco use. This included a concern that a prohibition on 
use in enclosed public spaces would make e-cigarettes less accessible and 
attractive to current smokers. Some respondents also suggested that 
prohibition would force e-cigarette users to share space with current smokers, 
with the potential to undermine the efforts of current or former smokers who 
are using e-cigarettes to reduce or stop smoking. 

2.115 In addition to concerns regarding the available evidence base and maximising 
the potential health benefits of e-cigarettes, those opposed to action on the 
use of e-cigarettes in enclosed spaces also highlighted the following as 
reasons for taking this view: 

 E-cigarettes are sufficiently different to tobacco cigarettes to require a 
different approach in legislation. This included particular reference to e-
cigarettes producing a significantly smaller volume of emissions than 
tobacco cigarettes, as vapour is not produced between puffs. 

 The argument that e-cigarettes could re-normalise smoking behaviour 
is flawed or overstated. Some respondents suggested it would be 
inconsistent to suggest this is a concern for ‘open market’ e-cigarettes, 
that is those which are classed as consumer products, but not for e-
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cigarettes licensed for medicinal use. It was also suggested that it 
would not be possible to formulate a functional distinction between e-
cigarettes and MHRA licensed devices. 

 Legislation banning e-cigarette use in enclosed public spaces would be 
likely to receive a hostile reaction from e users and owners of public 
premises could face significant difficulties in implementing legislation. 

 Further restrictions on the use of e-cigarettes would unduly extend the 
Government’s influence on the private lives of individuals.  

2.116 Some of the 63 respondents commenting at Question 19, and who opposed a 
ban on e-cigarette use in enclosed public spaces, did suggest areas where 
Scottish Government action may be beneficial: 

 18 of these respondents (including third sector, e-cigarette industry or 
tobacco industry, health body, general retail and individual 
respondents), suggested that employers and owners of enclosed public 
spaces should develop their responses.  Some suggested that the 
Scottish Government should assist businesses by providing information 
and materials, or through the development of guidance to address 
current areas of confusion or uncertainty. 

 One e-cigarette industry and one general retail respondent suggested 
that there may be circumstances or locations where e-cigarette use 
should be restricted, including education settings, facilities designed 
primarily for children, hospitals and healthcare settings (excepting 
designated areas), public transport (excepting designated areas), 
libraries, and petrol stations or locations where e-cigarettes may 
present a hazard. 

Question 20:  Are you aware of any evidence, relevant to the use of e-
cigarettes in enclosed spaces, that you think the Scottish Government should 
consider? 

2.117 A total of 103 respondents made a comment at Question 20; 56 of these 
respondents favoured action on the use of e-cigarettes in enclosed public 
spaces (based on their answer at Question 17), 45 did not and 2 respondents 
had not answered Question 17. 

2.118 Of the 103, 24 respondents (20 who favoured action and 4 who opposed it), 
stated simply that they were unaware of any relevant information or evidence. 
This included 11 individuals, 5 local authorities, 3 health bodies, 2 third sector 
respondents, 2 general retail or pharmacy and one ‘other’ group respondent. 

2.119 Of the others who favoured action, 36 commented on the available evidence 
on the use of e-cigarettes in enclosed public spaces. Some of these did not 
cite specific evidence sources or studies but commented more generally on 
the existing body of information about the risks or benefits of e-cigarettes. 
This included: references to the extent to which understanding of e-cigarette 
use is still developing; a suggestion that a lack of conclusive evidence on 
harm caused by e-cigarettes is not sufficient to show that e-cigarettes do not 
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cause harm; reference to media reports including around fire risks; and 
anecdotal evidence based on personal experience and/or feedback from 
public sector service staff. 

2.120 Seventeen respondents who favoured action on the use of e-cigarettes in 
enclosed public spaces (including health body, local authority, third sector or 
professional body, academic group and individual respondents) referenced a 
broad range of evidence and studies. In addition to a number of published 
research articles and reports from the UK and further afield, reports and 
briefing papers published by organisations including the World Health 
Organisation, Scottish Parliament Information Centre (SPICe), UK Faculty of 
Public Health Policy, and the US Centers for Disease Control and Prevention 
were highlighted.  

2.121 A full list of references cited by respondents in favour of action on the use of 
e-cigarettes in enclosed public spaces is presented at Annex 2. 

2.122 Forty one respondents who were opposed to additional regulation made a 
more extensive comment at Question 20. As with those who favoured action, 
this included some who did not cite specific evidence sources or studies. 
These respondents most commonly referred to limitations in the evidence 
base, including some who felt that the absence of conclusive evidence 
supported a decision not to extend tobacco legislation to include e-cigarettes. 

2.123 Twenty six respondents opposed to action on the use of e-cigarettes in 
enclosed public spaces (including e-cigarette industry, tobacco industry, third 
sector, general retail, academic group and individual respondents) cited 
evidence and studies. These respondents also referenced an extensive range 
of published research articles and reports from the UK and elsewhere, 
including some of the materials which had been highlighted by those 
favouring action. In addition to research papers, these respondents also 
referenced reports, briefing papers and guidelines published by organisations 
including the World Health Organisation, National Institute for Health and 
Care Excellence (NICE), UK Medicines and Healthcare Products Regulatory 
Agency (MHRA), Action of Smoking and Health Scotland and Action on 
Smoking and Health UK, and the US Centers for Disease Control and 
Prevention. 

2.124 A full list of references provided by respondents on the use of e-cigarettes in 
enclosed public spaces is presented at Annex 2. 
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3 TOBACCO CONTROL 

3.1 The second section of the consultation paper looked at tobacco control and 
posed questions relating to smoking in cars carrying children under 18, 
smoke-free NHS grounds and smoke-free children and family outdoor areas. 

Smoking in cars carrying children under 18 

3.2 The Scottish Government proposes that it would be an offence for anyone 
aged 18 and over to smoke in a car while carrying a child or young person 
who is under the age of 18. The consultation paper notes that Police Scotland 
may be best placed to enforce this legislation as they do with the law on 
travelling in a car without a seatbelt and driving whilst using a mobile phone.  
However, the paper also asked whether there would be more suitable 
enforcement arrangements. It suggested that the offence would result in a 
fixed penalty notice of £100 or would be referred to court. 

3.3 The consultation paper also notes that the Scottish Government is minded to 
propose that vehicles that are also people’s homes, such as caravans and 
motorhomes, would be exempt from the smoking ban. 

Question 21:  Do you agree that it should be an offence for an adult to smoke 
in a vehicle carrying someone under the age of 18? 

3.4 A total of 144 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 14.  

Table 14:  Question 21 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 - 1 4 

E-cigarette Industry or Tobacco Industry 1 5 5 11 

General Retail or Pharmacy  1 - 8 9 

Health Body or Partnership 19 - - 19 

Local Authority 16 - - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 23 - 2 25 

Other  2 2 2 6 

Groups (Total) (67) (7) (20) (94) 

Individual 47 23 8 78 

TOTAL 114 30 28 172 

Percentage  66% 17% 16% 100% 

Percentage of those responding 79% 21% - 100% 
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3.5 The majority of respondents (79% of those answering this question) agreed 
that it should be an offence to smoke in a vehicle carrying someone under the 
age of 18. The 30 respondents who disagreed came from only 3 respondent 
groups (23 individuals, 5 tobacco industry respondents and 2 ‘other’ group 
respondents). Of the tobacco industry respondents who answered this 
question, 3 tobacco companies, a tobacco manufacturers’ association and a 
distributors’ association all disagreed with the proposal.  The one e-cigarette 
industry respondent who answered this question agreed with the proposal.  

3.6 Although the consultation paper did not ask for comment at Question 21, 20 
respondents did provide comments. Fifteen of these had agreed with the 
proposal, 4 had disagreed and one respondent had not answered Question 
21. Comments varied considerably in length and focus. 

3.7 Those supporting the proposal sometimes pointed to evidence that smoking in 
cars causes harm both to the smoker and to others in the vehicle, and that 
children are particularly vulnerable to the harmful health effects of second-
hand smoke. Research which investigated the association between exposure 
to smoking in cars and early stage smoking activity in pre-adolescent children 
was also highlighted. 

3.8 Other comments made by those who supported the policy included: 

 There is strong public support for such a measure. 

 Evidence from other countries which have introduced comparable 
legislation (such as certain states and provinces of Australia and 
Canada) suggests that compliance levels are relatively high. 

 The measure should go further and simply ban smoking in vehicles. 

 The action of smoking whilst driving also has road safety implications. 

 That the proposal was assumed to apply to tobacco smoking and not 
vaping. 

3.9 A contrasting set of views, put forward by those who opposed the proposal, 
included that legislation is not necessary to address the issues identified in 
the consultation and that the more appropriate approach would focus on 
education, with the Scottish Government’s Take it Right Outside campaign 
noted as an example of ongoing educational and awareness raising activity. 

3.10 It was also suggested that the magnitude of the issue of smoking in cars is 
substantially overstated with recent studies in other parts of the UK showing 
that the incidence of smoking in cars with children present is small and 
diminishing. This trend was seen as supporting the view that education is the 
appropriate means of dealing with this issue. 

3.11 Finally, one public body respondent suggested that consideration be given to 
the consequences of criminalising smoking in cars with children under the age 
of 18 and in particular whether this offence would prompt further action 
against the offender in terms of the Children & Young Persons (Scotland) Act 
1937 or other similar legislation. It was noted that any action taken by the 
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police could have broader implications for the parent or guardian of a person 
under 18 than perhaps envisioned by the consultation. 

Question 22:  Do you agree that the offence should only apply to adults aged 
18 and over? 

3.12 The Scottish Government proposal in the consultation paper is that the 
offence would only apply to people aged over 18 who were in the car, and 
invited views on this.  A total of 122 respondents answered this question and 
a breakdown of responses is set out in Table 15. 

Table 15:  Question 22 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 2 1 1 4 

E-cigarette Industry or Tobacco Industry 1 3 7 11 

General Retail or Pharmacy  - 1 8 9 

Health Body or Partnership 8 10 1 19 

Local Authority 6 10 - 16 

Other Public Body  1 1 2 4 

Third Sector or Professional Body 7 12 6 25 

Other  1 2 3 6 

Groups (Total) (26) (40) (28) (94) 

Individual 20 36 22 78 

TOTAL 46 76 50 172 

Percentage  27% 44% 29% 100% 

Percentage of those responding 38% 62% - 100% 

3.13 The majority of respondents (62% of those answering this question) did not 
agree that the offence should apply only to adults aged 18 and over. The 
overall balance of opinion was broadly reflected across respondent categories 
(with the exception of academic groups).  Within the groups that were divided 
on this issue, including the health body or partnership, local authority and third 
sector or professional body groups, there was no clear pattern in terms of 
subtypes of respondents being more likely to agree or disagree.  For example, 
of the 6 health board respondents, 3 agreed and 3 disagreed.   
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Question 23:  If you answered ‘no’ to Question 22, to whom should the 
offence apply? 

3.14 Ninety one respondents answeredat this question, including 9 who had 
agreed at Question 22. Three of these made general comments in support of 
the proposal and did not suggest any alternative. 

3.15 Of those who had answered ‘no’ or had not answered Question 22, 2 
respondents reported that they had no clear, agreed position on this issue and 
12 respondents (7 individuals, 4 tobacco industry and one other group 
respondent), stated that it should not be an offence to smoke in a vehicle 
carrying a child. Another 6 respondents (5 individuals and one local authority) 
made a comment which did not set out an alternate position. 

3.16 A breakdown of the views expressed by the 62 respondents who did state an 
alternate position to that proposed is set out in Table 16.   

Table 16:  Question 23 - Suggested alternatives by Number of Respondents  

Suggested Alternative Number of Respondents 

All/‘Anyone’ 14 

All, age specified (other than 18) 5 

All smokers  29 

Smokers (with conditions or additions)  6 

Driver of the vehicle  8 

3.17 The alternative position being stated was not always clear, particularly when 
comments referred to ‘All’ or ‘Anyone’. In particular, some of the 14 
respondents in the ‘All’ group did not specify whether they were referring to all 
adults in the vehicle (and if so the age that should apply in defining ‘adults’), 
or to all those smoking. Two respondents referred to all occupants of the 
vehicle and three respondents to all (criminally) responsible occupants of the 
vehicle. 

3.18 Of the 5 respondents who stated an alternative age, but otherwise did not 
specify whether they were referring to smokers only or all occupants of the 
vehicle, one local authority respondent suggested that (in line with seat belt 
legislation) anyone aged 14 or over should be committing an offence. Three 
individuals suggested anyone aged 16 or over and one individual respondent 
suggested anyone aged 17 or over should be committing an offence. 

3.19 Twenty nine respondents (including 6 health bodies or partnerships, 6 third 
sector or professional bodies and 5 local authorities) took the view that 
anyone smoking in a vehicle in which there was a child should be committing 
an offence, although third sector stakeholders went on to note that they would 
be reluctant to criminalise anyone under 18 for this offence alone. 
Suggestions included that, before an offender under the age of 18 is referred 
to court or prosecuted, due consideration should be given as to whether this is 
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in the public interest. A suggested alternative was a fixed penalty on the spot 
fine and licence points for the driver. 

3.20 Other points raised by those who considered that any smoker should be 
committing an offence were that: 

 It should be an offence for under 18s to smoke, whether in a vehicle or 
not. 

 The risk of harm to a person under 18 is the same regardless of the 
age of the smoker. 

 The offence should apply to both tobacco and e-cigarettes or, in 
contrast, should not apply to e-cigarettes. 

 17 year olds should not be committing an offence if smoking but alone 
in a vehicle. 

3.21 A further 6 respondents focused their comments on those smoking but 
suggested that others should also be committing an offence. Suggestions 
included that the offence should apply to any smoker and to the driver; to any 
parent who is present when someone is smoking in a vehicle carrying their 
child; or that, if the driver of the vehicle is under 18 and carrying passengers 
under the age of 18, then the offence should apply to the driver. Three 
respondents suggested that only smokers aged 16 or over should be 
committing an offence. More specifically, it was suggested that the possibility 
of fining children could undermine the currently high levels of public support 
for this measure.15 

3.22 Nine respondents16 (including 3 third sector and 2 health body respondents), 
suggested that the driver of the vehicle should be held responsible, with many 
of these respondents noting that there should be no age-related exemption. 
Reasons given for holding the driver responsible included that a driver of any 
age should know the laws pertaining to the vehicle they drive as well as the 
laws of the road, and that this would be in line with other legislation which 
seeks to protect the wellbeing and safety of children travelling in vehicles. 

3.23 One of the respondents who suggested the driver should be held responsible 
was amongst those who commented on the need for clarity, particularly 
regarding the age at which someone is considered to be a child. Points raised 
included that: 

 Creating a disparity between the legal age for driving at 17 and this 
smoking-related offence could create a loophole. 

 Given that 17 year olds are permitted to drive, it may be appropriate for 
an offence only to be committed if there is someone aged 16 or under 
in the vehicle. 

                                                 
15

 The proposal does include the option for the offence to be referred to court.   
16

 Including one respondent who had agreed at Question 22.   
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 There are already age restrictions on the use of tobacco products so 
anyone under 18 smoking is already committing an offence17. 

Question 24:  Do you agree that Police Scotland should enforce this measure?  

3.24 The Scottish Government suggested in the consultation document that Police 
Scotland may be best placed to enforce a ban on smoking in cars when 
children are present. A total of 131 respondents answered this question and a 
breakdown by respondent type is set out in Table 17 below. 

3.25 The majority of respondents (79% of those answering this question), agreed 
that Police Scotland should enforce this measure. Most of those who 
disagreed were individual respondents.  
 

Table 17:  Question 24 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 - 1 4 

E-cigarette Industry or Tobacco Industry 1 1 9 11 

General Retail or Pharmacy  1 - 8 9 

Health Body or Partnership 19 - - 19 

Local Authority 16 - - 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 17 1 7 25 

Other  2 2 2 6 

Groups (Total) (60) (4) (30) (94) 

Individual 44 23 11 78 

TOTAL 104 27 41 172 

Percentage  60% 16% 24% 100% 

Percentage of those responding 79% 21% - 100% 

Question 25:  If you answered ‘no’ to Question 24, who should be responsible 
for enforcing this measure?  

3.26 A total of 45 respondents answered or the previous question: 24 of them had 
answered ‘no’ at Question 24; 16 had answered ‘yes’ and 5 had not answered 
the question. 

3.27 The majority of those who did not agree that Police Scotland should enforce 
this measure stated that they did not believe the measure should be 
introduced at all. 

                                                 
17

 It is an offence for anyone aged under 18 to buy or attempt to buy, but not to use, tobacco products 
in Scotland.    
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3.28 However, an alternative to Police Scotland as the enforcement authority which 
was suggested18 was the involvement of local government, or more 
specifically Environmental Health Services. It was noted that Environmental 
Health Officers have enforced the ban on smoking in enclosed public spaces 
and suggested that they could work collaboratively with Police Scotland to 
enforce any new measures. The 7 respondents advocating a joint approach (4 
third sector or professional bodies, one other public body, one health body 
and one ‘other’ group respondent) included a small number of respondents 
who had answered ‘yes’ at Question 24. In their own response, Police 
Scotland suggested that careful consideration needs to be given to other 
options, including extending the role of authorised officers of local authorities.  
The only other suggestion made was that Procurators Fiscal should be 
responsible for enforcing this measure.   

3.29 However a small number (including respondents who had answered ‘yes’, ‘no’ 
or had not answered Question 24) expressed concerns that the measure 
would either be difficult to enforce or unenforceable, with the specific 
suggestion that the ban on smoking in workplace vehicles does not appear to 
be enforced. It was also noted that the enforcement of public health legislation 
is not a recognised role of the Police service in Scotland and that enforcing 
such a prohibition could be challenging and have resource implications for the 
Police. 

3.30 Comments from respondents who had answered ‘yes’ at Question 24 or had 
not answered that question included:  

 The effective enforcement of seat belt and mobile phone legislation by 
local police suggests this approach can work.  Further, Police Scotland 
would be the organisation with the appropriate resources to enforce 
this measure. Third sector or professional body respondents were most 
likely to make this point.    

 This approach would be in line with many areas with similar laws.  For 
example, all jurisdictions in Australia and the majority of those in 
Canada and the USA which have such a law charge police with its 
enforcement.  

 The introduction of any such measure should be accompanied by a 
public awareness raising campaign. Local authorities would have a role 
to play in promoting compliance with any new regulations. 

 Adults charged with the offence could be referred for the equivalent of 
a safe driving course, with the course focusing on the health dangers to 
children of second hand smoking. 

 Awareness of both the offence and the health issues relating to second 
hand smoke in vehicles will be crucial to the enforcement of any 
legislation.  They also noted that robust enforcement will be required 
for the legislation to be effective. 

                                                 
18

 Including one respondent who did not believe the measure should be introduced but nevertheless 
suggested a preferred approach in the event that it is.   
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Question 26:  Do you agree that there should be an exemption for vehicles 
which are also people’s homes? 

3.31 A total of 120 respondents answered this question and a breakdown by 
respondent type is set out in Table 18 below. 

3.32 Respondents were relatively evenly divided at this question, with 56% of 
those answering this question agreeing that there should be an exemption for 
vehicles which are also people’s homes and 44% disagreeing. Health bodies 
were the only type of respondent that were more likely to disagree than agree, 
but within this group there were no particular patterns in terms of the subtype 
of respondent who agreed or disagreed.  For example, 2 health boards and 2 
health board pharmaceutical committees agreed and 4 health boards 
disagreed.   

 

Table 18:  Question 26 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 - 1 4 

E-cigarette Industry or Tobacco Industry 1 1 9 11 

General Retail or Pharmacy  - - 9 9 

Health Body or Partnership 6 12 1 19 

Local Authority 9 7 - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 11 6 8 25 

Other  3 - 3 6 

Groups (Total) (35) (26) (33) (94) 

Individual 32 27 19 78 

TOTAL 67 53 52 172 

Percentage  39% 31% 30% 100% 

Percentage of those responding 56% 44% - 100% 

 

Question 27:  If you think there are other categories of vehicle which should be 
exempted, please specify these?  

3.33 Fifty nine respondents made a comment at this question: 30 of these had 
answered ‘yes’ at Question 26; 21 had answered ‘no’ and 8 had not answered 
the question.  

3.34 Of those 59 respondents, 19 suggested there should be no other exemptions 
(7 health bodies, 6 individuals, 4 third sector stakeholders, one e-cigarette 
industry respondent and one local authority). 
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3.35 A further 12 respondents noted that there should be no exemptions when a 
vehicle is being used on the public highway (5 third sector stakeholders, 3 
health bodies, 2 academic groups, one other group and one individual 
respondent).  However, some of these were amongst the 12 respondents 
suggesting that if a vehicle that has a dual use (as a vehicle and a permanent 
or temporary home) is static and is being used as a home, then smoking 
should be permitted. Other comments highlighted that to not allow smoking 
when the vehicle is static and being used as a home would result in those 
living in vehicles, such as the traveller community, being treated differently. 

3.36 Further points raised included that it will be important for any legislation to be 
clear and unambiguous. For example, the legislation should refer to ‘private 
vehicles’ rather than ‘cars’ and definitions from the Road Traffic Act should be 
used to describe which areas would be covered – for example to include 
public car parks, verges and lay-bys.  It was also noted that the regulations 
should apply to enclosed vehicles on the road and that this should mean 
enclosed wholly or partly by a roof and by any door or window that may be 
opened.   

3.37 The following other categories of vehicle were suggested for exemption: 

 Vehicles that are not enclosed, including motorbikes or convertible cars 
with the roof completely down.  It was noted that this approach would 
be in line with the proposals in England and Wales. 

 Some partly enclosed vehicles, such as a convertible vehicle where the 
roof might be down or removed but where there is a structure in place 
which acts as a windshield and/or roll over protection. 

 Mobile homes or caravans which are someone’s home (as opposed, 
for example, to vehicles being used for business or recreational 
purposes). 

 Company work vehicles and more specifically, lorry cabs when being 
used as a temporary residence19. However, one respondent explicitly 
stated that there should not be an exemption for sleeper cabs in 
commercial vehicles to ensure that any children travelling are 
protected. 

Question 28:  If you believe that a defence should be permitted, what would a 
reasonable defence be? 

3.38 A total of 52 respondents made a comment at this question: 26 of these had 
answered ‘yes’ at Question 26; 18 had answered ‘no’ and 8 had not answered 
the question.  

3.39 Again, a small number of respondents took the opportunity to re-state their 
disagreement with the proposal that it should be an offence to smoke in a 
vehicle carrying someone aged under 18.  In contrast, 17 respondents (7 
individuals, 6 health bodies, 2 local authorities and 2 third sector or 
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 Some work vehicles are already covered by smoke-free legislation, including the Smoking, Health 
and Social Care (Scotland) Act 2005.  
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professional bodies) were of the view that there should be no defence 
permitted if an adult smokes in a vehicle carrying someone under the age of 
18.    

3.40 One respondent suggested that any fair and reasonable defence should be 
permitted, with 2 respondents suggesting that the difficulty in finding evidence 
for direct harm being caused by exposure to tobacco smoke in a car could be 
offered as a defence.  One respondent suggested that the same defences as 
apply in relation to smoking and licensing legislation could be considered.  

3.41 The following more specific circumstances were also suggested as offering a 
possible defence: 

 Not being aware of the law because of having recently arrived from 
abroad for example. 

 Not knowing that there were minors in the vehicle. 

 That the smoker did not know, and could not have reasonably 
established, that a passenger in the vehicle was under the age of 18 
years. 

 If the driver, by reason of driving the vehicle, was unable to prevent 
another person from smoking in the car and had made all reasonable 
efforts to prevent the offence.  Picking up on the potential for a driver to 
make a defence that their main responsibility is to drive safely rather 
than monitor their passengers’ behaviour, a small number of 
respondents noted their preference for the smoker being the person 
committing the offence. 

Smoke-free (tobacco) NHS grounds 

3.42 As the consultation paper notes, since 2005, guidance has been issued to 
NHS Scotland and local authorities which encourages them to demonstrate 
leadership by implementing smoking policies that go beyond the requirements 
of existing smoke-free legislation. Detailed guidance issued by the National 
Institute for Health Care and Excellence (NICE), which covers England and 
Wales, also recommends that health care authorities develop policies for 
smoke-free grounds.20 The Scottish Government’s Tobacco Control Strategy, 
Creating a Tobacco-free Generation, included an action for NHS Boards to 
enforce smoke-free policies in hospital grounds by April 2015.  The 
consultation paper highlighted that this policy has wide support and all Boards 
have policies in place.   

3.43 The consultation paper also notes that the Scottish Government remains 
open-minded about the need to introduce legislation which would make it an 
offence to smoke in the grounds of NHS facilities and an alternative option for 
further voluntary measures. Six questions invited views on this issue. 
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 http://www.nice.org.uk/Guidance/PH48 
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Question 29:  Should national legislation be introduced to make it an offence 
to smoke or allow smoking on NHS grounds?  

3.44 A total of 141 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 19 below. 

3.45 The majority of those answering the question (67%) thought that there should 
be national legislation to make it an offence to smoke or allow smoking in 
NHS grounds. A large majority of group respondents were of this view (79% 
of those answering), including a very substantial majority of health body and 
local authority respondents. The 4 respondents in the e-cigarette industry or 
tobacco industry group who did not favour legislation were 3 tobacco 
companies and a tobacco distributors’ association.  Individual respondents 
were relatively evenly divided on this issue with 55% favouring the 
introduction of legislation.  

 

Table 19:  Question 29 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 1 2 1 4 

E-cigarette Industry or Tobacco Industry - 4 7 11 

General Retail or Pharmacy  2 1 6 9 

Health Body or Partnership 17 1 1 19 

Local Authority 11 3 2 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 20 1 4 25 

Other  1 2 3 6 

Groups (Total) (53) (14) (27) (94) 

Individual 41 33 4 78 

TOTAL 94 47 31 172 

Percentage  55% 27% 18% 100% 

Percentage of those responding 67% 33% - 100% 

 

Question 30:  If you support national legislation to make it an offence to smoke 
on NHS grounds, where should this apply: 

a. All NHS grounds (including NHS offices, dentists, GP practices);  

b. Only hospital grounds;  

c. Only within a designated perimeter around NHS buildings; or  

d. Other suggestions? 

3.46 Question 30 asked those respondents who supported the introduction of 
legislation to comment on where this legislation should apply. Four options 
were presented; no guidance was given as to whether these were intended to 
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be mutually exclusive answers (and hence only one option should be 
selected) or whether more than one option could be selected. Respondents 
took both approaches. Analysis of comments made at option d also suggests 
that some respondents were commenting on their choice of a, b, or c rather 
than suggesting an alternative option. 

3.47 A total of 111 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 20 below. If a respondent 
selected a, b or c21 and also made a comment at d, their initial selection has 
been included and their further comment at d covered only within the 
qualitative analysis. 

3.48 The majority of respondents (71%) were of the view that legislation should 
apply to all NHS grounds (including NHS offices, dentists, GP practices). 
Those favouring this approach included 15 out of the 18 health body 
respondents who answered this question. Of the 6 NHS boards which 
responded, 5 favoured this approach.    

3.49 Only two respondents supported the ‘Only hospital grounds’ approach. Of the 
11 respondents who supported the offence only applying to a designated 
perimeter around NHS buildings, 4 were individuals and 4 were third sector or 
professional bodies.  

 

Table 20:  Question 30 - Response by Respondent Type 

Respondent Type a b c d N/A Base 

Academic Group 1 - - 1 2 4 

E-cigarette Industry or Tobacco 
Industry 

- - - 3 8 11 

General Retail or Pharmacy  2 - - 1 6 9 

Health Body or Partnership 15 1 1 1 1 19 

Local Authority 10 - 1 3 2 16 

Other Public Body  1 - - 1 2 4 

Third Sector or Professional Body 13 1 4 1 6 25 

Other  1 - 1 1 3 6 

Groups (Total) (43) (2) (7) (12) (30) (94) 

Individual 36 - 4 7 31 78 

TOTAL 79 2 11 19 61 172 

Percentage  46% 1% 6% 11% 35% 100% 

Percentage of those responding 71% 2% 10% 17% - 100% 
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 A small number of respondents selected more than one of a, b or c. If these respondents selected a 
and either or both of b and c, they have been included in the figures for option a. If they selected 
options b and c they have been included in the figures for option b. 
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3.50 Although 20 respondents ‘selected’ d, only 4 of these respondents (3 third 
sector stakeholders and one individual) had supported the introduction of 
legislation. Comments from those did not support legislation or had not 
expressed a view tended to either state their opposition or focus on why 
legislation is not appropriate. Comments included: 

 Actions to achieve this outcome are currently being progressed by 
health boards and local authorities as part of the existing national 
smoke-free strategy and further time is needed to identify effective 
local approaches. This was raised by COSLA. 

 This issue should be left to the NHS to decide. This was suggested by 
a local authority and an e-cigarette company respondent.   

 The needs of disabled people, those detained against their will or 
anyone else who would have difficulty getting to an area in which they 
would be able to smoke have not been considered. This includes time-
pressured staff and volunteers. This was raised by an academic group 
respondent and a small number of individuals.    

 Where bans currently exist they are often poorly enforced, but when 
they are enforced result in vulnerable patients standing just outside 
hospital grounds, often in areas where they are not safe. This also 
affects staff working unsociable hours. An individual respondent 
highlighted this issue.    

 It could or will be difficult to ‘police’ this type of offence on what can be 
very extensive NHS grounds. This was raised by an NHS 
Pharmaceutical Committee and a public health charity respondent, as 
well as by 2 NHS Board respondents who supported legislation 
applying to all NHS grounds (i.e. option a).   

 A ban could place a legal onus on NHS staff to report patients, 
colleagues or visitors for smoking and this may conflict with their 
healthcare relationship with patients and/or staff members. An NHS 
Pharmaceutical Committee respondent raised this concern.    

 The majority of dental surgeries, GP practices and community 
pharmacies are privately owned premises operated by independent 
contractors to the NHS. This was noted by a local authority and a 
pharmacy representative.   

 There should be designated smoking areas for those who choose to 
smoke but are unable to leave NHS grounds. This suggestion was 
made by a tobacco company respondent.   

 Guidance and local measures to advise smokers to smoke away from 
hospital entrances would be a preferred option. This suggestion was 
made by an academic group.   
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3.51 As noted above, the majority of those who did support national legislation 
thought that it should apply to all NHS grounds (including offices, dentists and 
GP practices). Twenty eight of these respondents (including 8 health bodies 
or partnerships and 5 local authorities) went on to make a comment.  A small 
number (including an NHS Board, professional body, third sector and a local 
authority respondent) focused on the need for a clear and consistent message 
and approach which reflects the current direction of travel on these issues. In 
particular, it was noted that smoke-free NHS grounds has been policy since 
2006. It was also suggested that smoke-free NHS grounds would be integral 
to achieving the Scottish Government’s aspiration of a smoke-free generation 
by 2034. 

3.52 A number of these respondents also acknowledged the challenges associated 
with ensuring compliance with any legislation. Three health bodies (including 
an NHS Board and a CHCP) referred to the challenges already experienced 
when implementing smoking free grounds in their area. One referenced local 
research with patients and visitors which found that two-thirds of all smokers 
asked stated that they had smoked on NHS grounds or in NHS buildings in 
the last year. They suggested that local arrangements with no enforcement 
powers have had no impact on the numbers smoking on NHS grounds. Two 
respondents referred to work done to improve compliance (particularly at main 
entrances) within the NHS Greater Glasgow and Clyde area. 

3.53 Other points raised about enforcement included that consideration will need to 
be given to the legal position of the ground ‘owner’ and whether, for example, 
hospitals would be fined if smokers were found on their premises. This issue 
was raised by 2 health bodies, one of which was an NHS Board.      

3.54 Some comments focused on the possibility of a transition period for the 
introduction of a ban. One suggestion (made by a third sector respondent), 
was to start with the introduction of a designated perimeter around NHS 
buildings (option c), before a gradual roll-out of totally smoke-free grounds 
could be considered. Another suggestion (by a health body) was that in the 
interim period before any law is introduced, stop smoking counselling should 
be made available to all NHS staff who would like to quit smoking. 

3.55 Other suggestions made by respondents supporting option a included:  

 There should be designated smoking shelters in hospital grounds for 
staff out of uniform, patients and visitors. The individual suggesting had 
personal experience as a medical director of a cancer centre in 
Scotland and highlighted the practical difficulties that would arise from 
trying to enforce such a ban without making any provision for those 
who smoke. A third sector respondent also suggested the 
establishment of designated smoking and (separate) e-cigarette use 
areas; they proposed these should be outwith entrances to buildings, 
and subject to CCTV surveillance. 

 It would be helpful to also include buildings that the NHS leases, 
particularly in city centre locations. This suggestion was made by a 
health body respondent who noted that staff can frequently be seen 
smoking outside NHS occupied but not necessarily owned buildings 
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and that including a smoke-free perimeter around these may be helpful 
in establishing parity between different properties across the NHS 
Scotland estate.  

 Thought should be given to extending any ban to the grounds of other 
bodies or organisations which deliver public services. For example, a 
health body respondent suggested that the same rules should apply to 
any premises used for the management or the delivery of Social Care 
services falling within the remit of Integrated Health and Social Care 
Boards. Other suggestions included all local authority buildings, 
schools, nurseries, and nursing homes.  

3.56 Both of the respondents who preferred option b went on to comment. The 
third sector respondent made a strong statement in support of legislation for 
hospital grounds. The health body respondent was concerned that there could 
be confusion and ambiguity if the legislation were to apply to areas where 
there is no clear delineation of grounds. They noted that where the NHS and 
other agencies share grounds and premises, or where other health 
professionals (such as dental practices) are being sub-contracted to deliver 
services on behalf of the NHS, there could be confusion and ambiguity. They 
were concerned that ambiguity would lead to a greater likelihood of non-
compliance with any legislation. 

3.57 Five of the respondents who preferred option c went on to comment (3 third 
sector or professional body, one health body and one ‘other’ group 
respondent). The issues raised by them were similar to some of those 
highlighted by respondents who preferred a different approach and included: 

 NHS hospital grounds can be extensive and ‘policing’ the legislation 
may prove an additional expense to the NHS. An approach that 
restricts smoking to outwith regulated perimeters could be more 
straightforward to enforce. 

 Imposing legal sanctions on what will often be vulnerable populations, 
who may already feel stigmatised for being addicted to tobacco, may 
not be the most appropriate way forward at this time; defined smoke-
free areas within given perimeters would protect hospital patients, staff 
and visitors from second-hand smoke, and would help establish a 
tobacco-free expectation. 

3.58 Finally at Question 30, 2 respondents who supported the introduction of 
legislation (in other words had answered ‘yes’ at Question 29) and 4 who had 
not answered the question, went on to make a comment only at option d. 
Again, comments covered similar issues to those raised by other 
respondents. One individual simply suggested there should be designated 
smoking areas. Three respondents (one e-cigarette company, one local 
authority and one professional body respondent) suggested that there should 
be local discretion, with Health Boards, NHS Trusts or hospitals able to decide 
on this issue. One third sector respondent noted that they support the 
principle of legislation for smoke-free hospitals but are unable to support the 
current proposals – their specific concerns related to the impact on terminally 
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ill patients and the disparity that would be created between those who would 
or would not be covered by any exemption for hospices. 

3.59 An issue which was of concern to 2 third sector or professional body 
representatives was in relation to enforcement; again the size of some NHS 
facilities was noted and there were concerns that it is not clear who will be 
responsible for enforcing any ban. More specifically, it was noted that the 
Royal College of Nursing have been explicit that nursing staff should not be 
expected to enforce complete smoke-free bans.  One professional body 
respondent suggested that it may be better to legislate that Health Boards can 
make large areas of grounds non-smoking, but have discretion to have limited 
areas, well away from entrances, where smoking might be permitted. 

Question 31:  If you support national legislation, what exemptions, if any, 
should apply (for example, grounds of mental health facilities and/or facilities 
where there are long-stay patients)? 

3.60 Eighty eight respondents answered this question, including 17 health bodies, 
12 third sector stakeholders and 11 local authorities. Of the 88 who 
commented, 11 either did not think legislation was required or had not 
answered as to whether national legislation should be introduced (at Question 
29). These respondents tended to make brief further comments noting their 
opposition to the proposal. 

3.61 Of those who did support legislation, 36 essentially suggested that no 
exemptions should apply. This group consisted of 15 individuals, 9 third sector 
or professional bodies, 8 health bodies, 2 local authorities, one academic 
group and one other public body. A number of those who did not favour any 
exemptions did note the importance of ensuring that effective nicotine 
replacement therapy is available to those, particularly inpatients, affected by 
any ban. 

3.62 Some respondents commented on why they did not consider there should be 
exemptions, including for mental health or long stay facilities. A health body 
respondent noted that that the current exemptions have been in place for 
almost 9 years and that there does now seem to be an appetite to move 
towards smoke-free mental health sites and facilities with long stay patients. 
Another health body respondent pointed out that evidence shows people with 
mental health problems have poorer physical health due to higher smoking 
rates and it is important to address this inequality. 

3.63 Two health body respondents noted that some NHS Boards have already 
implemented smoke-free mental health sites. One academic body reported 
that they are currently involved in implementing comprehensive smoke-free 
policies in mental health trusts in England and that, while at an early stage of 
implementation, the approach appears to be working well. However, one 
health board respondent who did not otherwise support an exemption for 
mental health facilities suggested that any legislation should take account of 
the fact that some patients may not be able at times to understand that they 
cannot smoke. Another health board respondent recommended that if 
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legislation were to be applied to grounds of mental health facilities a longer 
lead-in time should be considered. 

3.64 Others did favour some exemptions, sometimes referring to facilities that are 
effectively someone’s home (and then within their own room) or where 
someone is held without liberty. 

3.65 The following exemptions were suggested: 

 Grounds of mental health facilities. More specifically, for long-stay 
psychiatric patients in locked wards. Four local authority, 2 third sector 
or professional body and 2 health body respondents were amongst 
those suggesting this exemption.  

 Long stay facilities, including care of the elderly facilities. More 
specifically, for long-stay patients where the risk to them in leaving the 
grounds is assessed to be significant.  Four local authority, 2 third 
sector or professional body and 1 health body respondent were 
amongst those suggesting this exemption.  

 End of life units (but only if the use of nicotine replacement products is 
refused). This exemption was suggested by a Community Health and 
Care Partnership.   

 Prisons.  This exemption was suggested by a local authority.   

 After a thorough risk assessment has established that there is a 

greater risk to staff and patients if smoking is not permitted; the 

example given was in facilities managing challenging patients 

(suggested by 3 health body respondents). A local authority 

respondent also suggested that limited exemptions for clinical reasons 

may be appropriate. 

3.66 Other comments included that any exemptions should only apply to patients 
and not to staff or visitors – this was raised by a small number of individual 
respondents.   A small number of others commented on e-cigarettes – one 
professional body and one health body were of the view that these should be 
treated as tobacco products and included in any ban on smoking. However, 
two individual respondents suggested e-cigarettes should not be covered by 
any legislation which makes it an offence to smoke on NHS grounds. One 
local authority respondent suggested that e-cigarettes could perhaps be 
medically prescribed in long-stay and mental health facilities. 

Question 32: If you support national legislation, who should enforce it? 

3.67 Ninety respondents answered this question, although 10 of the comments 
were by those who either opposed legislation or who had not given a view on 
its introduction. Some of these respondents restated their opposition to the 
proposal but others commented on possible arrangements if the legislation 
were to be introduced. 
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3.68 Comments tended to be succinct and focus on identifying the agency or 
agencies that should enforce any legislation. The balance of opinion was as 
follows: 

 10 respondents (3 individuals, 3 third sector stakeholders, 2 local 
authorities, one health body and one pharmacy respondent) referred to 
the arrangements being for smoking in enclosed public spaces, with 
one local authority noting that this would mean the primary 
responsibility should lie with the person in charge of the premises, 
enforced by local authority Environmental Health Officers. 

 7 respondents (4 local authorities and 3 individuals) specifically 
suggested local authorities should be responsible. However, one local 
authority suggested that it is unrealistic to expect Environmental Health 
or Police Scotland to have a significant role in enforcing anti-smoking 
legislation at NHS-owned properties. 

 18 respondents suggested the NHS, as an employer or as the owner or 
manager of the grounds (8 individuals, 4 third sector or professional 
body, one academic group, one health body, one local authority, one 
other public body, one pharmacy and one ‘other’ group respondent). 
Some referenced one or more specific NHS facilities or bodies (such as 
hospitals, NHS Boards). A specific suggestion (made by an individual) 
was that NHS Boards need to designate enforcement staff with 
recourse to the Police. Some respondents also noted that Police 
assistance may be required as ‘back up’. 

 10 respondents nominated Police Scotland (8 individuals, one local 
authority and one professional body respondent). However, one 
individual respondent explicitly stated that Police Scotland should not 
be responsible.  

 31 respondents referred to partnership arrangements which tended to 
reference some combination of the NHS, local authorities and Police 
Scotland. Such suggestions came from 12 health bodies, 10 
individuals, 5 third sector or professional body respondents, 3 local 
authorities and one academic group. 

 3 respondents (2 individuals and one health body respondent) 
suggested the Scottish Government should be responsible. 

3.69 A small number of respondents referred to the resources required to enforce 
such legislation. One health body questioned whether involving NHS staff or 
additional monitoring staff represents the best use of public money when 
healthcare budgets are tight. Two health body respondents suggested that 
extra funding could be provided by the Scottish Government if this legislation 
were passed. A professional body respondent suggested that if local authority 
Environmental Health Officers are involved with enforcement activities the 
cost of such activity should either be met by the Scottish Government or the 
individual NHS authority. 
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Question 33: If you support national legislation, what should the penalty be for 
non-compliance? 

3.70 Eighty two respondents commented at this question, including 7 who either 
opposed legislation or who had not given a view on its introduction. As at 
Question 32, comments tended to be succinct. 

3.71 The considerable majority of those who commented (including most health 
body, local authority and third sector or professional body respondents) either 
suggested an approach which mirrored that already in place for smoking in 
enclosed spaces (as per the Smoking, Health and Social Care (Scotland) Act 
2005) or fines.  

3.72 Twenty seven respondents referred to existing arrangements for smoking in 
enclosed spaces. This group was made up of 8 local authorities, 7 third sector 
or professional body respondents, 5 individuals, 4 health bodies, one 
academic group, one pharmacy and one ‘other’ group respondent. Thirty six 
respondents referred to fines or fixed penalty notices (20 individuals, 10 
health bodies, 3 local authorities, and 3 third sector or professional body 
respondents). If a suggested amount was given, respondents tended to refer 
to £50 fines. However, a small number (3 individuals and 2 health bodies) 
suggested higher fines (for example of £200) or an increasing scale of fines 
for repeat offences. 

3.73 Some of those proposing that fines should be used were amongst those who 
also suggested a range of other options could also be made available, 
including counselling, access to education, or more specifically awareness-
raising courses of the kind used in connection with some motoring offences 
(suggested by a small number of individuals and a health body). There was 
also a small number of respondents (3 individuals and one health body) who 
suggested combining fines with other measures, including custodial 
sentences, community service or the loss of state benefits for repeat 
offenders. Two individual respondents suggested that treatment should be 
withheld and one health body respondent suggested that staff should be 
subject to NHS disciplinary procedures. 

Question 34: If you do not support national legislation, what non-legislative 
measures could be taken to support enforcement of, and compliance with, the 
existing smoke-free grounds policies? 

3.74 A total of 42 respondents answered this question, including 9 who either 
supported the introduction of legislation or who had not given a view on its 
introduction. 

3.75 Comments made by these respondents included that enforcement of non-
legislative smoking policies should be at the discretion of individual health 
boards. However, one third sector stakeholder suggested that NHS Boards 
are currently struggling to implement existing smoke-free grounds policies, 
due to the huge resource commitment required and a lack of clarity about the 
requirements of the policy. One health body suggested that local tobacco 
control partnerships could act as important champions and would have an 
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important role in encouraging the extension of the smoke-free approach to 
other types of outdoor areas.   

3.76 Those who opposed legislation sometimes suggested that the focus should 
be on education and awareness raising with one tobacco industry respondent 
suggesting that programmes (such as the Welsh Assembly’s ‘Fresh Start’ 
campaign or the Scottish Government’s ‘Take Seven Steps’22 campaign) are 
likely to be more effective in changing behaviours than introducing further 
legislation. One academic body suggested that approaches being 
implemented elsewhere should be looked at – they noted the positive impact 
that a mixture of clear signage, in-hospital policy statements, motion-activated 
audible warnings, and clear outdoor smoking locations have had outside the 
Royal Aberdeen Children’s Hospital. 

3.77 Other suggestions made or points raised included: 

 Support for smoking cessation should be adequately resourced and 
prioritised for hospital staff and patients and incorporated into 
discharge planning, with formal referrals to community pharmacies and 
other primary care smoking cessation services to ensure follow up 
treatment. This was suggested by a professional body respondent.   

 Adequate and clearly signposted smoking shelters or designated 
smoking areas should be provided for staff, patients and/or visitors. 
Alternatively, it was suggested that people should be able to smoke 
anywhere in the grounds of the hospital as long as they do not 
inconvenience non-smokers. These suggestions came from one ‘other’ 
group respondent and a small number of individuals.   

 NHS facilities could extend workplace smoking bans to the grounds but 
then enforce the measure using internal disciplinary systems. This was 
suggested by a local authority respondent.   

 Encourage or permit the use of e-cigarettes and/or nicotine inhalers. 
This was suggested by a small number of individual respondents.   

 Policies should be left to individual hospitals to decide. These 
suggestions came from one ‘other’ group respondent and a small 
number of individuals.   

3.78 Finally, one professional body respondent reported that there are particular 
issues of interactions between some medicines used for some mental health 
conditions and nicotine so that the implications of restricting access to 
cigarettes for those taking these medicines need to be considered. 
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 The ‘Take Seven Steps Out’ campaign was run by Tobacco Free Futures (a social enterprise based 
in North West England) and Fresh  was a dedicated regional tobacco control programme in North 
East England. The Scottish Government ran the ‘Take it Right Outside’ campaign. 
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Smoke-free (tobacco) children and family areas 

3.79 The Scottish Government’s current Tobacco Control Strategy includes an 
action for local authorities to extend tobacco-free policies to outdoor areas 
within their jurisdiction, with a focus on areas likely to be frequented by 
children. The Strategy calls on local authorities to work with the NHS and 
other local partners to include policies for smoke-free areas within local 
Tobacco Control Plans. 

3.80 The consultation paper notes that, while there are no plans for legislation, the 
Scottish Government remains committed to increasing the number of outdoor 
areas which are free from tobacco use. Three questions invited views on the 
best way to achieve smoke-free children and family areas. 

Question 35: Do you think more action needs to be taken to make children’s 
outdoor areas tobacco free? 

3.81 A total of 139 respondents answered this question and a breakdown by 
respondent type is set out in Table 21. 

 

Table 21:  Question 35 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry 1 1 9 11 

General Retail or Pharmacy  2 - 7 9 

Health Body or Partnership 17 - 2 19 

Local Authority 14 2 - 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 20 - 5 25 

Other  2 2 2 6 

Groups (Total) (60) (6) (28) (94) 

Individual 46 27 5 78 

TOTAL 106 33 33 172 

Percentage  62% 19% 19% 100% 

Percentage of those responding 76% 24% - 100% 

3.82 The majority who answered this question (76%) did think more action needs 
to be taken. Most of those who did not favour further action were individuals, 
although 2 local authority respondents were also amongst those opposing 
further action. 
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Question 36: If you answered ‘yes’ to Question 35, what action do you think is 
required: 

a. Further voluntary measures at a local level to increase the number of 
smoke-free areas; 

b. Introducing national legislation that defines smoke-free areas across 
Scotland; 

c. That the Scottish Government ensures sufficient local powers to 
allow decisions at a local level as to what grounds should be smoke-
free; 

d. Other actions? 

3.83 As at Question 30, four options were presented; no guidance was given as to 
whether these were intended to be mutually exclusive answers (and hence 
only one option should be selected), or whether more than one option could 
be selected. Analysis of comments made at option d suggests that a number 
of respondents did not regard the options to be mutually exclusive. Given this, 
the breakdown of responses by respondent type in Table 22 includes multiple 
options where these were selected. A total of 112 respondents answered this 
question.  

 

Table 22:  Question 36 - Response by Respondent Type 

Respondent Type a b c d N/A Base  

Academic Group 1 1 2 2 1 4 

E-cigarette Industry or Tobacco 
Industry 

1 - - 4 7 11 

General Retail or Pharmacy  1 - - 1 8 9 

Health Body or Partnership 3 7 12 8 1 19 

Local Authority - 6 9 3 2 16 

Other Public Body  - - 1 - 3 4 

Third Sector or Professional Body 6 5 13 9 7 25 

Other  - 1 1 1 4 6 

Groups (Total) (12) (20) (38) (28) (33) (94) 

Individual 16 24 15 17 27 78 

TOTAL 28 44 53 45 60 172 

Percentage  16% 26% 31% 26% 35% 100% 

Percentage of those responding 25% 39% 47% 40% - 100% 

3.84 The most frequently selected option was option c with 47% of all those who 
answered this question agreeing that there should be sufficient local powers 
to allow decisions at a local level. Similar proportions (39% and 40% 
respectively) agreed with options b (national legislation) or d (other actions). 
The fewest number of respondents agreed with option a (further voluntary 
measures). 
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3.85 Of the 112 respondents who answered this question, 67 selected only one 
option: 

 Option a = 10 respondents (9 individuals and one third sector 
stakeholder respondent). 

 Option b = 25 respondents (13 individuals, 5 health bodies, 4 local 
authorities, 2 third sector stakeholders and one ‘other’ group 
respondent). 

 Option c = 21 respondents (7 individuals, 6 local authorities, 4 health 
bodies, 3 third sector stakeholders and one ‘other’ group respondent). 

 Option d = 11 respondents (7 individuals, 3 e-cigarette or tobacco 
industry respondents and one third sector stakeholder). 

3.86 Some of those who selected option d (either singly or in combination with 
other options) identified other actions which they thought were required. 
Others made broader comments or comments that related to one or more of 
the other three options offered. These included how the various options 
suggested within the consultation could or should relate to each other. For 
example: 

 One health body respondent suggested a combination of options a, c 
and d; their proposal was for local partnerships and organisations to 
take forward national polices and guidelines but to be able to develop 
their own responses as to how national recommendations would work 
in practice. More specifically, they suggested that extending smoke-
free grounds beyond hospital grounds (as at Questions 29-34 above) 
should only happen where there is community involvement and 
agreement. 

 Another proposal (suggested by 2 professional body respondents) was 
for staged implementation. One variation was voluntary action pending 
devolution of local enforcement powers followed by national legislation 
if concern persists. The alternative was to enable relevant local action 
while national legislation on expected standards is put in place. 

 A pharmacy respondent took a slightly different perspective in 
suggesting that in the first instance further voluntary measures should 
be sought but that any new legislation should be drafted in such a way 
as to allow for the extension of present smoke-free legislation to cover 
children’s outdoor areas should the voluntary approach prove 
ineffective.  

3.87 However, others made a clear statement in support of one of the options. In 
particular, a small number of respondents (including an academic group 
respondent) were clear that national policies are needed and suggested that 
voluntary or partial restrictions are likely to be unsuccessful. Others pointed to 
the need for a consistent approach to be taken across the country. However, 
one health body pointed to the complexity of developing an approach which 
would take account of significant local variations and suggested that local 
powers, potentially guided by local tobacco control plans, may be easier to 
deliver. 
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3.88 Similarly, some respondents (tending to be those who had selected both 
options c and d) favoured local authorities having sufficient powers to 
designate areas as smoke-free. A third sector stakeholder favouring this 
approach highlighted that a similar approach has worked well with regard to 
playgrounds in Wales. 

3.89 A small number of respondents (2 third sector or professional body and one 
‘other’ group respondent) suggested that the approach taken should include a 
duty for local authorities to plan and implement designated smoke-free areas 
according to local needs, with 2 third sector stakeholders suggesting this 
approach would allow for community buy-in.  Similarly, one academic group 
recommended the development of local policies based on a community 
empowerment approach; local communities should be consulted about and 
participate in the development of policies appropriate to local circumstances. 
However, the respondent making this suggestion highlighted a possible risk 
that this approach may increase inequalities, with more affluent communities 
possibly more likely to respond. They pointed to the need for a mechanism 
which would ensure that the development and coverage of such policies 
reduces rather than increases inequalities. 

3.90 A small number (including 2 health bodies and a professional body 
respondent) went on to suggest that the powers given to local authorities 
should be supported by a national framework or guidelines.  This included a 
suggestion that the local authority must have due regard to these when 
making decisions. 

3.91 Some comments focused on the development and implementation of any 
measures, with points raised including:  

 The legislation should allow for a similar approach to enforcement as 
for NHS grounds. This was suggested by a health body.   

 Where there is a cost implication for large smoke-free parks then 
financial assistance may be required to ensure progress is made. This 
was suggested by an individual.   

 Signs, fencing and advertising should be used. This was suggested by 
an individual respondent.   

 A fixed penalty approach (presumed to apply to those breaking any 
restrictions) could be put in place. This was suggested by an individual.   

3.92 However, some comments did raise concerns or notes of caution. For 
example, one health body suggested that the ban on smoking in enclosed 
public places is effective in improving public health because it can be 
enforced and that other policies may look attractive but are not necessarily an 
effective response to behaviour driven by addiction. 

3.93 Those who had selected option d or effectively made a comment only, 
included a small number who were opposed to the overall premise and 
approach. In particular, it was suggested that there is no evidence that 
outdoor exposure to tobacco smoke where people can move freely about is 
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sufficient to cause any substantial health damage, given the very considerable 
and rapid dilution of any contamination in the atmosphere. 

3.94 Suggested ‘Other’ actions put forward (including by those who had selected 
one or more of options a-c as well as the 22 respondents who had not) 
included:  

 Introducing a blanket ban on smoking in all public areas. This was 
suggested by a small number of individuals.  

 The introduction of a national list of defined spaces was suggested by a 
third sector respondent.  

 Supplementing national legislation by licensing, with a condition of the 
licensing being smoke-free for both permanent and temporary sites, for 
example ice rinks at festive events and funfairs. This was suggested by 
a professional body respondent. 

 Regulations which require all ticketed venues to be completely smoke-
free was suggested by a third sector respondent. 

 An education programme, possibly at the antenatal stage, which 
informs parents about the effects of second-hand smoke. This was 
suggested by a health body respondent. 

Question 37: If you think action is required to make children’s outdoor areas 
tobacco-free, what outdoor areas should that apply to? 

3.95 A total of 106 respondents made a comment, including 6 who had answered 
‘no’ and 4 who had not answered Question 35. 

3.96 Many of the further comments listed examples of the types of area to which 
restrictions should apply and appeared to suggest that respondents divided 
broadly into one of two groups: those who suggested that restrictions should 
apply to areas that are specifically designated as being for children; and those 
who suggested that the restrictions should apply more widely to include areas 
where children are likely to be. There was no clear pattern as to which type of 
respondent favoured which position, although local authority respondents 
appeared more likely to suggest the child-specific area approach, while health 
bodies were more likely to favour a more extensive approach. 

3.97 The types of child-specific outdoor areas identified included children’s public 
play parks, the grounds of schools and nurseries and outdoor areas for 
children provided by businesses such as pubs, restaurants, camp sites or 
caravan parks. 

3.98 Suggestions for areas where children are likely or can be expected to be 
included all ticketed venues, adventure and theme parks, all areas within 
public park areas, sports grounds, skate parks, outside areas attached to 
pubs, restaurants or hotels and beach areas which are promoted as for 
families. One health body suggested that sites which are family or school trip 
destinations, including tourist attractions that receive funding from the Scottish 
Government, should be encouraged to make these smoke-free environments. 
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It was also suggested that restrictions need to be applicable to both 
permanent and temporary sites to ensure, for example, that venues which are 
normally used for other purposes but which stage a live music event are 
included. 

3.99 A small group of respondents (which again was mixed in its respondent type 
profile) pointed to the need for local decision-making processes and/or for 
local authorities to have the powers to enable them to fulfil their duty to protect 
children from second-hand smoke. However, one third sector stakeholder 
suggested that local authorities should be consulted to ensure a definition is 
reached which accommodates their expectations and the practicalities of 
enforcement. One local authority pointed to the need for any national 
legislation to define smoke-free areas carefully and another that local 
authorities should have the power, but not a duty, to designate smoke-free 
areas. 

3.100 Issues raised by those who opposed further action being taken or did not 
answer Question 35 included that such a restriction would not significantly 
reduce children’s exposure to second-hand smoke and that the available 
evidence does not support the view that second-hand smoke poses a health 
risk in outdoor areas. It was also suggested that there is no reliable evidence 
to suggest that outdoor smoking bans have any effect on modelling 
behaviours or on smoking initiation. One academic group respondent noted 
the benefits of making homes and cars smoke-free and suggested that 
smoking outdoors is actually a way of reducing the potential harm of second-
hand smoke to non-smokers indoors.   
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4 TOBACCO CONTROL AND ELECTRONIC CIGARETTES 

4.1 The third section of the consultation paper looked at policies which would 
apply to both tobacco and electronic cigarettes. It posed questions on two 
specific issues: a new age verification policy for the sale of electronic 
cigarettes and tobacco; and sales by under 18 year olds of tobacco and e-
cigarettes. 

Age verification policy ‘Challenge 25’ for the sale of tobacco and e-cigarettes 

4.2 In 2011 a mandatory age-verification policy was introduced for all premises 
selling alcohol. The schemes which apply this policy are commonly referred to 
as ‘Challenge 25’ or ‘Think 25’ and require the person selling alcohol to ask 
for photographic proof-of-age identification if the customer buying alcohol 
appears to be under the age of 25. Many retailers already voluntarily apply the 
same or a similar approach to tobacco sales. 

4.3 The consultation paper proposes that there will be a requirement for retailers 
to challenge the age of any customer who appears to be under the age of 25. 
It is suggested that the penalty for the offence should be in line with that for 
selling tobacco or an e-cigarette to a person under the age of 18. This would 
mean that the offence would be liable on summary conviction to a fine not 
exceeding level 4 on the standard scale. 

Question 38:  Do you agree that retailers selling e-cigarettes, refills and 
tobacco should be required by law to challenge the age of anyone they believe 
to be under the age of 25? 

4.4 A total of 153 respondents answered this question and a breakdown by 
respondent type is set out in Table 23. 

4.5 The majority of those answering the question (75%) agreed with the 
introduction of the Challenge 25 approach e-cigarette and tobacco sales. A 
large majority of group respondents supported the proposal (88% of those 
who answered this question), including the majority of academic groups, 
health bodies, local authorities, other public bodies, third sector or 
professional body respondents. The majority of e-cigarette or tobacco industry 
respondents also agreed: the 6 respondents agreeing were 5 e-cigarette 
companies and one tobacco company; 2 tobacco companies disagreed.  
General retail or pharmacy respondents were evenly divided on the issue.      

4.6 Although the consultation did not specifically invite comments at this question, 

22 respondents did make a comment. Thirteen of them had agreed with the 

proposal, 5 had disagreed and 4 had not answered Question 38.  
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Table 23:  Question 38 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 6 2 3 11 

General Retail or Pharmacy  4 4 1 9 

Health Body or Partnership 18 - 1 19 

Local Authority 15 1 - 16 

Other Public Body  2 - 2 4 

Third Sector or Professional Body 19 1 5 25 

Other  3 2 1 6 

Groups (Total) (71) (10) (13) (94) 

Individual 43 29 6 78 

TOTAL 114 39 19 172 

Percentage  66% 23% 11% 100% 

Percentage of those responding 75% 25% - 100% 

4.7 Comments by those who agreed with the proposal included that the approach 
seemed sensible, is already common practice and well understood because 
of its application to alcohol sales. Two local authority and one third sector 
respondent noted that the approach was designed, developed and promoted 
by the trade. 

4.8 Three third sector or professional body respondents noted that it is still the 
case that underage smokers can sometimes purchase tobacco products. 
They suggested that a legal requirement to challenge anyone believed to be 
under 25 should help clarify the situation around such transactions and will 
benefit responsible retailers. They went on to suggest that the guidance 
around test purchasing could be simplified. 

4.9 One general retail representative suggested that any new legal requirement 
should allow retailers to demonstrate due diligence in taking all reasonable 
steps to prevent under-age purchases. A local authority respondent who 
disagreed with the proposal also suggested recognition of due diligence, but 
went on to suggest that this meant it should be voluntary. 

4.10 Others who disagreed with the proposal also favoured a voluntary approach. 
One tobacco industry and one general retailer respondent suggested that the 
Scottish Government should continue to encourage retailers to apply 
Challenge 25 voluntarily but that legislation would be inappropriate. Another 
tobacco industry respondent noted their support for the ‘No ID, No Sale’ 
retailer awareness campaign and the ‘CitizenCard’ proof-of-age scheme. 
They called on the Scottish Government to give greater support to existing 
proof-of-age schemes. 
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4.11 Finally, one third sector stakeholder suggested that the sale of licensed 
medicine products including e-cigarettes should be supplied under the 
supervision of a registered pharmacist and that the pharmacist selling the 
product should be able to use their professional judgement when deciding if it 
is appropriate to sell a licensed nicotine replacement product, irrespective of 
the age of the person23.  

Question 39:  Do you agree that the penalties should be the same as those 
which are already in place for selling tobacco to someone under the age of 18? 

4.12 A total of 143 respondents answered this question and a breakdown by 
respondent type is set out in Table 24 below. 

 

Table 24:  Question 39 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 3 1 - 4 

E-cigarette Industry or Tobacco Industry 4 2 5 11 

General Retail or Pharmacy  4 4 1 9 

Health Body or Partnership 18 - 1 19 

Local Authority 15 - 1 16 

Other Public Body  1 - 3 4 

Third Sector or Professional Body 17 2 6 25 

Other  3 2 1 6 

Groups (Total) (65) (11) (18) (94) 

Individual 43 24 11 78 

TOTAL 108 35 29 172 

Percentage  63% 20% 17% 100% 

Percentage of those responding 76% 24% - 100% 

4.13 The majority of those answering the question (76%) agreed that penalties 
should be the same as for those selling tobacco to someone aged under 18. 
The majority of academic group, e-cigarette and tobacco industry, health 
body, local authority, other public body, third sector stakeholder and individual 
respondents agreed with the proposal. General retail or pharmacy 
representatives were again evenly divided on this issue, with those who 
agreed at Question 38 agreeing here, and those who had disagreed 
continuing to disagree.  

  

                                                 
23

 These policy proposals would not apply to e-cigarettes which are licenced as medicines by the 
MHRA. 



 

67 
 

Unauthorised sales by under 18 year olds for tobacco and e-cigarettes 

4.14 The consultation paper notes that concerns have been raised that a young 
person under the age of 18 may be less able to refuse a sale to a young 
customer seeking to purchase tobacco or an e-cigarette. It is proposed such 
sales by a person under the age of 18 should be authorised by an adult over 
the age of 18. This would bring a level of consistency between sales of 
tobacco and e-cigarettes and the sale of alcohol.  

4.15 The requirement for a sale to be authorised could require the adult who 
authorises the sale to be present so they can also challenge a customer who 
appears underage. Alternatively, the adult can authorise the young person to 
make sales without an adult present. The adult who authorises any sales 
would be liable for the offence if the young person is found to have sold 
tobacco or an e-cigarette to an under 18 year old. It is envisaged that the 
offence would apply to the person who has registered their business to sell 
tobacco or e-cigarettes, or to a person over 18 that has authorised the young 
person under the age of 18 to make the sale. Such an offence may be liable 
on summary conviction to a fine not exceeding level 4 on the standard scale; 
this is in line with the offence of selling tobacco products to someone under 
age 18. 

Question 40:  Do you agree that young people under the age of 18 should be 
prohibited from selling tobacco and non-medicinal e-cigarettes and refills 
unless authorised by an adult? 

4.16 A total of 157 respondents answered this question and a breakdown of 
responses by respondent type is set out in Table 25. 

 

Table 25:  Question 40 - Response by Respondent Type 

Respondent Type Yes No N/A Total 

Academic Group 4 - - 4 

E-cigarette Industry or Tobacco Industry 7 2 2 11 

General Retail or Pharmacy  7 1 1 9 

Health Body or Partnership 18 - 1 19 

Local Authority 16 - - 16 

Other Public Body  3 - 1 4 

Third Sector or Professional Body 17 2 6 25 

Other  4 1 1 6 

Groups (Total) (76) (6) (12) (94) 

Individual 60 15 3 78 

TOTAL 136 21 15 172 

Percentage  79% 12% 9% 100% 

Percentage of those responding 87% 13% - 100% 
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4.17 A large majority of those answering the question (87%) agreed that young 
people under the age of 18 should be prohibited from selling tobacco and 
non-medicinal e-cigarettes/refills unless authorised by an adult. This clear 
majority agreeing applied across all respondent groups. 

Question 41:  Who should be able to authorise an under 18 year old to make 
the sale, for example, the person who has registered the premises, manager or 
another adult working in the store? 

4.18 One hundred and thirty-eight respondents answered Question 41. Of these, 
125 had answered ‘yes’ at Question 40, 12 had answered ‘no’ and one 
respondent had not answered the question. 

4.19 Of the 138 who commented, 18 respondents suggested that under 18s should 
not be able to sell these products and hence no-one should be able to 
authorise the sale (8 individuals, 6 health bodies, 2 third sector stakeholders, 
one local authority and one pharmacy or retailer respondent).   

4.20 Other comments, some of which listed a range of people and some of which 
were not particularly detailed or specific, may be summarised as follows:  

 Around 40 respondents suggested an adult in some form of 
supervisory role, or more specifically a manager or shift supervisor.  

 Around 30 respondents suggested an adult, sometimes noting that it 
should be an adult employee. 

 Around 15 respondents suggested the person who has registered the 
premises. 

 Around 10 respondents agreed with the range of people suggested 
within the question. 

 Around 10 respondents suggested the arrangements should mirror 
those for tobacco24 and/or alcohol. 

 Around 5 respondents suggested an appropriately trained adult. 

Question 42: Do you agree with the anticipated offence, in regard to: 

a. the penalty 

b. the enforcement arrangements 

4.21 A total of 94 respondents answered this question and a breakdown is set out 
in Table 26.  

  

                                                 
24

 It is currently legal for a person aged under 18 to sell tobacco products. This policy proposal would 
introduce legislation for the sale of both e-cigarettes and tobacco by persons aged under 18. 
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Table 26:  Question 42 - Response by Respondent Type 

Respondent Type a b N/A Total 

Academic Group 4 4 - 4 

E-cigarette Industry or Tobacco Industry 6 6 5 11 

General Retail or Pharmacy  4 4 5 9 

Health Body or Partnership 17 17 2 19 

Local Authority 15 15 1 16 

Other Public Body  1 1 3 4 

Third Sector or Professional Body 12 12 13 25 

Other  2 2 4 6 

Groups (Total) (61) (61) (33) (94) 

Individual 29 31 45 78 

TOTAL 90 92 78 172 

Percentage  52% 53% 45% 100% 

Percentage of those responding 96% 98% - 100% 

4.22 Amongst those who answered the question there was a very high level of 
support for the proposed arrangements25, with 96% supporting the proposed 
penalty and 98% the proposed enforcement arrangements. Of the 94 
respondents who answered the question, 88 respondents, including all group 
respondents, agreed with both options. Of the remaining 6 individuals, 2 
agreed with the penalty only and 4 agreed with the enforcement 
arrangements only. 

4.23 A small number of respondents made a further comment. These included that: 

 In addition to the Challenge 25 policy, tobacco control policy should 
consider positive licensing for tobacco products. 

 Tobacco penalties and enforcement arrangements should be dealt with 
by separate regulations to any for e-cigarettes. 

 The offence should apply to both the adult selling the product and the 
customer under 18 who has purchased the product. 

 It would be appropriate for Trading Standards to be allocated the 
enforcement of these provisions, although any enhanced enforcement 
would require to be resourced. 

 Trading Standards should provide appropriate training and support to 
retailers before such an offence is introduced. 

 

                                                 
25

 The question did not offer an option for disagreement. The ‘Not answered’ figures may, therefore, 
combine both respondents who did not wish to answer the question and those who did not agree with 
either of the options listed. 
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5 EQUALITIES, BUSINESS AND REGULATORY 
CONSIDERATIONS  

5.1 The final section of the consultation paper addressed the potential Equality 
Impacts and Business and Regulatory Impacts of the policy proposals which 
had been discussed and sought respondents’ views and relevant information. 

Equalities Considerations 

5.2 The consultation paper notes the Scottish Government’s commitment to 
promoting equality and to ensuring that the impacts of policy on people with a 
protected characteristic (as defined by the Equality Act 2010) are identified. 
The protected characteristics are: age; disability; gender reassignment; race; 
religion or belief; sex; pregnancy and maternity; and sexual orientation. These 
equality considerations do not relate to wider socio-economic inequalities. The 
consultation provided an opportunity for the Scottish Government to obtain the 
views of interested parties and members of the public on possible equality 
impacts which will assist in their development of the Equality Impact 
Assessment for the new policies which are decided on following the 
consultation. 

Question 43:  What issues or opportunities do the proposed changes raise for 
people with protected characteristics (age; disability; gender reassignment; 
race; religion or belief; sex; pregnancy and maternity; and sexual orientation)? 

5.3 A total of 92 respondents commented at this question (42 individuals, 18 
health bodies, 12 third sector or professional bodies, 11 local authorities, 2 
academic groups, 2 e-cigarette companies, 2 general retail representatives, 2 
‘other’ group respondents and one other public body). 

5.4 A number of respondents stated simply that the proposed changes raised no 
issues or opportunities (19 individuals, 5 local authorities, 4 health bodies, 2 
general retailer respondents, one e-cigarette respondent, one third sector 
respondent and one other public body). 

5.5 Other comments either suggested that all would benefit from the proposed 
changes or that they would particularly benefit those who smoke or use e-
cigarettes. A small number of respondents noted that any policy changes 
should be applied to everyone or consistently across all groups (although it 
was not always clear if respondents were referring to all groups in society or 
all of the protected characteristics groups).   

5.6 In terms of more specific or detailed comments, many, although not all, 
comments appeared to refer to tobacco smoking rather than e-cigarette use.  
Many also appeared to refer to the issue of smoking on NHS grounds. Some 
specifically referred to the protected characteristics. Others tended to focus on 
wider inequality issues associated with poverty and social exclusion.   
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5.7 Comments included that groups of people with protected characteristics may 
be differentially affected because of higher smoking rates than across the 
general population.  These were identified as: 

 LGBTI people and members of other gender and sexual minorities. 

 People with mental health problems. 

5.8 Suggestions as to other groups of people who would or could be adversely 
affected included: 

 Older people, and particularly those whose mobility is impaired. 

 Those with a disability. 

 Smokers staying in hospital, and those staying in psychiatric 
establishments in particular. 

5.9 Although not always specified within their answer at Question 43, the principal 
concern appeared to be that people would either be unable to smoke (or 
vape), or would have difficulties in accessing or reaching areas in which they 
were able to smoke (or vape). Others who suggested that any impacts would 
be likely to be positive, thought that access issues would need to be 
considered or that age and disability may require special dispensation with 
regard to proposals relating to smoking in NHS grounds and in care homes. 

5.10 Other groups which were identified as possibly being affected by specific 
proposals were:  

 The Roma and traveller communities in the event of a ban on smoking 
in vehicles when children are present. 

 Someone who is transgender and is asked to produce ID if a retailer is 
required to check proof of age. The suggestion was that distress might 
be caused as birth sex may be included on the ID 

5.11 Those within protected characteristics groups identified as requiring further 
protections included those at risk due to age or pregnancy or maternity. In 
particular it was suggested that research indicates that in utero exposure to 
nicotine may have adverse effects upon foetal development and that any 
regulation should reflect this. A specific suggestion was that pregnant women 
should be protected by any ban on smoking in cars, or, that to protect other 
vulnerable groups (such as pregnant women or those who are disabled), it 
may be more feasible to introduce legislation to cover all cars rather than 
simply cars with children. 

5.12 Finally, concerns were expressed about the recent move towards television 
advertising of e-cigarettes26 and the sexualising of both the brand and 
product. It was suggested that the product could be marketed subversively at 
the expense of the protected rights related to gender.  

                                                 
26

 When it is implemented by Member States in May 2016, the EU Tobacco Products Directive (TPD) 
will ban any advertising with a cross-border effect. This includes television advertising.   
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5.13 As noted earlier, some respondents highlighted that those in some equalities 
groups tend to be more likely to smoke and hence the proposed measures 
would offer the opportunity to reduce health inequalities between them and 
the wider population. It was highlighted that tobacco use in Scotland is 
strongly patterned by socio-economic circumstances and that those who are 
unemployed and seeking work, unable to work due to short term illness and 
the permanently sick have higher smoking rates than the wider population. 

5.14 Given the association between higher smoking rates and specific 
demographic subgroups, the need to consider whether new regulations may 
unintentionally stigmatise or otherwise constrain already vulnerable groups 
was highlighted. A group which was suggested as requiring particular 
consideration was mothers, and particularly lone mothers, who are smokers 
and may have limited alternatives to smoking in front of their children. It was 
also suggested that care needs to be taken to ensure the proposals do not 
unfairly penalise anyone lacking the capacity to understand the regulations.  

5.15 More generally, one individual respondent suggested that any measures 
which restrict e-cigarette use (such as an indoor vaping ban) would have a 
disproportionate and potentially harmful effect on those who are vulnerable 
since they most need to be able to switch from combustible tobacco to less 
harmful forms of nicotine.  

Question 44:  If the proposed measures are likely to have a substantial 
negative implication for equality, how might this be minimised or avoided? 

5.16 Fifty three respondents provided comments, many of which were brief. 

5.17 Suggestions as to how any negative impacts could be minimised included: 

 Phased introduction of legislation as public support is built. For 
example, one health body respondent suggested the smoke-free cars 
legislation should focus on the protection of children in the first 
instance, with additional media communications to strengthen support 
for protecting others. 

 Avoiding criminalising children and their parents by applying any 
penalties for underage sales of e-cigarettes to vendors only. 

 Ensuring that any changes are widely publicised, including through the 
mass media, so that those who wish to continue to use tobacco have 
sufficient time and knowledge to access alternative nicotine products to 
help them manage their cravings.  

 Improving support for those who wish to quit among groups with high 
rates of smoking, such as those with serious mental illness, LGBT 
people, pregnant teenagers and ethnic groups with high rates of 
smoking. 

 Ensuring that appropriate health education and information are 
available in a range of formats, including formats appropriate to 
protected characteristics groups. 
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 Considering how physical accessibility issues, such as those 
associated with restricting smoking in NHS grounds, could be 
minimised. 

5.18 Finally, a small number of respondents suggested that consideration should 
be given to the rights of those who smoke or vape.  

Question 45:  Do you have any other comments on, or suggestions relevant to, 
the proposals in regard to equality considerations? 

5.19 The final equalities question asked for further contributions on this topic. A 
total of 28 respondents commented, sometimes re-stating points made at 
earlier questions. 

5.20 Additional points raised included:  

 To maximise fairness and minimise the exacerbation of inequalities, 
the smoke-free legislation exemptions for mental health settings should 
be removed. 

 Any enhanced work to target and support smoking cessation in 
deprived areas should be encouraged. 

 There is a particular need to be sensitive to the risks of stigmatising or 
potentially ‘blaming’ smokers from lower socio-economic groups, for 
example, through inappropriate media or health care messages. 

 Restrictions relating to e-cigarettes could adversely affect the ability of 
smokers to use those products as a means to reduce their tobacco 
consumption or quit smoking. 

 Sufferers of Multiple Chemical Sensitivity do not fall within the 
protected characteristic groups but can suffer severely from exposure 
to man-made chemicals. E-cigarettes may not generate the readily 
recognisable smell that allows sufferers to avoid areas where someone 
is smoking tobacco products. 

Business and Regulatory Considerations 

5.21 The consultation paper notes the Scottish Government’s commitment to five 
principles of better regulation: proportionality, accountability, consistency, 
transparency and targeting. A partial Business and Regulatory Impact 
Assessment (BRIA) was appended to the consultation paper and respondents 
were invited to give their views on business and regulatory impacts at 
Questions 46 to 49. 
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Question 46: What is your assessment of the likely financial implications, or 
other impacts (if any), of the introduction of each of these proposals on you or 
your organisation? 

5.22 A total of 96 respondents commented at Question 46. This included 23 
respondents who indicated that the proposals would have no impact on them 
or their organisation. The remaining 73 who made more extensive comment 
at this question were 25 individuals, 15 health bodies, 13 local authorities, 7 e-
cigarette or tobacco industry representatives, 6 pharmacies and retailers, 5 
third sector stakeholders and 2 ‘other’ group respondents.  

5.23 Most of those making extended comment at Question 46 identified impacts 
associated with specific proposals.  Some provided quantification in relation to 
the financial scale or cost of current activity, such as current e-cigarette sales 
and current enforcement/support costs.  However, comments at Question 46 
tended to focus on the general nature or potential severity of impacts, and did 
not provide quantification of likely financial or other impacts associated with 
proposals. 

5.24 The impacts associated with specific proposals are highlighted in turn below. 

 Respondents generally anticipated relatively limited impacts associated 
with the proposal on age restriction for e-cigarettes: 

o A small number of e-cigarette industry representatives 
suggested that the financial impact of the proposal would be 
minimal for those businesses which currently operate voluntary 
age-restriction policies, but could lead to reduced revenue for 
some e-cigarette manufacturers, distributors and retailers. 

o A small number (including general retail, health body and local 
authority representatives) suggested that the impact of 
proposals on retailers is likely to depend to a large extent on 
whether they already sell age-restricted products. This included 
a suggestion that tobacco and e-cigarette sales are likely to be a 
relatively small element of revenues for most retailers and, as a 
result, they would be likely to experience a minimal impact if the 
proposal were implemented.  

 The proxy purchase of e-cigarettes was also seen by some e-cigarette 
industry respondents as unlikely to have significant impacts as these 
products are specifically targeted at adults and of minimal appeal to 
under 18s.  

 Restricting the domestic advertising of e-cigarettes was seen as having 
the greatest potential business impact of the e-cigarette policy 
proposals. The following issues were raised in this context, primarily by 
e-cigarette industry representatives: 

o Any ban on domestic advertising would limit the ability of e-
cigarette manufacturers, distributors and retailers to grow 
awareness of their products. There would be an associated 
impact on market share and potential significant impact on 
revenues. This could be particularly significant for independent 
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e-cigarette manufacturers who do not have the established 
market channels of tobacco companies. It was also suggested 
that a restriction on advertising and marketing activities could 
create barriers for new businesses wishing to enter the market, 
and dissuade investment in product development and 
innovation. 

o Restrictions on domestic advertising which discouraged new 
businesses from entering the market could potentially increase 
the cost of products by reducing market competition. 

o Differences in advertising regulations across the UK could lead 
to uncertainty for manufacturers, distributors and retailers. This 
could be a particular issue for online retailers who would need to 
comply with different regulations, and could increase packing 
costs if the appearance of products had to differ depending on 
where they are to be sold. 

 The requirement to register to sell e-cigarettes was identified as having 
potentially significant business implications for some businesses, and 
associated impacts for manufacturers and distributors. Issues raised 
included: 

o As was highlighted in relation to age restriction for e-cigarette 
sales, the impact on retailers is likely to depend to a large extent 
on whether they already sell other age-restricted products. This 
was raised by a small number of general retail and health body 
representatives, and included a suggestion that tobacco and e-
cigarette sales are likely to be a relatively small element of 
revenues for most retailers so the proposals would have a 
minimal impact on them.  

o The requirement to register could have significant financial 
implications for manufacturers and distributors, particularly if it 
dissuaded some retailers from stocking e-cigarettes and liquids 
(e-cigarette industry respondents).27 

o Larger retailers could experience significant financial impacts if a 
large number of their outlets would need to be registered (a 
pharmacy respondent). 

 Respondents answering Question 46 did not identify any business or 
regulatory impacts associated with the proposals on smoking in cars in 
the presence of persons aged under 18. 

 The introduction of national legislation for smoke-free NHS grounds 
was identified by a number of health body respondents as having 
significant business implications for NHS and partner organisations. 
Issues they raised included:  

o The financial implications for the NHS could be considerable, 
including costs associated with signage, training and publicity. It 

                                                 
27

 Registration on the Scottish Tobacco Retailers Register is free. 
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was noted that a national publicity campaign could help to 
minimise the impact on individual parts of the NHS. 

o Some respondents suggested that enforcement may have the 
most significant cost implications for NHS organisations. 

o The proposals are likely to have financial implications for partner 
organisations such as local authority trading standards and 
environmental health services. 

 The children and families smoke-free outdoor areas proposal was 
referenced by one local authority respondent in relation to financial and 
workload implications for enforcement agencies. 

 Age verification for tobacco and e-cigarette sales was seen as unlikely 
to have a significant impact on most reputable e-cigarette 
manufacturers, distributors and retailers as they would already operate 
age-restriction policies. It was noted by an e-cigarette industry 
representative that legislation could have the effect of ‘levelling the 
playing field’ by ensuring all manufacturers work to the same rules, but 
this was seen as a minimal impact. 

 Respondents answering Question 46 did not identify any business or 
regulatory impacts associated with the unauthorised sale of tobacco 
and e-cigarettes by person aged under 18 proposal. 

5.25 Respondents also identified a range of financial and other impacts that were 
not associated specifically with any one of the proposals outlined above. 
These included: 

 A number of local authority, health body and professional body 
respondents suggested that proposals are likely to have financial and 
workload implications for a range of organisations including trading 
standards, environmental health and licensing and enforcement 
services. This was highlighted most commonly in relation to age 
restriction on e-cigarette sales, smoke-free NHS grounds and smoke-
free children and families outdoor areas. It was suggested that this 
would be likely to require additional funding from the Scottish 
Government. 

 Some of these local authority, health body and professional body 
respondents also highlighted the need for effective communication and 
publicity about all proposals, alongside a suggestion that the Scottish 
Government take on responsibility for major promotional campaigns. 

 A small number of e-cigarette industry respondents suggested that any 
action on their use in enclosed public places is likely to lead to a 
reduction in e-cigarette use, and therefore lead to more people 
smoking tobacco. This would have significant associated financial 
impacts for e-cigarette manufacturers, distributors and retailers.  

 A small number of e-cigarette industry representatives suggested that 
proposed restrictions on domestic advertising, registration 
requirements for retailers, and restrictions on the use of e-cigarettes in 
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enclosed public places could lead to a reduction in the quality and 
diversity of the e-cigarette market. 

 One ‘other’ group respondent suggested that proposals to restrict 
access to and use of e-cigarettes and tobacco could have a significant 
impact on the leisure and entertainment sectors. 

 A number of health body, professional body and individual respondents 
made specific reference to anticipated benefits for public health, 
including a suggestion that any financial or other implications would be 
justified by improvements to health and an associated reduction in 
health costs. 

Question 47: What (if any) other significant financial implications are likely to 
arise? 

5.26 Seventy three respondents answered Question 47.  This included 17 
respondents who indicated that they could not identify any other significant 
financial implications. The remaining 56 respondents who made more 
extensive comment were: 20 individuals, 12 health bodies, 6 local authorities, 
6 e-cigarette or tobacco industry respondents, 6 third sector stakeholders, 2 
pharmacies or retailers, 2 ‘other’ group respondents, one other public body 
and one academic group. 

5.27 Those respondents making extended comment at Question 47 identified a 
diverse range of financial impacts which had not been raised at Question 46.  
As is noted at Question 46, comments here highlighted the likely nature and 
severity of other financial implications, but did not provide quantification. 
Specific financial implications highlighted at Question 47 included: 

 The most common suggestion was the potential for significant savings 
to NHS services resulting from a reduction in smoking and in children’s 
exposure to second-hand smoke; this was referenced by a range of 
respondents including health bodies, third sector or professional 
bodies, and individuals. This included reference to GP consultations 
and hospital admissions. Some respondents suggested that these 
savings, and health benefits, would offset against any financial costs 
associated with the proposals. 

 Supporting more people to stop smoking will help to reduce the 
financial burden on smokers, and may have a particularly positive 
impact on disadvantaged communities.  This was suggested by a small 
number of health body and professional body respondents. 

 A small number of health body, professional body, e-cigarette industry 
and individual respondents suggested that there may be an increase in 
taxation revenues from e-cigarette sales, although one respondent 
suggested there would also be reduced taxation income from tobacco 
products. 

 There should be savings from a reduced requirement for street 
cleaning to remove discarded cigarette tabs (suggested by a small 
number of health body and individual respondents). 
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 A small number of individuals suggested that there may be negative 
impacts on local communities if smaller independent retailers are 
forced to withdraw from the market. 

 An e-cigarette industry respondent suggested that additional regulation 
is likely to lead to reduced investment from e-cigarette manufacturers, 
and associated loss of employment and financial implications for other 
businesses with an involvement in the sector. 

 
Question 48: What lead-in time should be allowed prior to implementation of 
these measures and how should the public be informed? 
 
5.28 One hundred respondents commented at Question 48: 37 individuals, 18 

health bodies, 13 local authorities, 13 third sector or professional bodies, 8 e-
cigarette industry or tobacco industry respondents, 4 general retail or 
pharmacy respondents, 3 academic groups, 3 ‘other’ group respondents and 
one other public body. These included 11 respondents (primarily e-cigarette 
industry or tobacco industry representatives and individuals), who noted their 
opposition to certain of the proposals.  However most of these respondents 
did go on to comment on implementation timescales and/or the approach to 
communication they thought could be adopted.  

5.29 A total of 76 respondents commented on the lead-in times for implementation 
of one or more of the proposals.  This included rcommente on lead-in times 
for specific proposals only and most frequently the proposals relating to age 
restrictions for e-cigarettes and refills.  These respondents (3 third sector or 
professional body, 2 e-cigarette industry or tobacco industry, 2 health body, 2 
other group and one academic group respondent), suggested that there is no 
need to delay implementation of these proposals, including a suggestion that 
legislation be introduced by April 2016.  Those commenting on specific 
proposals only also suggested a lead-in time of 6-12 months for smoking in 
cars and noted more generally that lead-in times could be shorter for 
proposals which do not require legislative change.  

5.30 Some of those commenting on lead-in timescales suggested that lead-in 
times take account of the schedule for implementation of the Tobacco 
Products Directive (TPD).  This was a particular concern for e-cigarette 
industry or tobacco industry respondents; 5 of the 8 e-cigarette industry or 
tobacco industry representatives commenting at Question 48 referred to the 
TPD.  Those commenting on lead-in times also referenced implementation 
timescales for previous policy or legislative changes as a model for current 
proposals.  This included specific reference to the introduction of tobacco 
retailer registration and the prohibition of smoking in enclosed public spaces.  

5.31 The remaining 66 respondents who suggested specific implementation lead-in 
times for the consultation proposals as a whole were 25 individuals, 14 health 
bodies, 13 local authorities, 9 third sector or professional body respondents, 3 
general retail or pharmacy respondents, one other public body and one ‘other’ 
group respondent. These respondents recommended a range of lead-in 
times, with around half suggesting that proposals be implemented as soon as 
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possible or within 12 months and others suggesting 12-24 months.  This 
balance of opinion was broadly similar across respondent categories. 

5.32 Of the 100 respondents responding to this question, 40 commented 
specifically on the approach to communication required to inform the public of 
measures being implemented.  This included 12 individuals, 11 health bodies, 
9 local authorities, 6 third sector or professional bodies, one academic group 
and one e-cigarette industry representative. 

5.33 Comments included general suggestions that a large scale public information 
campaign would be required.  Examples of previous campaigns, such as 
those associated with the implementation of the ban on smoking in enclosed 
public spaces and the ‘Take Smoking Outside’ campaign, were mentioned.   

5.34 In terms of specific communication approaches, respondents made a broad 
range of suggestions including: 

 Campaigns using radio, television and newspaper advertising. 

 Web-based communication including social media. 

 Leaflets and materials delivered to the home. 

 Public space advertising such as billboards, bus shelters, flyers, 
adverts on buses.  This included reference to the importance of 
signage at the main border points and on trunk roads for the cars 
proposal.  

 Point of sale information through retailers. 

 Working with stakeholders such as NHS boards, manufacturers and 
retailers to communicate changes. 

 Public awareness-raising and engagement sessions, including a 
recommendation for a series of roadshows across the country. 

 
Question 49: Do you have any other comments on or suggestions relevant to 
the proposals in regard to business and regulatory impacts? 
 
5.35 A total of 46 respondents commented at Question 49.  This included 18 

individuals, 7 e-cigarette industry or tobacco industry representatives, 6 health 
bodies, 6 local authorities, 3 general pharmacy or retail respondents, 3 third 
sector or professional bodies, 2 academic groups and one ‘other’ group 
respondent. 

5.36 A number re-stated points considered in earlier sections of the consultation 
analysis.  This included for example the potential negative impacts of 
‘disproportionate’ regulation on the quality and diversity of the e-cigarette 
market, suggestions that regulation and licensing arrangements for e-
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cigarettes should be consistent with those for alcohol, and a view that public 
health interests should take priority over any negative financial impacts. 

5.37 Other considerations or concerns in relation to the business and regulatory 
impacts of consultation proposals included: 

 A small number of academic group, health body and third sector 
respondents made reference to the WHO Framework Convention on 
Tobacco Control (FCTC).  These respondents suggested that, while 
taking account of potential business or regulatory impacts, the Scottish 
Government must also ensure it honours commitments under the 
FCTC in protecting public health policies from the commercial and 
other vested industries of the tobacco industry. 

 A need to consider provisions for the taxation of e-cigarettes.  This 
included a recommendation for taxation of different forms of e-
cigarettes, and a separate suggestion that the effectiveness of taxation 
in reducing smoking should be applied to e-cigarettes. 

 A suggestion that there will be a need to continue to build support for 
wider social change through tobacco control measures, and to improve 
understanding and acceptance of proposed legislative measures 
across the general public. 

 A small number of e-cigarette industry or tobacco industry respondents 
referred to ‘Better Regulation’ principles and suggested that the 
Scottish Government should ensure regulation is open, transparent 
and proportionate, and offered further engagement with the Scottish 
Government. 

 A suggestion that any subsequent implementation action in relation to 
the consultation proposals should be subject to a full business impact 
assessment.  

 A recommendation that an impact assessment of current tobacco 
control legislation is undertaken prior to the implementation of any new 
measures. 

 Concern regarding the extent to which the consultation paper implies 
that e-cigarettes and tobacco products are equivalent. 
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ANNEX 1: GROUP RESPONDENTS 
 

Respondent Respondent type 

Aberdeen City CHP, Public Health Team Health Body or Partnership 

Aberdeen City Council, Environmental Health and 
Trading Standards 

Local Authority 

Aberdeenshire Council Local Authority 

Aberdeenshire Council, Coblehaugh Children’s Home Local Authority 

Aberdeenshire Local Tobacco Alliance Health Body or Partnership 

Association of Directors of Public Health Third Sector or Professional Body 

ASH (Action on Smoking and Health) Third Sector or Professional Body 

Advertising Standards Authority Other Public Body 

ASH Scotland Third Sector or Professional Body 

ASH Wales Third Sector or Professional Body 

Asthma UK Third Sector or Professional Body 

Boots UK Ltd General Retail or Pharmacy 

British Dental Association Third Sector or Professional Body 

British Heart Foundation Third Sector or Professional Body 

British Lung Foundation Scotland Third Sector or Professional Body 

British Medical Association Third Sector or Professional Body 

Cancer Research UK Third Sector or Professional Body 

Chest Heart and Stroke Scotland Third Sector or Professional Body 

Children In Scotland Third Sector or Professional Body 

Comhairle nan Eilean Siar, Consumer and 
Environmental Services 

Local Authority 

Community Pharmacy Scotland General Retail or Pharmacy 

Company Chemists’ Association General Retail or Pharmacy 

Co-Operative Food Group General Retail or Pharmacy 

COSLA - Convention of Scottish Local Authorities Local Authority 

Cygnet UK Trading Ltd Trading as Blu Ecigs (UK) 
E-cigarette Industry or Tobacco 
Industry 

Dumfries and Galloway Council, Trading Standards Local Authority 

Dundee City Council, Director of Environment Local Authority 

East Ayrshire Council, Regulatory Services Local Authority 

East Dunbartonshire Health Improvement Team Health Body or Partnership 

Edinburgh Health Forum Health Body or Partnership 

European Association of Dental Public Health Other  

Faculty of Public Health Third Sector or Professional Body 

Falkirk Council Local Authority 

Fast Forward Third Sector or Professional Body 

Federation of Scottish Theatre Other  

Fife Health and Wellbeing Alliance Health Body or Partnership 



 

82 
 

Respondent Respondent type 

Fontem Ventures 
E-cigarette Industry or Tobacco 
Industry 

Freedom Organisation for the Right to Enjoy Smoking 
Tobacco (FOREST) 

Other  

Fresh Health Body or Partnership 

Glasgow City Council, Land and Environmental Services Local Authority 

Health Information Services, NHS 24 Health Body or Partnership 

Highland Council Local Authority 

Hold Fast Entertainment Group Other  

Imperial Tobacco Limited 
E-cigarette Industry or Tobacco 
Industry 

Imported Tobacco Products Advisory Council (ITPAC) 
E-cigarette Industry or Tobacco 
Industry 

Japan Tobacco International (JTI) 
E-cigarette Industry or Tobacco 
Industry 

Johnson and Johnson UK Ltd General Retail or Pharmacy 

L. Rowland and Co (Retail) Ltd General Retail or Pharmacy 

Law Society Scotland Other Public Body 

Licensing and Violence Reduction Other Public Body 

National Federation of Retail Newsagents (NFRN) General Retail or Pharmacy 

National Pharmacy Association Third Sector or Professional Body 

New Nicotine Alliance UK Third Sector or Professional Body 

NHS Dumfries and Galloway Health Body or Partnership 

NHS GGC Area Pharmaceutical Committee Health Body or Partnership 

NHS Grampian, Directorate of Public Health Health Body or Partnership 

NHS Grampian, Pharmacy and Medicines Directorate Health Body or Partnership 

NHS Greater Glasgow and Clyde Health Body or Partnership 

NHS Health Scotland Health Body or Partnership 

NHS Highland Health Body or Partnership 

NHS Lanarkshire Health Body or Partnership 

NHS Tayside, Directorate of Public Health Health Body or Partnership 

Nicocigs Ltd 
E-cigarette Industry or Tobacco 
Industry 

Nicoventures 
E-cigarette Industry or Tobacco 
Industry 

North Ayrshire Council Local Authority 

North Lanarkshire Council, Trading Standards Local Authority 

Petrol Retailers Association General Retail or Pharmacy 

Pharmaceutical Public Health Network Scotland Health Body or Partnership 

Phillip Morris Limited 
E-cigarette Industry or Tobacco 
Industry 

Renfrew Tobacco Alliance Health Body or Partnership 

Respiratory Group, The University of Aberdeen Academic Groups 
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Respondent Respondent type 

Rok Premium E-Cigarettes (Smoke without Sin Ltd) 
E-cigarette Industry or Tobacco 
Industry 

Royal College of Physicians of Edinburgh Third Sector or Professional Body 

Royal College of Surgeons of Edinburgh Third Sector or Professional Body 

Royal Environmental Health Institute of Scotland 
(REHIS) 

Third Sector or Professional Body 

Royal Pharmaceutical Society Third Sector or Professional Body 

Save E Cigs Other  

Scottish Borders Council Local Authority 

Scottish Coalition on Tobacco (Scot) Other  

Scottish Directors of Public Health Third Sector or Professional Body 

Scottish Grocers Federation General Retail or Pharmacy 

Scottish Medical and Scientific Advisory Committee 
(SMASAC) 

Other Public Body 

Smoke Free Hebrides Health Body or Partnership 

Social and Public Health Sciences Unit, University of 
Glasgow 

Academic Groups 

Society of Chief Officers of Trading Standards in 
Scotland (SCOTSS) 

Third Sector or Professional Body 

South Ayrshire Council, Trading Standards and 
Environmental Health 

Local Authority 

South Lanarkshire Council, Environmental Services Local Authority 

Sport Aberdeen Third Sector or Professional Body 

Tobacco Manufacturers’ Association  
E-cigarette Industry or Tobacco 
Industry 

Totally Wicked Ltd 
E-cigarette Industry or Tobacco 
Industry 

UK Centre for Tobacco and Alcohol Studies Academic Groups 

UK Health Forum Third Sector or Professional Body 

University of Edinburgh Tobacco Control Research 
Group 

Academic Groups 

Youth Link Scotland Third Sector or Professional Body 
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ANNEX 2: REFERENCES TO INFORMATION OR EVIDENCE 
 
Question 12:  Are you aware of any information or evidence that you think the 
Scottish Government should consider in relation to regulating domestic 
adverting in relation to impacts on children and adults (including smokers and 
non-smokers)? 
 
A full list of references as provided by consultation respondents is included below. 
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Question 13:  Are you aware of any information or evidence that you think the 
Scottish Government should consider in relation to regulating domestic 
adverting in relation to impacts on business, including retailers, distributers 
and manufacturers? 
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Question 20:  Are you aware of any evidence, relevant to the used of e-
cigarettes in enclosed spaces, that you think the Scottish Government should 
consider? 
 
A full list of references as provided by consultation respondents is included below. 
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