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Purpose of report

The Scottish Government has a longstanding commitment to keep the Freedom
of Information (Scotland) Act 2002 (FOISA) under review. This includes
considering extending its coverage where it is appropriate to do so. The Scottish
Ministers have powers under FOISA to extend its coverage by making
subordinate legislation. The main power to do so is in section 5 of FOISA (the
section 5 power).

The Scottish Ministers are required to lay a report before the Scottish Parliament
every two years about the exercise of the section 5 power, in accordance with
section 7A of FOISA. This requirement came into force on 31 May 2013. This is
the sixth such report to be laid. The previous report — covering the period 1
November 2021 to 31 October 2023 - was laid on 27 October 2023.

This report covers the period from 1 November 2023 to 27 October 2025 (the
reporting period).

The Freedom of Information (Scotland) Act 2002

FOISA came into force on 1 January 2005. It provides a statutory right of access
to information held by Scottish public authorities. These range from the Scottish
Parliament and the Scottish Government to local authorities, NHS boards, higher
and further education institutions, doctors and dentists, among others.

Requested information must be provided unless it is subject to one or more
exemptions, as set out in FOISA. If a requester is dissatisfied with the response
received to a request or does not receive a response, they can ask the authority
to review its decision or handling of the request.

The Scottish Information Commissioner both promotes and enforces FOISA.
Requesters who remain dissatisfied with the conclusions of an authority's review
of their request can appeal to the Commissioner for a decision.

The section 5 power

When the Scottish Ministers make a section 5 order, the order designates a
person or body as a Scottish public authority for the purposes of FOISA. A
section 5 order can designate persons or bodies that:

appear to the Scottish Ministers to exercise functions of a public nature; or
provide, under a contract with a Scottish public authority, a service whose
provision is a function of that authority.



8.

10.

It is not possible to designate a person or body if it is already listed in schedule 1
or could be added to that schedule instead (section 4 of FOISA explains who can
be added to schedule 1) or if it is a public body or the holder of a public office.

In other words, designation under section 5 is for persons or bodies that are not
themselves public, but either exercise functions of a public nature or have a
contract with a Scottish public authority to provide a service which is a function of
that authority.

In previous reporting periods, section 5 orders have been used to extend FOISA
to:

e arms-length external organisations set up by local authorities to deliver
recreational, sporting, cultural or social facilities and activities (2013
Order)

grant-aided schools and independent special schools (2016 Order)
providers of secure accommodation (2016 Order)

Scottish Health Innovations Limited (2016 Order)

private prison contractors (2016 Order)

registered social landlords and their subsidiaries (2019 Order)



Exercise of the section 5 power
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Section 7A(4) requires the Scottish Government to state whether the section 5

power has been exercised during the reporting period. Where it has not been

used, we are also required to give the reason for leaving the power unexercised.
Scottish Government position on extension of FOISA.

Over the course of the reporting period, the Scottish Government has initiated
work to consult on a future section 5 order to extend the scope of FOISA to
private and third sector providers of care home and ‘care at home’ services.

If progressed, this will represent the most substantial extension of FOISA to date.
We have therefore undertaken extensive engagement with a broad range of
stakeholders across the care sector and beyond. These stakeholders have
played a pivotal role in informing and shaping the government’s approach to the
consultation.

As part of this work a Consultation Advisory Group bringing together key
stakeholders was established in February 2025 (see: Care sector - proposed
Freedom of Information extension: Consultation Advisory Group - gov.scot).

The consultation on the proposed extension is expected to be launched in the
coming weeks.

The Scottish Government has also set out a broader policy objective to develop
and set out a clear, structured and consistent approach to the wider use of the
section 5 extension power going forward. The Scottish Government is
considering its approach and will set out its position in due course.

In view of these ongoing work streams the Scottish Government has not
exercised the section 5 power within the reporting period. However, as noted in
the following section, the Scottish Government has taken other legislative
actions during the period to extend coverage of the law to further organisations.


https://www.gov.scot/groups/care-sector-proposed-freedom-of-information-extension-consultation-advisory-group/
https://www.gov.scot/groups/care-sector-proposed-freedom-of-information-extension-consultation-advisory-group/

Other actions to extend FOISA effected during the reporting period.
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Whilst no specific order has been made under the section 5 power during the
reporting period, the Scottish Government has legislated by other means to
extend coverage of FOISA to further organisations.

The Circular Economy (Scotland) Act 2024 has made Zero Waste Scotland
subject to FOISA since 1 April 2025 in recognition of that organisation’s role as
Scotland’s circular economy public body.

The Regulation of Legal Services (Scotland) Act 2025 contains provisions which
will make category 1 regulators of legal services subject to FOISA. This will
make the Law Society of Scotland subject to FOISA for the first time in relation to
its regulatory functions, following commencement of the relevant provisions.

The following newly established bodies have also become added to schedule 1
of FOISA during the reporting period: Scottish Pubs Code Adjudicator (added by
the Scottish Pubs Code Adjudicator (Miscellaneous Listings) Order 2024);
Patient Safety Commissioner for Scotland (added by the Patient Safety
Commissioner for Scotland Act 2023); Scottish Food Commission (added by
Good Food Nation (Scotland) Act 2022).



Conclusion

22. The Scottish Government has not exercised the section 5 power during the
reporting period but is actively considering the use of the power to extend
coverage of FOISA to further entities.

23. This is currently being taken forward principally in relation to the proposed
extension of FOISA to private and third sector providers of care home and ‘care
at home’ services.

24. Over the reporting period the Scottish Government has legislated by other routes
to extend FOISA to two existing organisations delivering important functions
which were not previously covered — Zero Waste Scotland and the Law Society
of Scotland. Three newly created bodies have also been made subject to
FOISA.
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