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PLANNING SERIES:
• Scottish Planning Policies (SPPs) provide statements of Scottish Executive
policy on nationally important land use and other planning matters,
supported where appropriate by a locational framework.
• Circulars, which also provide statements of Scottish Executive policy, contain
guidance on policy implementation through legislative or procedural
change.
• Planning Advice Notes (PANs) provide advice on good practice and other
relevant information.
Statements of Scottish Executive policy contained in SPPs and Circulars may be
material considerations to be taken into account in development plan preparation and
development control.
Existing National Planning Policy Guidelines (NPPGs) have continued relevance to
decision making, until such time as they are replaced by a SPP. The term SPP should be
interpreted as including NPPGs.
Statements of Scottish Executive location-specific planning policy, for example the
West Edinburgh Planning Framework, have the same status in decision making as
SPPs.
This Circular summarises the Scottish Ministers' understanding of the general effect of
the relevant primary or secondary legislation although the summaries do not carry
statutory authority in themselves and legal advice should always be taken in case of
doubt.
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INTRODUCTION
1.

This Circular gives guidance on The Environmental Assessment of Plans and
Programmes (Scotland) Regulations 2004 (referred to in the Circular as the “the
Regulations”) as they apply to planning authorities in respect of development
planning. The Regulations also apply to National Park Authorities in respect of
local plans, and any references in this circular to planning authorities in that
context should be read as including the National Park Authorities. The regulations
implement Council Directive No. 2001/42/EC on the assessment of the effects of
certain plans and programmes on the environment (the SEA Directive).

2.

All new and replacement structure and local plans, including subject local plans
and minerals plans started after 21 July 2004 must be subject to an assessment
of their likely significant effects on the environment, as will other types of land use
development plans or programmes that set the framework for future development
consent. Supplementary guidance may also require environmental assessment, if
it is determined that there are likely to be significant environmental affects; this
would need to be assessed on a case by case basis through the mechanisms set
out below.

3.

The Regulations also require that any such plans or programmes started on or
before 21 July 2004 but not adopted or submitted to the legislative procedure for
adoption before 22 July 2006, must be subject to assessment. Under these
circumstances, Scottish Ministers may direct that a particular plan or programme
is exempt, if they decide that such assessment is not feasible. Finally, the
regulations also apply to alterations of development plans. For the purposes of
these regulations, “adoption” is taken as being the point at which a local plan is
adopted by the Planning Authority. For structure plans “adoption” is taken as
being the point at which the plan is approved by Scottish Ministers.

4.

This Circular provides guidance to planning authorities on the implementation of
SEA in the context of development planning. It should be noted that the
Regulations themselves have a much wider application, including functions
carried out elsewhere within local authorities and by other public bodies. In all
cases the Circular should be read in conjunction with the Regulations themselves.
Where guidance is offered on the interpretation of the legislation, it should be
borne in mind that only the Courts can definitively interpret the law authoritatively.

FURTHER GUIDANCE
5.

In August 2003 the Executive published a report by David Tyldesley and
Associates entitled the “Environmental Assessment of Development Plans.”1 This
provides practical guidance on the strategic environmental assessment process.
This research was drawn up in advance of the Regulations and it is the Executive’s
intention to update it in the form of a Planning Advice Note (PAN) following the

1 Environmental Assessment of Development Plans; Interim Planning Advice: David Tyldesley and Associates:
Scottish Executive Social Research August 2003
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enactment of the forthcoming SEA Bill. This Circular therefore takes precedence
over advice given in the Tyldesley Report, which should be read in conjunction
with this Circular and alongside the Regulations themselves.
The Tyldesley
Report
can
be
accessed
on
the
Executive’s
website
at;
www.scotland.gov.uk/library5/planning/eadp-00.asp
6.

In addition, ‘A Draft Practical Guide to the Strategic Environmental Assessment
Directive’2 provides further generic guidance on the implementation of the SEA
Directive across the UK.

BACKGROUND
7.

The objective of the SEA Directive is “to provide for a high level of protection of
the environment and to contribute to the integration of environmental
considerations into the preparation and adoption of plans and programmes with a
view to promoting sustainable development.3”
Strategic environmental
assessment (SEA) therefore provides a systematic method of considering the
likely effects on the environment of plans and programmes that set a context for
future development activity. The SEA Directive has an implementation date of 21
July 2004.

SEA LEGISLATION
8.

Scottish Ministers have decided to adopt a two-stage approach to SEA legislation:
a. Regulations to give effect to the Directive by 21 July 2004, to be followed in
due course by;
b. a Bill to be introduced into the Scottish Parliament to go beyond the
requirements of the Directive, giving effect to commitments made in ‘A
Partnership for a Better Scotland.’

9.

The Partnership Agreement gives a commitment to extend the scope of the
Directive in two key respects:
• it envisages that public sector “strategies” should also be subject to
environmental assessment;
• by applying SEA to all public sector strategies, plans and programmes likely
to have significant environmental effects, regardless of whether they are
required by legislative, regulatory or administrative means or of whether
they set a framework for future development consents.

2 A Draft Practical Guide to the Strategic Environmental Assessment Directive’. Available shortly on the Executive’s
sustainable development webpages at;
www.scotland.gov.uk/about/ERADEN/SCU/00017108/page1763192732.aspx
3 Directive 2001/42/EC; Article 1
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THE REGULATIONS
10.

The terms of the regulations are expressly applied to plans and programmes
prepared for; agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism, town and
country planning or land uses. The relevant criteria are whether the plans and
programmes:
• are subject to preparation or adoption by an authority at national, regional or
local level or;
• are prepared by an authority for adoption through a legislative procedure,
and;
• in both cases are required by legislative, regulatory or administrative
provisions and;
• which sets the framework for future development consents of projects
listed in Annex I and II to the 1985 Directive “on the assessment of the
effects of certain public and private projects on the environment” or;
• has been determined to require assessment under Articles 6 or 7 of the
Habitats Directive.

11.

The Regulations must be interpreted in the context of the Directive itself. Whilst
it has been normal practice for those preparing and commenting on development
plans to consider their likely environmental effects, the Regulations introduce a
requirement to use an explicit and systematic method of identifying and assessing
the environmental consequences of a plan or programme and to propose
measures to prevent, reduce and as fully as possible offset any significant adverse
effects. This process is known as the ‘environmental assessment’.

12.

The environmental assessment should be carried out by the “responsible
authority,” defined by the Regulations as the ‘authority by which, or on whose
behalf, [the plan] is prepared’. For a development plan or other planning
document, the responsible authority will be the planning authority. Where more
than one planning authority is responsible for a plan or programme, the
responsible authority should be agreed amongst those authorities with an
interest. Failing this, the responsible authority may be determined by the Scottish
Ministers.

3
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DETERMINING WHETHER ENVIRONMENTAL
ASSESSMENT IS REQUIRED
13.

Whilst the Regulations require the environmental assessment of development
plans because they set the framework for future development consent,
Environmental Assessment is not required where the plan or alteration
• determines the use of a small area at local level; or
• is for a minor modification to an existing plan or programme
and where it has been determined that the plan, programme or modification is
unlikely to have significant environmental effects.
To determine whether SEA is required, the responsible authority should apply the
criteria set out in Schedule 1 to the Regulations (and reproduced at Annex A to this
Circular) to the plan, programme, or modification under consideration and prepare
a report which sets out their view on whether significant environmental effects are
likely. It should be noted that this report is required even if the authority is content
that environmental assessment is required and will serve to bring the proposed
plan to the early attention of the consultation authorities. However, where it is
clear that environmental assessment is necessary, this report should be kept to a
minimum and need only state the criteria under which significant environmental
effects are thought likely.

14.

The responsible authority is required by the regulations to send this report to the
consultation bodies (refer to paragraph 22). In practice, the report can be
submitted to the “SEA Gateway”, and contact details for the Gateway can be
found at paragraph 42. The SEA Gateway will then circulate the report to the
consultation bodies for their consideration. The consultation bodies are required
to respond within 28 days of receipt of the report. If all parties agree that the plan,
programme or modification is likely to have significant environmental effects, the
responsible authority should make a determination to that effect which they
should copy to the SEA Gateway for circulation. The authority is then required by
the Regulations to carry out an environmental assessment during the preparation
of that plan or programme.

15.

If all parties agree that significant environmental effects are not likely, the
responsible authority should again make a determination to that effect, sending a
copy to the SEA Gateway, together with a statement of reasons for that
determination. If, however, the responsible authority and the consultation bodies
cannot agree on whether significant environmental effects are likely, the matter
will be referred to Scottish Ministers to make a determination.

PUBLICITY FOR DETERMINATIONS
16.

Regulation 15 sets out the publicity requirements for determinations of whether
environmental assessment is required. The responsible authority must:
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• Copy all determinations and any statement of reasons to the consultation
bodies within 28 days. (In practice these can be sent to the SEA Gateway
for circulation);
• Keep a copy of the determination and any statement of reasons available at
its principal office for inspection by the public at all reasonable times and
free of charge;
• Publish a copy of the determination and any accompanying statement of
reasons on the authority’s website and;
• Within 14 days of making the determination, publish or secure publication
of a notice, in at least one newspaper circulating in its area. The notice
should state;
-

the title of the plan or modification to which the determination relates

-

that a determination has been made that an environmental assessment
is / is not required in respect of that plan

-

the address at which a copy of the determination and any accompanying
statement of reasons may be inspected or from where a copy may be
obtained.

PROCEDURES WHEN ENVIRONMENTAL ASSESSMENT
IS REQUIRED
PREPARATION AND CONTENT OF ENVIRONMENTAL REPORT
Preparation
17.

The Regulations do not prescribe who should carry out the environmental
assessment, and planning authorities may chose to make use of outside bodies
such as external consultants. However, the Draft ‘Practical guide to SEA’4 states
that “good practice in SEA emphasises the need for the assessment to be well
integrated with the plan or programme-making process, and many benefits of SEA
are likely to be lost if it is carried out as a completely separate work-stream or by
a separate body.” In practice authorities may find it helpful to involve both those
working on the plan or programme itself and others, either from within the
authority or outside, who can perhaps bring particular specialist knowledge or an
independent view to the exercise.

4 A Draft Practical Guide to the Strategic Environmental Assessment Directive’. Available shortly on the Executive’s
sustainable development webpages at;
www.scotland.gov.uk/about/ERADEN/SCU/00017108/page1763192732.aspx
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Scoping
18.

Where environmental assessment is required, the responsible authority must
secure the preparation of an environmental report (ER). When deciding on the
scope and level of detail to be included in the report, and on the length of the
consultation period, (see paragraph 24 below) the authority must consult the
consultation bodies. The authority should therefore provide sufficient detail of the
plan or programme to the SEA Gateway to allow the consultation authorities to
form a view on these matters. The consultation bodies will respond to the
scoping request within 5 weeks.

Content of environmental report
19.

There is no statutory provision as to the form the ER should take, but it should
contain as much of the information specified in Schedule 2 to the Regulations
(reproduced in Annex B to this Circular), as may reasonably be required, taking into
account current knowledge and methods of assessment, and the level of detail
contained within the plan itself. Authorities should also have regard to the stage
of the plan within the decision-making process, and the extent to which some
matters may be more appropriately assessed at different levels in that process in
order to avoid duplication.

20.

In general terms, the report should identify, describe and evaluate the likely
significant environmental effects of implementing the plan, programme or
alteration and any alternatives which might reasonably be proposed (taking into
account the objectives and scope of the plan itself). The ER may be a separate
document, or may be included as part of other plan documentation, provided the
requirements of Schedule 2 are satisfied. The ER may also cross-refer to
information contained within the draft plan alteration, or make reference to
relevant material obtained at other levels of the decision making process in order
to avoid duplication. The ER should also contain a non technical summary.

Consultation
21.

Regulations 18 and 19 set out the statutory consultation procedures where
environmental assessment is required. Both the consultation bodies and the
public must be given an early and effective opportunity to comment on a draft of
the plan, and on the ER. Both the ER and any opinions expressed during the
consultation process must be taken into account during the preparation of the
plan or programme and before its adoption or submission to the legislative
process.

22.

The consultation bodies are;
• the Scottish Ministers (including Historic Scotland)
• the Scottish Environment Protection Agency; and
• Scottish Natural Heritage
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23.

The detailed administrative arrangements require that within 14 days of
preparation of the relevant documents, the authority should:
• Submit a copy of the draft plan and of the environmental report directly to
the consultation bodies, inviting them to express their opinions on the
assessment;
• Publish, or secure publication of, a notice
-

stating the title of the plan, or modification

-

stating the address at which a copy of the relevant documents may be
inspected or from which a copy may be obtained

-

inviting expressions of opinion on the relevant documents

-

stating the address to which, and the period within which, opinions must
be sent;

• Keep a copy of the draft plan and the environmental report available at their
principal office for inspection by the public at all reasonable times and free
of charge;
• Publish a copy of the draft plan and the environmental report on the
authority’s website.
24.

There is no fixed statutory consultation period. However, Regulation 17 requires
that before determining the length of the consultation period, responsible
authorities must consult the consultation bodies. This should take place as part
of the ‘scoping’ process (refer to paragraph 18 above). The authority is then
required to notify the Scottish Ministers of the length of the consultation period it
intends to specify. If Scottish Ministers consider that this period will not give
sufficient opportunity for comment, they may themselves specify the length of the
consultation period within 7 days of receipt of this notification.

25.

Planning authorities should specify a period appropriate to the plan or alteration
itself. Where the plan under preparation is a structure or local plan, the authority
will wish to incorporate these requirements into the existing planning consultation
procedures and undertake them simultaneously.

Expedited Development Planning procedures
26.

Occasionally planning authorities may wish to use the optional ‘expedited’
procedure for the alteration of a development plan, which allows the authority to
propose an alteration without undertaking the full publicity and consultation
appropriate to the plan itself.

27.

However, it is considered doubtful that the use of the expedited procedure will
enable planning authorities to comply fully with the requirements in the
Regulations for an ‘early and effective’ consultation process which enables
opinions on a plan to be taken into account. For this reason it is not recommended
that expedited procedures should be used where SEA is required.

7
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Transboundary Consultations
28.

Responsible authorities should be aware of the transboundary consultation
procedures required by UK legislation under regulation 14 of the Environmental
Assessment of Plans and Programmes Regulations 20045. If an authority
considers that a plan, programme or alteration is likely to have significant effects
on the environment of another European Union Member State, they should
contact the SEA Gateway in the first instance for further advice.

Planning Authorities as Consultees
29.

Planning authorities should also be aware that they may be asked to comment on,
or to provide information in respect of plans or programmes subject to SEA and
which are being prepared by other authorities or by other departments within their
local authority.

PROCEDURES IN RESPECT OF THE ADOPTION /
APPROVAL OF THE PLAN
30.

Article 8 of the Directive places a duty on the responsible body to take account of
the environmental report; consultation responses; any opinions expressed by the
public and the results of transboundary consultations where appropriate during
the preparation of the plan and before its adoption or submission to the legislative
process. For the purposes of these regulations, “adoption” is taken as being the
point at which a local plan is adopted by the Planning Authority. For structure
plans “adoption” is taken as being the point at which the plan is approved by
Scottish Ministers.

LOCAL PLANS
31.

In the case of Local Plans this duty extends until the plan’s adoption and the
planning authority (as advised by a Reporter where a Public Local Inquiry has been
held) will need to continuously bear in mind the environmental report, consultation
responses, opinions expressed by the public and the results of any transboundary
consultations at every stage from the publication of the draft plan.

STRUCTURE PLANS
32.

For Structure Plans, Planning Authorities will wish to be aware that where Scottish
Ministers intend to modify the proposed plan, the modification may itself require
assessment. If necessary we will issue further guidance on this matter in due
course.

5 Environmental Assessment of Plans and Programmes Regulations 2004; available shortly from
www.hmso.gov.uk
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POST-ADOPTION PROCEDURES
INFORMATION ON THE ADOPTION OF A PLAN OR PROGRAMME
33.

Following the adoption of a plan, or alteration, the responsible authority is required
by Regulation 20(2)(b) to prepare a statement detailing how environmental
considerations have been integrated into the plan or programme. In particular the
statement should contain information on:
• how the environmental report has been taken into account;
• how the opinions expressed during the consultation have been taken into
account;
• how the results of any transboundary consultations (where appropriate)
have been taken into account;
• the reasons for choosing the plan or alteration as adopted, in light of the
other reasonable alternatives looked at;
• the measures that are to be taken to monitor the significant environmental
effects of the implementation of the plan or programme.

34.

As soon as is reasonably practicable the authority is also required to:
• Place a copy of the plan or alteration and its accompanying environmental
report at its principle office for inspection by the public at all reasonable
times and free of charge;
• Publish or secure publication, in at least one newspaper circulating in the
area to which the plan or programme relates, of a notice stating;
-

the title of the plan or alteration

-

the date on which it was adopted

-

the address at which a copy of it and of its accompanying environmental
report, and of the statement of environmental considerations may be
inspected or from which copies can be obtained

-

the times at which inspection may be made

-

that inspection may be made free of charge

• Publish a copy of the plan or programme and the notice referred to above
on the authority’s website;
• Inform the consultation authorities of the adoption of the plan or
programme, and send them copies of the plan or programme as adopted
together with the statement of environmental considerations. These may
be sent to the SEA Gateway for circulation to the consultation authorities.

9
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35.

For Structure and Local Plans, these requirements should be integrated, wherever
possible, into the existing statutory advertisement and publicity procedures
required by the Town and Country Planning (Structure and Local Plans) (Scotland)
Regulations 1983.

36.

A copy of the Environmental Report will be retained by the SEA Gateway for
reference purposes.

MONITORING IMPLEMENTATION OF PLANS AND PROGRAMMES
37.

Regulation 21 requires the responsible authority to monitor significant
environmental effects of implementing the plan or alteration, once it has been
adopted. The Regulations do not specify the monitoring procedures to be
followed, however the procedures employed must allow the authority to both
identify any unforeseen adverse effects at an early stage, and to undertake
appropriate remedial action.

38.

In practice planning authorities are required by the Town and Country Planning
(Scotland) Act 1997 to keep under review the matters which may affect the
planning of development, to justify structure plan policies and proposals with
survey results and to keep local plans under review. Where the monitoring
information indicates that significant environmental effects arising from a local
plan need to be remedied, that should be regarded as a consideration under
section 13(2)(a) of the Act and could lead the planning authority to consider
reviewing and, if necessary, altering or replacing the plan. Similarly for a structure
plan, monitoring could lead an authority to consider preparing an alteration or
replacement under section 9 of the Act.
“Environmental Assessment of
6
Development Plans ” provides further advice on implementing the required
monitoring procedures as part of the development planning process.

6 Environmental Assessment of Development Plans; Interim Planning Advice: David Tyldesley and Associates:
Scottish Executive Social Research August 2003
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FUTURE CHANGES TO THE DEVELOPMENT PLANNING
PROCESS
39.

On 1 April 2004 The Executive published its consultation on ‘Making Development
Plans Deliver’, setting out its detailed proposals for modernising development
planning.
The paper seeks views on new proposals for preparing local
development plans across Scotland and the detailed arrangements for the new
structure for strategic planning.

40.

The requirements of the SEA Directive will also apply to future development
planning arrangements. The Executive believes that incorporating SEA into
development planning has the potential to bring about a more rigorous and
transparent process. Updated guidance will be provided where necessary to
ensure that the new system is compatible with SEA.

11
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FURTHER COPIES AND ENQUIRIES
41.

Enquiries about the content of this Circular should be addressed to Cara
Davidson, Planning Division, Area 2-H, Victoria Quay, Edinburgh EH6 6QQ.
(Telephone 0131 244 1476; email cara.davidson@scotland.gov.uk). Further
copies may be obtained by telephoning (0131) 244 7066; email
planningdivision@scotland.gsi.gov.uk or from the Scottish Executive web-site at
www.scotland.gov.uk/planning.

42.

Further generic advice on Environmental Assessment can be obtained from the
SEA Gateway. (Telephone 0131 244 5094.
Email; SEA.Gateway@scotland.gsi.gov.uk).

PLANNING CIRCULAR 2/04: Strategic Environmental Assessment for Development Planning; the Environmental
Assessment of Plans and Programmes (Scotland) Regulations 2004

ANNEX A
SCHEDULE 1

Regulation 13

CRITERIA FOR DETERMINING THE LIKELY SIGNIFICANCE OF EFFECTS ON THE
ENVIRONMENT
1.

2.

The characteristics of plans and programmes, having regard, in particular, to–
(a)

the degree to which the plan or programme sets a framework for
projects and other activities, either with regard to the location, nature,
size and operating conditions or by allocating resources;

(b)

the degree to which the plan or programme influences other plans and
programmes including those in a hierarchy;

(c)

the relevance of the plan or programme for the integration of
environmental considerations in particular with a view to promoting
sustainable development;

(d)

environmental problems relevant to the plan or programme; and

(e)

the relevance of the plan or programme for the implementation of
Community legislation on the environment (for example, plans and
programmes linked to waste management or water protection).

Characteristics of the effects and of the area likely to be affected, having regard,
in particular, to–
(a)

the probability, duration, frequency and reversibility of the effects;

(b)

the cumulative nature of the effects;

(c)

the transboundary nature of the effects;

(d)

the risks to human health or the environment (for example, due to
accidents);

(e)

the magnitude and spatial extent of the effects (geographical area and
size of the population likely to be affected);

(f)

the value and vulnerability of the area likely to be affected due to–

(i)

special natural characteristics or cultural heritage;

(ii)

exceeded environmental quality standards or limit values; or

(iii)

intensive land-use; and

(g)

the effects on areas or landscapes which have a recognised national,
Community or international protection status.

13
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ANNEX B
SCHEDULE 2

Regulation 16

INFORMATION FOR ENVIRONMENTAL REPORTS
1.

An outline of the contents and main objectives of the plan or programme, and of
its relationship (if any) with other relevant plans and programmes.

2.

The relevant aspects of the current state of the environment and the likely
evolution thereof without implementation of the plan or programme.

3.

The environmental characteristics of areas likely to be significantly affected.

4.

Any existing environmental problems which are relevant to the plan or programme
including, in particular, those relating to any areas of a particular environmental
importance, such as areas designated pursuant to Council Directive 79/409/EEC
on the conservation of wild birds(a) and Council Directive 92/43/EEC on the
conservation of natural habitats and of wild flora and fauna(b).

5.

The environmental protection objectives, established at international, Community
or Member State level, which are relevant to the plan or programme and the way
those objectives and any environmental considerations have been taken into
account during its preparation.

6.

The likely significant effects on the environment, including–
(a)

on issues such as–
(i)

biodiversity;

(ii)

population;

(iii)

human health;

(iv)

fauna;

(v)

flora;

(vi)

soil;

(vii)

water;

(viii)

air;

(ix)

climatic factors;

(x)

material assets;

(a) O.J. No. L 103, 25.4.1979, p.1. The latest amending Directive is at O.J. No. L 206, 22.7.1992.
(b) O.J. No. L 206, 22.7.1992. The latest amending Directive is at O.J. No. L 305, 8.11.1997, p.42.
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(xi)

cultural heritage, including architectural and archaeological heritage;

(xii)

landscape; and

(xiii)

the inter-relationship between the issues referred to in heads
(i) to (xii),

(b)

short, medium and long-term effects;

(c)

permanent and temporary effects;

(d)

positive and negative effects; and

(e)

secondary, cumulative and synergistic effects.

7.

The measures envisaged to prevent, reduce and as fully as possible offset any
significant adverse effects on the environment of implementing the plan or
programme.

8.

An outline of the reasons for selecting the alternatives dealt with, and a
description of how the assessment was undertaken including any difficulties
(such as technical deficiencies or lack of know-how) encountered in compiling the
required information.

9.

A description of the measures envisaged concerning monitoring in accordance
with regulation 21.

10.

A non-technical summary of the information provided under paragraphs 1 to 9.

15

16

PLANNING CIRCULAR 2/04: Strategic Environmental Assessment for Development Planning; the Environmental
Assessment of Plans and Programmes (Scotland) Regulations 2004

ISBN 0-7559-2490-8

9 780755 924905

