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Equality Impact Assessment for the Contract (Formation 

and Remedies) (Scotland) Bill 

Executive summary: 

The Contract (Formation and Remedies) (Scotland) Bill 

implements recommendations of the Scottish Law Commission 

(SLC) published in its Report on Review of Contract Law: 

Formation, Interpretation, Remedies for Breach, and Penalty 

Clauses.1 The Bill restates and reforms aspects of the law of 

formation of contract and remedies for breach of contract. The 

overall policy aim is to produce rules that are clear, certain and 

accessible as possible. 

Directorate: 

Justice 

Division: 

Civil Law and Legal System 

Team: 

Private Law Unit  

 

1 The Report on Review of Contract Law: Formation, Interpretation, Remedies for Breach, and 
Penalty Clauses, published March 2018. 

https://www.scotlawcom.gov.uk/files/1115/2222/5222/Report_on_Review_of_Contract_Law_-_Formation_Interpretation_Remedies_for_Breach_and_Penalty_Clauses_Report_No_252.pdf
https://www.scotlawcom.gov.uk/files/1115/2222/5222/Report_on_Review_of_Contract_Law_-_Formation_Interpretation_Remedies_for_Breach_and_Penalty_Clauses_Report_No_252.pdf


Background 

Many contracts are made, carried through, and become the subject of disputes 

between parties who have no professional assistance. The Scots law of contract has 

largely developed as a matter of common law which limits the law’s accessibility to 

those without legal training. It is therefore important economically and socially that 

the contract law regime in Scotland is fit for 21st century conditions. The Bill restates 

and reforms aspects of the law of formation of contract and aspects of the law of 

remedies for breach of contract. The overall policy aim is to produce rules that are 

clear, certain and accessible. 

Part 1 of the Bill comprises a comprehensive statement of the law on formation of 

contract, including a number of specific reforms. In a number of areas the law of 

formation of contract is uncertain because there is no direct Scottish authority in 

point. A comprehensive statutory scheme ensures there are authoritative answers 

and improves the law’s accessibility to all types of users, within and without the legal 

profession by bringing as much as possible of the law of formation of contract into 

one place. 

Part 2 of the Bill contains provisions which reform the law of remedies in distinct 

areas: mutuality; restitution after rescission; and, contributory negligence. 

Part 3 of the Bill contains some general provisions. 

Consultation 

The Scottish Law Commission (“the SLC”) published 4 Discussion Papers as part of 

its reform project. These were on interpretation of contract (published 2011),2 

 

2 The Discussion Paper on Interpretation of Contract. Responses were received from 16 consultees, 
including the Senators of the College of Justice, the Faculty of Advocates, the Law Society, University 
academics, solicitors, law firms, other representatives of the legal profession and the Royal Bank of 
Scotland. 

https://www.scotlawcom.gov.uk/files/7412/9829/2343/dp147.pdf


formation of contract (published 2012)3, penalty clauses (published 2016),4 and 

remedies for breach of contract (published 2017).5 Each discussion paper suggested 

either restatement and reform of the law (formation and remedies) or reform of the 

law only (interpretation and penalties). A consultation on a draft of what is now Part 1 

of this Bill, on formation of contract, took place from 1 September to 3 November 

2017.6 

The aim of the reform project was to assess the existing Scots law of contract 

against international comparators, in particular the Draft Common Frame of 

Reference (DCFR).7 The SLC’s Report on Review of Contract Law: Formation, 

Interpretation, Remedies for Breach, and Penalty Clauses (“the Report”) was 

published in 2018 and set out its recommendations for reform, which this Bill takes 

forward in full. 

In July 2024, the Scottish Government published a consultation seeking general 

views on the Report. In line with the process that Scottish Ministers set out to the 

Scottish Parliament in respect of potential Bills implementing 

older SLC recommendations, the consultation sought to establish: whether the 

landscape around this area of the law had changed since the Report was published 

and, if so, whether the changes were material to the recommendations contained in 

the Report; and, that the consultation views received by the SLC were still broadly 

held.8 

Analysis of the responses found that the majority of respondents expressed 

continued support for the recommendations of the SLC and were not aware of 

 

3 The Discussion Paper on Formation of Contract. Responses were received from 19 consultees, 
including members of the public, an MBA student, academics, the Senators of the College of Justice, 
the Faculty of Advocates, law firms and other representatives of the legal profession. 
4 The Discussion Paper on Penalty Clauses. Responses were received from 14 consultees, including 
academics, the Senators of the College of Justice, the Faculty of Advocates, solicitors, a barrister, law 
firms, other representatives of the legal profession, CCW Business Lawyers Ltd, the Competition and 
Markets Authority and the British Parking Association. 
5 The Discussion Paper on  Remedies for Breach of Contract. Responses were received from 11 
consultees, including the Senators of the College of Justice, the Faculty of Advocates, the Law 
Society, academics, law firms and other representatives of the legal profession. 
6 The Scottish Law Commission’s draft Contract (Formation) (Scotland) Bill. 
7 The DCFR is a model law which was prepared as part of an effort to promote more consistent and 
coherent legislation across the EU in the field of contract law. 
8 A total of 9 responses were received from Hector MacQueen, Lorna Richardson, Morton Fraser 
MacRoberts, Dumfries and Galloway Council, the Centre for Scots Law, the Competition and Markets 
Authority (CMA) and CMS.S 

https://www.gov.scot/publications/scottish-government-consultation-scottish-law-commission-report-review-contract-law/
https://www.gov.scot/publications/scottish-government-consultation-scottish-law-commission-report-review-contract-law/
https://www.scotlawcom.gov.uk/files/9513/3241/0632/dp154.pdf
https://www.scotlawcom.gov.uk/files/4815/0003/7098/Discussion_Paper_on_Penalty_Clauses_DP_No_162.pdf
https://www.scotlawcom.gov.uk/files/3114/9968/2972/Discussion_Paper_on_Remedies_for_Breach_of_Contract_DP_No_163.pdf
https://scotsconnect-my.sharepoint.com/personal/michael_paparakis_gov_scot/Documents/The%20Discussion%20Paper%20on%20%20Remedies%20for%20Breach%20of%20Contract.


material developments in the law or practice that require those recommendations to 

be revisited. The exception was the law of retention which respondents felt was less 

clear now than when the SLC made its recommendations.  The Scottish Government 

consulted on a statutory scheme for the law of contractual retention in March 2025.9  

Those affected 

The policy will impact parties who enter into a contract. The Bill restates and reforms 

aspects of the law of formation of contract and three aspects of the law of remedies 

for breach of contract. The overall policy aim is to produce rules that are clear, 

certain and accessible as possible. 

Parties to a contract can come from any group or community of people and so this 

legislation has the potential to impact on any person buying or selling goods or 

services, either in an individual personal capacity, in the course of business or some 

other capacity. 

The Scope of the EQIA 

We have been unable to identify public statistical data that would usefully aid the 

assessment of the impact of the Bill on protected characteristics. No issues were 

raised during the consultation process. 

Key Findings 

The Bill will impact parties who enter into a contract. The proposals in the Bill are 

overall neutral and would apply equally to any person who makes the decision to 

contract. There is no compulsion on any persons to enter into a contract, and for 

those not wishing to do so alternatives might be sought. Further, many of the 

 

9 The consultation was open for 8 weeks and Scottish Government officials arranged two seminars to 
discuss the proposed statutory scheme, which were attended by academics and legal practitioners. 
Responses were received from 12 consultees, including legal practitioners, the Scottish and Northern 
Ireland Plumbing Employers Federation, a local authority, the Scottish Law Agents’ Society, and 
academics. 

https://www.gov.scot/publications/contract-law-review-retention-consultation/


provisions in the Bill are default provisions that apply where parties have not agreed 

an alternative or where the contract might be silent. 

Recommendations and Conclusion 

The EQIA process has confirmed that the proposed Bill has no impact on a protected 

characteristic and so no direct changes have been made to the policy as a result of 

this EQIA. 

If the Bill is passed by Parliament, the Scottish Government will monitor its impact in 

practice. 



© Crown copyright 2025

This publication is licensed under the terms of the Open Government Licence v3.0 except 
where otherwise stated. To view this licence, visit nationalarchives.gov.uk/doc/open-
government-licence/version/3 or write to the Information Policy Team, The National 
Archives, Kew, London TW9 4DU, or email: psi@nationalarchives.gsi.gov.uk.

Where we have identified any third party copyright information you will need to 
obtain permission from the copyright holders concerned.

This publication is available at www.gov.scot 

Any enquiries regarding this publication should be sent to us at 

The Scottish Government
St Andrew’s House
Edinburgh
EH1 3DG

ISBN: 978-1-80643-206-6 (web only)

Published by The Scottish Government, September 2025

Produced for The Scottish Government by APS Group Scotland, 21 Tennant Street, Edinburgh EH6 5NA
PPDAS1656866 (09/25)

w w w . g o v . s c o t

http://nationalarchives.gov.uk/doc/open-government-licence/version/3
http://nationalarchives.gov.uk/doc/open-government-licence/version/3
mailto:psi%40nationalarchives.gsi.gov.uk?subject=
http://www.gov.scot
http://www.gov.scot

