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Title of Policy  
 
The First-tier Tribunal for Scotland Social Security Chamber and Upper Tribunal for 
Scotland (Rules of Procedure) (Miscellaneous Amendment) Regulations 2022 
 

Summary of aims and desired outcomes of Policy  
  
These regulations make amendments to The First-tier Tribunal for Scotland Social 
Security Chamber (Procedure) Regulations 2018 and The Upper Tribunal for 
Scotland (Social Security Rules of Procedure) Regulations 2018. The amendments 
will provide the First-tier Tribunal and Upper Tribunal, respectively, with a 
discretionary power to issue a direction prohibiting the disclosure of a document or 
information to a person (“the recipient”) if a registered medical practitioner or a 
registered nurse has advised that the information is likely to cause serious harm to 
the physical or mental health of the recipient or some other person. 
 
Directorate: Social Security Directorate 
 
Division: Social Security Policy Division 
 
Team: Five Family Payments, Funeral Support and Challenge Rights Unit   
 
 

Executive Summary 
 
This policy will introduce a new discretionary power to allow the First-tier Tribunal 
and Upper Tribunal, respectively, to issue a direction prohibiting the disclosure of a 
document or information to a person (“the recipient”) if a registered medical 
practitioner or a registered nurse has advised that the information is likely to cause 
serious harm to the physical or mental health of the recipient or some other person. 
 
There is a risk that harmful information that is shared with the First-tier Tribunal or 
the Upper Tribunal during an appeal could be shared with a person at risk of harm. 
Although we expect that the need to withhold harmful information will only occur in 
exceptional circumstances, the repercussions of disclosing a document or 
information that would cause serious harm to the physical or mental health of a 
person could be devastating for individuals and their families. 
 
The change will apply across all devolved benefits that carry a right of appeal. 
However, as this policy will give the First-tier Tribunal and the Upper Tribunal a 
discretionary power to issue a direction to prohibit disclosure of a document or 
information if it could cause the recipient serious harm, it is expected that people in 
receipt of disability assistance will be the most likely to be affected. This is because 
applications for disability assistance generally include consideration of a person’s 
physical and/or mental health while applications for  other devolved social security 
benefits generally do not.  
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Background 
 
The General Medical Council’s Guidance on Consent1 sets out that “in very 
exceptional circumstances” it may be appropriate for the non-disclosure of 
information to a patient if it would cause them serious harm. The guidance goes on 
to say that ‘serious harm’ means more than that the patient might become upset, 
decide to refuse treatment, or choose an alternative. In the context of individuals who 
are applying for disability assistance under Special Rules for Terminal Illness, the 
Chief Medical Officer’s guidance for doctors and nurses completing the Benefits 
Assessment for Special Rules in Scotland (BASRiS) form for terminal illness2 also 
notes the limited exception of “serious harm” where it may be appropriate to withhold 
the information from the patient. The guidance states that harmful information is 
anything that would be considered to cause serious harm to an individual’s mental 
and/or physical health if they were to become aware of it (e.g. a diagnosis of 
malignancy).   
 
Under section 62A of the Social Security (Scotland) Act 2018, Scottish Ministers 
have powers for the non-disclosure of information to a recipient if it relates to the 
physical or mental health of an individual and if a registered medical practitioner or a 
registered nurse has advised Scottish Ministers that the information is likely to cause 
serious mental or physical harm to the recipient if disclosed. The recipient could be 
the patient or the parent/individual with legal parental responsibilities for a child. 
However, section 62A of the 2018 Act only applies to certain duties of the Scottish 
Ministers under the 2018 Act. Section 62A will not apply if the individual’s case is 
appealed to the First-tier Tribunal or Upper Tribunal for Scotland. 
 
There are no provisions in The First-tier Tribunal for Scotland Social Security 
Chamber (Procedure) Regulations 2018 or The Upper Tribunal for Scotland (Social 
Security Rules of Procedure) Regulations 2018 to allow the First-tier Tribunal or the 
Upper Tribunal to prohibit the disclosure of a document or information to an 
individual if that information is likely to cause them serious mental or physical harm.  
 
The aim of this policy is to mitigate the risk of a person seeing or hearing information 
during a social security appeal that could cause serious harm to their physical or 
mental health.  
 
The approach is in line with Scottish Social Security principles to respect the dignity 
of individuals and the client’s right to choose. 
 

The scope of the Equality Impact Assessment  
 
The scope of this EQIA is to look at the impact the amendment regulations will have 
on people living in Scotland who are in receipt of any of the devolved benefits that 
carry a right of appeal. However, in practice, people in receipt of disability benefits 
will be the most likely to be affected. Therefore, this EQIA will focus on the potential 
impact of this policy on Scottish people in receipt of devolved disability benefits. 
 

                                            
1  Decision making and consent - GMC (gmc-uk.org) 
2 Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf (socialsecurity.gov.scot) 

https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
https://www.socialsecurity.gov.scot/asset-storage/production/downloads/Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf
https://www.socialsecurity.gov.scot/asset-storage/production/downloads/Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf
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Key Findings  
 
The policy may impact clients in different ways according to their individual 

circumstances. This section considers whether there are any greater or lesser 

impacts expected on individuals according to protected characteristics. 

 
Age 
 
We expect that it will be more likely that adults and young people aged 16 and 17 will 
be impacted by this policy.  
 
This is partly because children who are under 16 and eligible for disability assistance 
are generally not responsible for communicating directly with the Tribunal during an 
appeal. Instead it is generally a parent, guardian or appointee who makes the 
application on behalf of the child, who receives communications about the child’s 
disability benefit, and who communicates with the Tribunal during an appeal on the 
child’s behalf. They can therefore ensure that any information that could cause the 
child serious physical and/or mental harm is not shared with the child during an 
appeal. 
 
Once a child reaches the age of 16, they are considered a young person with legal 
capacity. Young people already in receipt of Child Disability Payment before the age 
of sixteen can continue to receive it until their eighteenth birthday as long as they are 
eligible, rather than applying for Adult Disability Payment. Young people aged 16 and 
17 can also choose to apply for Adult Disability Payment. Young people aged 16 and 
17 in receipt of disability assistance are generally expected to  manage their own 
application for assistance and manage their own payments. They receive 
communications directly from Social Security Scotland about their disability 
assistance. During an appeal, they would also receive direct communication from the 
Tribunal. If the young person cannot manage their own entitlement after they 
become 16, Social Security Scotland must consider whether an appointee is 
required to receive disability assistance on behalf of the young person.  
 
It is also possible that the adult receiving Child Disability Payment on behalf of the 
child could themselves be at risk of serious harm to their physical or mental health 
and that information may be withheld from them for their own safety.  
 
The policy will be applied equally, regardless of age, and based on the risk of serious 
harm to a person’s physical and/or mental health. However, this EQIA has concluded 
that this policy will have a greater impact on adults and young people aged 16 and 
17 who are in receipt of disability benefits than it will on children who are under 16. 
This is because children under the age of 16 who are in receipt of disability benefits 
generally have an adult who acts as the recipient of the benefit and who 
communicates with the Tribunal on behalf of the child during an appeal.  
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Disability 
 
As this policy will give the First-tier Tribunal and Upper Tribunal a discretionary 
power to issue a direction prohibiting the disclosure of a document or information to 
a person if it will cause serious harm to the physical or mental health of the recipient 
or some other person, it is expected that people in receipt of disability assistance will 
be the most likely to be affected. This is because applications for disability 
assistance generally include consideration of a person’s physical and/or mental 
health, while applications for other devolved benefits such as the Five Family 
Payments do not include consideration of a person’s physical and/or mental health. 
 
Adult Disability Payment, Child Disability Payment and Pension Age Disability 
Payment are benefits for disabled people or those with long term ill health conditions 
and this policy will have a direct impact on disabled people. The majority of these 
clients are likely to be covered by the definition of “disability” in the Equality Act 
2010. 

In October 2021, there were 297,213 people entitled to Personal Independence 
Payment in Scotland3. 3,300 of these claims were processed under DWP special 
rules for terminally ill people.   

In August 2021, there were 38,065 people entitled to Working Age Disability Living 
Allowance in Scotland4.  

In August 2021, there were 139,919 people entitled to Attendance Allowance in 
Scotland5 and 61,092 entitled to State Pension Age Disability Living allowance in 
Scotland6.  

As of August 2021, 43,460 children in Scotland were eligible for Child Disability 
Living Allowance, representing 4.7% of children under age 16.  

As of August 2021, 18 children entitled to Child Disability Living Allowance in 
Scotland were terminally ill, representing 0.04% of all Scottish  Child Disability Living 
Allowance cases . 

It is possible that some clients who apply for disability assistance because they are 
terminally ill will be impacted by this policy.  
 
In the period from November 2020 to October 2021 in Scotland, 77 out of 2,280 PIP 
SRTI applications were given a nil award (3.4%). 
 
Social Security Scotland has a different definition of terminal illness to that currently 
used for DWP disability benefits. The definition of terminal illness for the purpose of 
disability assistance is based on the clinical judgement of a registered medical 
professional, removing any reference to a time-restriction.  
 
Child Disability Payment and Adult Disability Payment awards under Special Rules 
for Terminal illness are given the highest award possible. This means that clients 

                                            
3 Personal Independence Payment at October 2021: summary statistics - gov.scot (www.gov.scot) 
4 Stat Xplore 
5 Stat Xplore 
6 Stat Xplore 

https://www.gov.scot/publications/personal-independence-payment-at-october-2021-summary-statistics/
https://www.gov.scot/publications/personal-independence-payment-at-october-2021-summary-statistics/
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whose applications are successful under Special Rules for Terminal Illness 
automatically receive the highest rate of the care or daily living component and, 
where a mobility component exists, they are awarded the higher rate. This means 
that requests for re-determinations or appeals is  likely to be rare among this client 
group. In the context of individuals who are applying for disability assistance under 
Special Rules for Terminal Illness, the Chief Medical Officer’s guidance for doctors 
and nurses completing the BASRiS form for terminal illness7 notes the limited 
exception of “serious harm” where it may be appropriate to withhold the information 
from the patient. The guidance states that harmful information is anything that would 
be considered to cause serious harm to an individual’s mental and/or physical health 
if they were to become aware of it (e.g. a diagnosis of malignancy).  
We consider that this policy will have a positive impact on disabled people in 
Scotland. The First-tier Tribunal and the Upper Tribunal have no powers to prohibit 
disclosure of a document or information to a person if the information is potentially 
harmful to that person. The Tribunal Procedure rules only allow the Tribunal to 
prohibit or restrict the public disclosure of any aspect of appeal proceedings if the 
Tribunal considers that it is necessary in the interests of justice or in order to protect 
the Convention rights of a person.  

In assessing the potential impact of the policy we considered whether the policy 
might negatively impact on people because it could prevent some people from 
seeing or hearing personal information about themselves.  There is a potential 
negative impact in terms of people’s rights to access information about themselves.    
 
This policy introduces a discretionary power for the First-tier Tribunal or the Upper 
Tribunal to issue a direction prohibiting the disclosure of a document or information 
to a person, but only if a registered medical practitioner or a registered nurse has 
advised that the information is likely to cause serious harm to the physical or mental 
health of the recipient or some other person. The General Medical Council’s 
Guidance on Consent8 sets out that “in very exceptional circumstances” it may be 
appropriate to prohibit disclosure of harmful information from the patient if it would 
cause them serious harm. 
 
Linking the Tribunal’s powers for issuing a direction to prohibit the disclosure of 
information only where a medical practitioner or registered nurse has informed either 
the Tribunal, or one or more of the parties, that disclosure of the document or 
information would be likely to cause serious harm to the physical or mental health of 
the recipient, or some other person, provides reassurance that the discretionary 
power to issue a direction would only be used by either the First-tier Tribunal or 
Upper Tribunal when truly needed. The regulations clearly set out the limited 
circumstances in which the Tribunal can consider giving such a direction. In addition, 
in exercising this discretionary power, the Tribunal must be satisfied, having regard 
to the interests of justice, that it is proportionate to give such a direction.  
 
We have assessed that the impact will be positive overall as the policy proposal 
meets the overarching aim of avoiding causing serious harm to a person’s physical 
or mental health. In addition, any negative impact is mitigated by the inclusion of 
clear rules that set a high threshold to be met, which is informed by clinical advice, 

                                            
7 Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf (socialsecurity.gov.scot) 
8  Decision making and consent - GMC (gmc-uk.org) 

https://www.socialsecurity.gov.scot/asset-storage/production/downloads/Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf
https://www.socialsecurity.gov.scot/asset-storage/production/downloads/Disability-Benefits-Terminal-Illness-CMO-guidance-V1.0.pdf
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
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before either the First-tier Tribunal or Upper Tribunal can use their discretionary 
power to issue a direction prohibiting disclosure of a document or information to a 
person if it is likely to cause them serious harm. 

As part of the appeal proceedings in the First-tier Tribunal, the Tribunal must provide 
the appellant with a copy of Social Security Scotland’s response to the notice of 
appeal, and any documents accompanying that response which have not already 
been given to the appellant. Since Social Security Scotland has a duty to send the 
Tribunal the information held by them that they used to make the determination and 
the re-determination, there is a risk that information could be shared with a person at 
this stage that could cause the person serious physical and/or mental harm. This 
policy will mitigate this risk with the aim of protecting people from harmful 
information.    
 
Sex 
 
Data from the Papworth Trust found that women make up a small majority of 
disabled people in the United Kingdom (23% of females have a disability compared 
to 19% of males)9.  A report by the Women’s Budget Group has also found that 
overall, women are more likely to rely on social security than men10. Data from the 
Scottish Surveys Core Questions 201911 found that 28.4% of women and 23.3% of 
men have a limiting long-term physical or mental health condition.  

   
The proposed policy will be applied equally to everyone on the basis of advice from a 
registered medical practitioner or registered nurse, rather than on the basis of their 
sex. We do not anticipate anyone to be negatively impacted by the policy on the 
basis of their sex. We anticipate everyone to receive positive benefits from the added 
safeguard of allowing the Tribunal to issue a direction prohibiting the disclosure of 
harmful information to a person if that information could cause serious harm to their 
physical or mental health. However, given that females are slightly more likely to be 
in receipt of disability benefits than males, the policy may impact more on females.    
 

Religion or belief 
 
The DWP data that the Scottish Government has access to about those in receipt of 
PIP, Disability Living Allowance and Attendance Allowance does not include 
information about these protected characteristics. 
 
We have not identified any particular barriers resulting from this policy approach 
which may affect people with the protected characteristic of religion and belief. 
 
Race 
 
Just under 4% of Scotland’s population belong to minority ethnic groups, and 7% of 
our total population communicate in home languages other than English12. Although 

                                            
9 papworth-trust-disability-facts-and-figures-2018.pdf (papworthtrust.org.uk) 
10 Social-security-gender-and-Covid-19.pdf (wbg.org.uk) 
11 Supporting documents - Scottish Surveys Core Questions 2019 - gov.scot (www.gov.scot) 
12 Home | Scotland's Census (scotlandscensus.gov.uk) 

https://www.papworthtrust.org.uk/about-us/publications/papworth-trust-disability-facts-and-figures-2018.pdf
https://www.papworthtrust.org.uk/about-us/publications/papworth-trust-disability-facts-and-figures-2018.pdf
https://wbg.org.uk/wp-content/uploads/2021/03/Social-security-gender-and-Covid-19.pdf
https://wbg.org.uk/wp-content/uploads/2021/03/Social-security-gender-and-Covid-19.pdf
https://www.gov.scot/publications/scottish-surveys-core-questions-2019/documents/
https://www.gov.scot/publications/scottish-surveys-core-questions-2019/documents/
https://www.scotlandscensus.gov.uk/
https://www.scotlandscensus.gov.uk/
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statistics showing the number of people within Scotland who are in receipt of 
disability benefits and who belong to minority ethnic groups are not available, we 
know that they generally make up 3.7% of those with a reported learning disability or 
developmental disorder.  
 
We have not identified any particular barriers resulting from this policy approach 
which may affect people with the protected characteristic of race.  
 

Marriage and civil partnership 
 
Although the Scottish Government does not require assessment against this 
protected characteristic unless the policy or practice relates to work (for example 
Human Resource policies and practices), we have not identified any particular 
barriers resulting from this policy which may affect people with the protected 
characteristic of marriage or civil partnership.  
 
Sexual orientation and gender reassignment 
 
In 2017, 2% of people in Scotland identified their sexual orientation as “Lesbian, 
Gay, Bisexual or other13."  
 
There is no robust data relating to the proportion of people in Scotland to whom the 
gender reassignment protected characteristic applies and DWP do not collect data 
on this protected characteristic. We have not identified any particular barriers 
resulting from this policy which may affect people with the protected characteristic of 
sexual orientation and gender reassignment.  
 
Pregnancy and Maternity 

We do not currently have any data on the number of disabled people that fall under 
this protected characteristic. 
 
We have not identified any particular barriers resulting from this policy which may 
affect people with the protected characteristic of pregnancy and maternity. 
 

Monitoring and Review 
 
Scottish Ministers have committed to reporting annually on how often the provisions 
in section 62A of the Social Security (Scotland) Act 2018 have been used both for  
applications for standard disability assistance, and for applications for disability 
assistance on grounds of terminal illness. This is provided the numbers are not so 
low that it could lead to identifying clients. 
 

  

                                            
13 Sexual orientation in Scotland 2017: summary of evidence base - gov.scot (www.gov.scot) 

https://www.gov.scot/publications/sexual-orientation-scotland-2017-summary-evidence-base/pages/1/
https://www.gov.scot/publications/sexual-orientation-scotland-2017-summary-evidence-base/pages/1/
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Conclusion 
 
We consider that this policy will have a positive impact on disabled people in 
Scotland. As this policy will give the First-tier Tribunal and Upper Tribunal a 
discretionary power to issue a direction prohibiting the disclosure of a document or 
information to a person if it will cause serious harm to the physical or mental health 
of the recipient or some other person, it is expected that people in receipt of disability 
assistance will be the most likely to be affected.  This is because applications for 
disability assistance generally include consideration of a person’s physical and/or 
mental health, while applications for  other devolved benefits do not generally include 
consideration of a person’s physical and/or mental health.  
 
There is the potential negative impact in terms of individuals’ rights to access 
information held about them. However, this potential negative impact is mitigated by 
the inclusion of clear rules that set a high threshold to be met, which is informed by 
clinical advice, before either the First-tier Tribunal or Upper Tribunal can use their 
discretionary power to issue a direction prohibiting disclosure of a document or 
information to a person if it is likely to cause them serious harm. Overall, we consider 
the policy meets the overarching aim of avoiding causing serious harm to an 
person’s physical or mental health. 
 
There are data gaps around protected characteristics. Social Security Scotland 
published an Equality Strategy on 22 June 2021 which will help us to meet our 
responsibilities under the Equality Act 2010. The strategy is accompanied by a set 
of Equality Outcomes. These measurable outcomes are based on information set out 
in our Mainstreaming Equality Report and are informed by our stakeholders. 
 
Social Security Scotland has developed an action plan to put this strategy in place 
and achieve our equality outcomes. Under outcome three, “Delivering and improving 
our service” they have committed to taking forward a number of actions including 
actions to: 
 

• Carry out more analysis of clients’ diversity and equalities information, in 
particular the disabled people category and intersectionality. 

• Build on the work of the National Engagement and Local Delivery teams to 
understand the needs of specific equality groups and communities. This 
includes demand for translated information, making our application process 
easier, and specific support needs. 

• Be aware of and understand the findings from client panels, experience 
panels and equalities research when we are developing and improving our 
services. 

• In line with our commitment under the Social Impact Pledge, encourage 
everyone to use their allocated volunteering hours. This will help to increase 
awareness of the differing needs and the specific inequalities faced by our 
current and potential clients. 

• Improve joint working with our Policy and Directorate colleagues, particularly 
in relation to the Maximising Benefit Uptake Strategy and Policy Evaluation 
Strategy for Benefits. 
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Authorisation  
 
I am satisfied with the equality impact assessment that has been undertaken for The 
First-tier Tribunal for Scotland Social Security Chamber and Upper Tribunal for 
Scotland (Rules of Procedure) (Miscellaneous Amendment) Regulations 2022 and 
give my authorisation for the results of this assessment to be published on the 
Scottish Government’s website. 
 
Name: Lynn Forsyth 
 
Position: Unit Head, Five Family Payments, Funeral Support and Challenge Rights 
Unit 
 
Authorisation date: 12 April 2022 
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