ANNEX A
APPLIED EXEMPTION

The following exemptions have been applied in responding to your request:
Section 36 (1

An exemption under section 36 (1) of FOISA (confidentiality in legal proceedings) applies to some of the information you have
requested. This exemption applies because the information consists of legal advice and disclosure would breach legal
professional privilege.

Legal professional privilege protects confidential communications between legal advisers and their clients. It allows officials
and Ministers to seek and receive legal advice in confidence, which is essential to ensure that decisions are made on a fully
informed basis. Disclosing this information would undermine that confidentiality and could discourage officials from seeking or
recording legal advice in future, which would not be in the public interest.

This exemption is not subject to the ‘public interest test’, so we are not required to consider whether the public interest in
disclosing the information outweighs the public interest in applying the exemption.

Section 38(1) (a)

Exemption under section 38(1)(a) of FOISA (personal information of the applicant) applies to some of the information you have
requested. This exemption applies because the information constitutes your own personal data.

Under section 38(1)(a), personal data relating to the applicant is exempt from disclosure under FOISA as it is instead
accessible to you under the subject access provisions of the UK General Data Protection Regulation (UK GDPR) and the
Data Protection Act 2018.

This exemption is absolute and therefore is not subject to the ‘public interest test'.

Section 30 (b) (i)

Exemptions under section 30 (b) (i) of FOISA (free and frank provision of advice) applies to some of the information you have
requested. This exemption applies because disclosure would, or would be likely to, inhibit substantially the free and frank
provision of advice. This exemption recognises the need for officials and Ministers to have a private space in which to
consider and discuss advice before the Scottish Government reaches a settled public position. The information withheld
consists of internal advice and briefing material, where officials are providing candid views, options and recommendations.
Disclosing this information would be likely to inhibit officials from providing such full and frank advice in the future.

This exemption is subject to the ‘public interest test’. Therefore, taking account of all

the circumstances of this case, we have considered if the public interest in disclosing

the information outweighs the public interest in applying the exemption. We have

found that, on balance, the public interest lies in favour of upholding the exemption.

We recognise that there is some public interest in release because there is a greater public interest in ensuring that officials

can provide comprehensive and candid advice to support effective decision-making. On balance, we consider that the public

interest lies in favour of upholding the exemption.
Section 38 (1) (b

Exemptions under section 38 (1) (b) of FOISA (personal information) applies to some of the information you have requested.
This exemption applies because the information is personal data relating to identifiable individuals, such as names and
contact details.

Disclosing this information would contravene the data protection principles in the UK General Data Protection Regulation (UK
GDPR) and the Data Protection Act 2018. In particular, it would be unfair and unlawful to disclose personal data where the
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individuals involved would not reasonably expect their information to be made public in response to this request.

This exemption is not subject to the ‘public interest test’. Therefore, we are not required to consider whether
the public interest in disclosing the information outweighs the public interest in applying the exemption.

Scottish Ministers, special advisers and the Permanent Secretary are covered by the terms of the Lobbying (Scotland) Act 2016. See
www.lobbying.scot

St Andrew's House, Regent Road, Edinburgh EH1
3DG

WwWw.gov.scot

(@©) Y| INVESTORS IN PEOPLE" [RE
%ms> =2 We invest in people Silver L(&:ILEPTCW t






