APPENDIX A

From: James Hamilton [REDACTED - S.38(1)(b)]
Sent: 19 May 2021 22:05

To: [REDACTED - S.38(1)(b)]

Subject: Re: Ministerial Code- retention of records

Hi [REDACTED - S.38(1)(b)] - Sorry for delay- will get back to you soon.
J

On Tue, 11 May 2021 at 15:04, [REDACTED — S.38(1)(b)] wrote:
Dear James,

I hope you are well and that you have had a good break over Easter. Apologies for the delay
in getting in touch about this, it has taken me longer to look at this than | had hoped.

| mentioned several weeks ago that | was working on a couple of things relating to the
records keeping and retention of the documents created during the investigation. This will
ensure that data protection and record keeping for the investigation is properly concluded.

The first relates to where the records showing the conduct of the investigation would be
retained. | have attached a draft retention policy, which sets out the core principles, roles and
responsibilities of the various parties, and the steps that would be taken to deposit the
information with NRS. This will ensure that the records of the investigation are retained in a
suitable fashion. Could you have a look and let me know of any comments?

The information transferred will be assessed for sensitivity; | have conducted an initial
assessment of this and would suggest that an exemption would apply to the information
initially. I can explain this in more detail if that would be helpful?

I have also discussed records keeping and data protection issues with colleagues with
expertise in data protection, who have advised that in order to keep things right from a data
protection perspective we need to write to participants to let them know what will happen to
their information, and to give them an opportunity to object to information being retained and
transferred to NRS. | have prepared the attached sample letter which sets this out, and
includes two variants of text depending on what is to be transferred. Could you let me know
if you are content for me to prepare letters to the various participants?

[REDACTED - S.38(1)(b)]
Best wishes,

[REDACTED - S.38(1)(b)]



[REDACTED -S.30(b)(ii)]



From: [REDACTED - S.38(1)(b)]

Sent: 14 March 2022 18:01

To: 'James Hamilton' [REDACTED - S.38(1)(b)]

Subject: RE: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

I will send a Teams link, if that doesn’t work we could try Whatsapp.

From: James Hamilton

Sent: 14 March 2022 17:28

To: [REDACTED — S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Whatever you think is best. | have no expertise! J

On Mon 14 Mar 2022 at 16:26 [REDACTED - S.38(1)(b)] wrote:
That’s great. In terms of how to conduct the meeting, would a Microsoft teams call work?
Alternatively | wondered about using Whatsapp to do a group phone call.

From: James Hamilton [REDACTED - S.38(1)(b)]

Sent: 11 March 2022 17:41

To: [REDACTED - S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Of course!
James

On Fri, 11 Mar 2022 at 17:22, [REDACTED - S.38(1)(b)] wrote:
Phew, I was a little bit worried! And I think you are totally reasonable to not want to do
another big enquiry.

Would it be ok if one of my colleagues joins us for the call on Tuesday? Alison Irvine has
recently been appointed as Deputy Director for Cabinet, Parliament and Governance and is in
charge of the division that has responsibility for the Ministerial Code. I think her team would
be best placed to provide support on updates to the Code as they are far more expert on the
detail, so it would be really helpful if she had an opportunity to meet you and discuss how
you would like to take the work forward.

From: James Hamilton [REDACTED - S.38(1)(b)]

Sent: 11 March 2022 16:42

To: [REDACTED — S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Thanks [REDACTED — S.38(1)(b)]



Not cheeky at all, I am happy to finish this out as I undertook to do it. I think | had agreed
with Eilish Angiolini that we would do it jointly.

| just don't fancy another big enquiry! | think | have done my stint!
James

On Fri, 11 Mar 2022 at 15:48, [REDACTED - S.38(1)(b)] wrote:
Hi James,

Great, | will send a calendar request. Happy to discuss the data protection elements of this, as
you say | think the main thing is to sort out any remaining actions and | am keen to avoid
overcomplicating things!

This might be a bit of a cheeky question, but when you say you are intending to retire from
this role soon, would that be as soon as any remaining record keeping is sorted, or would you
stay on to update the Ministerial Code in response to the new procedure?

Best wishes,
[REDACTED - S.38(1)(b)]

From: James Hamilton [REDACTED - S.38(1)(b)]

Sent: 11 March 2022 12:08

To: [REDACTED - S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Hi [REDACTED - S.38(1)(b)]
Yes, 3.00 pm on Tuesday suits fine.

The main thing | want to discuss is the data protection/retention question. I plan to retire from
this post soon but need to sort this out before I do.

| am very sceptical of the idea that the issue could be one for Irish data protection law. The
material | have acquired was pursuant to an appointment to an official position in Scotland
and the enquiry was conducted following a request by the FM of Scotland. The Secretariat
(you!) was [REDACTED - s.26(c)] based in Scotland, [REDACTED - 5.26(c)], the matters
enquired into happened in Scotland and any issues arising would have been subject to the
Scottish Courts and Scottish Law. | find it inconceivable, for example, that an Irish court
would have had any jurisdiction to make any order concerning my conduct of or any other
aspect of the enquiry. As you know, | was at pains to ensure compliance with Scottish law
and hired a Scottish advocate to advise me in this respect. [REDACTED - s.26(c)]. The only
connection to Irelad is that that is where | lived and was physically present when conducting
the interviews. | was in Ireland when I wrote the report but did so electronically and
presented the text to you (in Scotland) for final editing and transmission.

| do not believe I hold any documents which are not copies of electronic documents also held
by you except for handwritten notes which | will be happy to destroy.



The computer | worked on is (alas!) no more, but I have retained the hard drive which | have
smashed with a lump hammer!

Maybe you can reflect on this before we talk on Tuesday.
| look forward to talking to you then.

Best wishes

James

On Fri, 11 Mar 2022 at 11:39, [REDACTED - S.38(1)(b)] wrote:
Hi James,

No problem, would 3pm on Tuesday work for you?
Best wishes,

[REDACTED - S.38(1)(b)]

From: James Hamilton [REDACTED — S.38(1)(b)]
Sent: 11 March 2022 11:11

To: [REDACTED - S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Hi [REDACTED - S.38(1)(b)]

Sorry For delay in replying. A phone call would be useful. Would next Tuesday afternoon
suit?

Best wishes

James

On Mon, 7 Mar 2022 at 14:58, [REDACTED - S.38(1)(b)] wrote:
Hi James,

Further to my last update, the updated Procedure for handling complaints about a current or
former Minister is now live- it came into operation on the 24™ of February. The final version
of the procedure is live on the Scottish Government website at this link Making a formal
complaint about a minister’s or former minister’s behaviour: updated procedure - gov.scot
(www.gov.scot).

| wondered if you were free at all over the next couple of weeks and if we could set up a
phone call to catch up on the next steps for updating the Code?


https://www.gov.scot/publications/complaints-procedure-complaining-about-a-minister-or-former-minister/
https://www.gov.scot/publications/complaints-procedure-complaining-about-a-minister-or-former-minister/
https://www.gov.scot/publications/complaints-procedure-complaining-about-a-minister-or-former-minister/

Best wishes,

[REDACTED - S.38(1)(b)]

From: [REDACTED - S.38(1)(b)]

Sent: 08 February 2022 18:06

To: 'James Hamilton' [REDACTED - S.38(1)(b)]

Subject: RE: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Hi James,

Apologies, when | returned from leave | saw your [REDACTED - S.38(1)(b)] email but
missed this one! It would be great to have a catch up by phone, are there any times later this
week or early next week that would work for you?

Best wishes,

[REDACTED - S.38(1)(b)]

From: James Hamilton [REDACTED - S.38(1)(b)]

Sent: 31 January 2022 11:24

To: [REDACTED - S.38(1)(b)]

Subject: Re: Scottish Government- further information on updated Procedure for handling
formal complaints about a Minister's or former Minister's behaviour

Hi [REDACTED - S.38(1)(b)]

I hope all is well with you.

I would like to try and wrap up any outstanding matters. | think a quick word on the phone
would be helpful. Can you let me know what you think and we can discuss how to deal with
the remaining. issues.

Best wishes

James

On Fri, 14 Jan 2022 at 12:26, James Hamilton [REDACTED - S.38(1)(b)] wrote:
Hi [REDACTED - S.38(1)(b)]

Happy New Year!
I will read this and get back to you next week.
James

On Thu 13 Jan 2022 at 13:42 [REDACTED - S.38(1)(b)] wrote:



Dear James,

Please see attached letter giving an update on the updated procedure for handling formal
complaints by civil servants about a Minister’s or former Minister’s behaviour, and a copy of
the final Draft version of the Procedure.

Best wishes,

[REDACTED - S.38(1)(b)]
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T: [REDACTED s.38(1)(b)] The Scottish
E: [REDACTED s.38(1)(b)] Government
James Hamilton
By email

13 January 2022

Dear Mr Hamilton

UPDATED PROCEDURE FOR HANDLING FORMAL COMPLAINTS BY CIVIL
SERVANTS ABOUT A MINISTER’S OR A FORMER MINISTER’S BEHAVIOUR

This afternoon, the Scottish Government will share with parliament the updated procedure
for handling formal complaints by civil servants about a Minister’s or former Minister’s
behaviour. This was a central commitment in the implementation plan that was published in
June 2021 responding to the reports from the Scottish Parliament Harassment Committee,
Laura Dunlop QC and yourself in capacity as Independent Advisor on the Ministerial Code.

Under the procedure, external, independent investigators and adjudicators will handle formal
complaints of bullying, harassment and discrimination. The Scottish Government will then
be responsible for acting on the final decision if the complaint is upheld.

Officials have worked in partnership with recognised trade unions in the development of the
procedure and will continue their engagement with unions and staff in the coming weeks
ahead of the procedure being implemented in February.

After implementation, we will invite you to offer advice on any necessary adjustments to the
Scottish ministerial code in the context of this update procedure and other required
revisions. In particular, the procedure requires the code to include a provision obliging all
Ministers to cooperate fully in respect of a complaint made under the updated procedure.
We are looking forward to discussing this further with you when the procedure is
implemented in February.

Yours sincerely,
[REDACTED s.38(1)(b)]

Cabinet, Parliament and Governance Division

St Andrew’s House, Regent Road, Edinburgh EH1 3DG
WWW.gOV.Scot



[REDACTED - s.25(1) — information otherwise accessible]



From: [REDACTED - S.38(1)(b)]

Sent: 02 November 2021 16:02

To: 'James Hamilton' [REDACTED — S.38(1)(b)]

Subject: Scottish Government- further information on updated Procedure

Dear Mr Hamilton,

In June, the Scottish Government responded to the reports by Mr Hamilton on the First
Minister’s self-referral under the Scottish Ministerial Code, on the complaints procedure by
Laura Dunlop QC, and by the parliamentary inquiry into the handling of harassment
complaints. The response committed to establishing an external, independent Procedure to
handle formal complaints made about a current or former Minister’s behaviour.

| thought you would appreciate knowing that the development of the updated Procedure has
reached a milestone in its progress. Following consultation with stakeholders, including our
recognised trades unions, we are seeking to attract interest for external adjudicator and
external investigator roles through advertising on the Scottish Government Public
Appointments portal, the adverts can be accessed here: Scottish Government - Public
Appointments (appointed-for-scotland.org).

We are on track to develop the Procedure and a fuller update will be given to Parliament
before the end of the year. The Scottish Government also indicated in its response that it will
cooperate with the Independent Advisers on taking forward any wider revisions to the
Ministerial Code and the Code of Conduct for Special Advisers that may be required in light
of the updated Procedure and we will be in touch with you on this matter in due course.

Yours sincerely,
[REDACTED - S.38(1)(b)]

[REDACTED - S.38(1)(b)] | Directorate for Constitution and Cabinet | Scottish Government
| Please contact me on Teams or on [REDACTED - S.38(1)(b)]


https://applications.appointed-for-scotland.org/
https://applications.appointed-for-scotland.org/

From: Helen Webster

Sent: 08 December 2023 13:07

To: James Hamilton [REDACTED - S.38(1)(b)]

Subject: FOI Appeal - Scottish Ministers v Scottish Information Commissioner & Harrop

Mr Hamilton

You will likely have seen the news coverage this week regarding the recent court judgement
on the FOI case relating to your investigation following Ms Sturgeon’s self-referral in
relation to the Ministerial Code.

The Court is yet to publish its written reasons for its decision, but these are expected shortly
and will be published on the Court’s website. I will alert you to this once available.
Thereafter, I will ensure you are kept informed on the next steps and the relevant timescales
for future decisions. If you have any questions, | would be very happy to answer these as best
| can.

Many thanks,
Helen

Helen Webster (she/her) | Deputy Director for Cabinet, Parliament and Governance |
Directorate for Communications and Ministerial Support | Scottish Government

E: [REDACTED - S.38(1)(b)] | [REDACTED — S.38(1)(b)]

Working from home and from SG offices and the Scottish parliament. Available on MS
Teams, email or mobile. Please note I'm working flexibly and do not usually work on Friday
afternoons. If you receive this outwith normal working hours please do not feel you need to
pick this up outside of your own working pattern.





