
Email from Minister for Parliamentary Business to officials 14 August 2024 
 
From: [Redacted – 38(1)(b)]@gov.scot> On Behalf Of Minister for Parliamentary Business 2024 
Sent: 14 August 2024 15:59 
To: [Redacted – 38(1)(b)]@gov.scot> 
Cc: Deputy First Minister and Cabinet Secretary for Economy & Gaelic <DFMCSEG@gov.scot>; Minister for 
Parliamentary Business 2024 <MinisterPB@gov.scot>; Lord Advocate <LordAdvocate@gov.scot>; Solicitor 
General <SolicitorGeneral@gov.scot>; Permanent Secretary <PermanentSecretary@gov.scot>; DG 
Corporate <dgcorporate@gov.scot>; LSLA team <DLPCEALSLA@gov.scot>; Colin McAllister 
<Colin.McAllister@gov.scot>; Emily Mackintosh <Emily.Mackintosh@gov.scot>; Jeanette Campbell 
<Jeanette.Campbell@gov.scot>; Andrew Bruce <Andrew.Bruce@gov.scot>; Helen Webster 
<Helen.Webster@gov.scot>; Ashleigh Gray <Ashleigh.Gray@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
Solicitor to the Scottish Government <solicitor@gov.scot>; Kenneth Hannaway 
<Kenneth.Hannaway@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
Alison Coull <Alison.Coull@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
[Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
Lorna Gibbs <Lorna.Gibbs@gov.scot> 
Subject: RE: URGENT - Appeal - Ministerial Submission - Advice on FOI appeal case 202400394394  
 

This email is for the official record and confirms a Ministerial Decision. This email must be 
placed in the official record (eRDM) by your team in line with SG records management 
policy. 

Hi [Redacted – 38(1)(b)],  
 
Mr Hepburn is content with the draft response to OSIC.   
 
Thanks,  
 
[Redacted – 38(1)(b)] 
Deputy Private Secretary to Minister for Parliamentary Business – Jamie Hepburn MSP 
The Scottish Government 
St Andrew’s House | Regent Road | Edinburgh | EH1 3DG 
T: 0131 244 [Redacted – 38(1)(b)] M: [Redacted – 38(1)(b)] Email: MinisterPB@gov.scot  
 
All e-mails and attachments sent by a Ministerial Private Office to another official on behalf of a Minister relating to a decision, request or comment 
made by a Minister, or a note of a Ministerial meeting, must be filed appropriately by the primary recipient. Ministerial Private Offices do not keep 
official records of such e-mails or attachments. 
 
Scottish Ministers, Special Advisers and the Permanent Secretary are covered by the terms of the Lobbying (Scotland) Act 2016. See 
www.lobbying.scot. 

 
From: [Redacted – 38(1)(b)]@gov.scot>  
Sent: Wednesday, August 14, 2024 8:57 AM 
To: Minister for Parliamentary Business 2024 <MinisterPB@gov.scot> 
Cc: Deputy First Minister and Cabinet Secretary for Economy & Gaelic <DFMCSEG@gov.scot>; Lord Advocate 
<LordAdvocate@gov.scot>; Solicitor General <SolicitorGeneral@gov.scot>; Permanent Secretary 
<PermanentSecretary@gov.scot>; DG Corporate <dgcorporate@gov.scot>; LSLA team <DLPCEALSLA@gov.scot>; 
Colin McAllister <Colin.McAllister@gov.scot>; Emily Mackintosh <Emily.Mackintosh@gov.scot>; Jeanette Campbell 
<Jeanette.Campbell@gov.scot>; Andrew Bruce <Andrew.Bruce@gov.scot>; Helen Webster 
<Helen.Webster@gov.scot>; Ashleigh Gray <Ashleigh.Gray@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Solicitor to 
the Scottish Government <solicitor@gov.scot>; Kenneth Hannaway <Kenneth.Hannaway@gov.scot>;[Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Alison Coull <Alison.Coull@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Lorna Gibbs <Lorna.Gibbs@gov.scot> 
Subject: URGENT - Appeal - Ministerial Submission - Advice on FOI appeal case 202400394394  
Importance: High 



 
PS/Minister for Parliamentary Business, 
 
Thank you for confirming that Mr Hepburn is content to continue to withhold the requested 
information in the appeal case 202400394394 under FOISA section 50(5). I have attached a draft 
response to OSIC confirming this position for Mr Hepburn’s consideration.  
 
Given the legal complexities, [Redacted – 30(c)] have supported the drafting of this letter and 
[Redacted – 30(c)] have confirmed they are content with the draft.  
 
If the Minister is content with the draft, we would hope to respond to the Commissioner 
today as OSIC’s deadline of yesterday has now passed.  
 
[Our of scope] 
 
Kind regards 
[Redacted – 38(1)(b)]  
 
 
[Redacted – 38(1)(b)] 
Head of Reviews and Appeals  
 
Freedom of Information Unit | Improving Public Engagement Division | Scottish Government  
 
Viva Engage: @FOI Community | FOI Guidance: 10 Steps to Freedom of Information Responses 
 
From: [Redacted – 38(1)(b)]@gov.scot> On Behalf Of Minister for Parliamentary Business 2024 
Sent: Monday, August 12, 2024 5:51 PM 
To: Lorna Gibbs <Lorna.Gibbs@gov.scot> 
Cc: Deputy First Minister and Cabinet Secretary for Economy & Gaelic <DFMCSEG@gov.scot>; Lord Advocate 
<LordAdvocate@gov.scot>; Solicitor General <SolicitorGeneral@gov.scot>; Permanent Secretary 
<PermanentSecretary@gov.scot>; DG Corporate <dgcorporate@gov.scot>; LSLA team <DLPCEALSLA@gov.scot>; 
Colin McAllister <Colin.McAllister@gov.scot>; Emily Mackintosh <Emily.Mackintosh@gov.scot>; Jeanette Campbell 
<Jeanette.Campbell@gov.scot>; Andrew Bruce <Andrew.Bruce@gov.scot>; Helen Webster 
<Helen.Webster@gov.scot>; Ashleigh Gray <Ashleigh.Gray@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>;[Redacted – 
38(1)(b)]@gov.scot>; Solicitor to the Scottish Government <solicitor@gov.scot>; Minister for Parliamentary Business 
2024 <MinisterPB@gov.scot>; Kenneth Hannaway <Kenneth.Hannaway@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Alison Coull <Alison.Coull@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot> 
Subject: RE: URGENT - Appeal - Ministerial Submission - Advice on FOI appeal case 202400394394  
 

This email is for the official record and confirms a Ministerial Decision. This email must be 
placed in the official record (eRDM) by your team in line with SG records management 
policy. 

Hi Lorna,  
 
Mr Hepburn is content to continue to withhold the requested information in the appeal case 
202400394394 under FOISA section 50(5), and to write to the Scottish Information Commissioner 
giving full reasoning for this position. 
 
[Out of scope] 
 
 



Many thanks,  
 
[Redacted – 38(1)(b)] 
Deputy Private Secretary to Minister for Parliamentary Business – Jamie Hepburn MSP 
The Scottish Government 
St Andrew’s House | Regent Road | Edinburgh | EH1 3DG 
T: 0131 244 [Redacted – 38(1)(b)] M: [Redacted – 38(1)(b)] Email: MinisterPB@gov.scot  
 
All e-mails and attachments sent by a Ministerial Private Office to another official on behalf of a Minister relating to a decision, request or comment 
made by a Minister, or a note of a Ministerial meeting, must be filed appropriately by the primary recipient. Ministerial Private Offices do not keep 
official records of such e-mails or attachments. 
 
Scottish Ministers, Special Advisers and the Permanent Secretary are covered by the terms of the Lobbying (Scotland) Act 2016. See 
www.lobbying.scot. 

  



Email from officials to Minister for Parliamentary business 09 September 2024 
 
From: Lorna Gibbs <Lorna.Gibbs@gov.scot>  
Sent: 09 September 2024 15:41 
To: Minister for Parliamentary Business 2024 <MinisterPB@gov.scot> 
Cc: Deputy First Minister and Cabinet Secretary for Economy & Gaelic <DFMCSEG@gov.scot>; Lord 
Advocate <LordAdvocate@gov.scot>; Solicitor General <SolicitorGeneral@gov.scot>; Permanent Secretary 
<PermanentSecretary@gov.scot>; DG Corporate <dgcorporate@gov.scot>; LSLA team 
<DLPCEALSLA@gov.scot>; Colin McAllister <Colin.McAllister@gov.scot>; Emily Mackintosh 
<Emily.Mackintosh@gov.scot>; Jeanette Campbell <Jeanette.Campbell@gov.scot>; Andrew Bruce 
<Andrew.Bruce@gov.scot>; Helen Webster <Helen.Webster@gov.scot>; Ashleigh Gray 
<Ashleigh.Gray@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Solicitor to 
the Scottish Government <solicitor@gov.scot>; Kenneth Hannaway <Kenneth.Hannaway@gov.scot>; 
[Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Alison Coull <Alison.Coull@gov.scot>; 
[Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
[Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; 
[Redacted – 38(1)(b)]@gov.scot> 
Subject: RE: URGENT - Appeal - Ministerial Submission -Commissioner's decision on FOI appeal case 
202400394394  
 
Private Office 
 
 
We have today received decision 193/2024 from the Scottish Information Commissioner. This case 
considered a request from [38(1)(a)] for all legal advice given to us in relation to our decision to 
appeal the Commissioner’s decision 004/2023 to the Court of Session (Case ref XA10/23). This 
was to include legal advice given in relation to the decision to appeal , advice in preparation for the 
court hearing and all other advice provided in relation to the case.  
 
We refused the request, withholding all information requested under section 36(1) (information 
subject to legal professional privilege), particularly citing litigation privilege, and defended this 
position when the case was appealed to the Commissioner. When the case was appealed to the 
Commissioner, he, as is usual at appeal, requested copies of the withheld information Given the 
circumstances of this case, which concerned legal advice relating to a court case in which the 
Commissioner was the opposing party, we did not provide the withheld information to the 
Commissioner.  
 
[Out of scope] 
 
 
Lorna Gibbs  
Improving Public Engagement Division 
SRO Hybrid Working 
Mainly working from home 
 
Please let me know if we are meeting and you have any accessibility needs 
 
Pronouns: she \ her 
 
  



Submission to Minister for Parliamentary Business 12 August 2024 
 
From: Lorna Gibbs  
Sent: Monday, August 12, 2024 5:00 PM 
To: Minister for Parliamentary Business 2024 <MinisterPB@gov.scot> 
Cc: Deputy First Minister and Cabinet Secretary for Economy & Gaelic <DFMCSEG@gov.scot>; Lord Advocate 
<LordAdvocate@gov.scot>; Solicitor General <SolicitorGeneral@gov.scot>; Permanent Secretary 
<PermanentSecretary@gov.scot>; DG Corporate <dgcorporate@gov.scot>; LSLA team <DLPCEALSLA@gov.scot>; 
Colin McAllister <Colin.McAllister@gov.scot>; Emily Mackintosh <Emily.Mackintosh@gov.scot>; Jeanette Campbell 
<Jeanette.Campbell@gov.scot>; Andrew Bruce <Andrew.Bruce@gov.scot>; Helen Webster 
<Helen.Webster@gov.scot>; Ashleigh Gray <Ashleigh.Gray@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>;[Redacted – 
38(1)(b)]@gov.scot>; Solicitor to the Scottish Government <solicitor@gov.scot>; Kenneth Hannaway 
<Kenneth.Hannaway@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>;[Redacted – 38(1)(b)]@gov.scot>; Alison Coull 
<Alison.Coull@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 
38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot> 
Subject: URGENT - Appeal - Ministerial Submission - Advice on FOI appeal case 202400394394  
 
Private Office 
 
We updated the Minister at the end of July about a complex and sensitive FOI appeal case which 
required [Redacted – 30(c)] advice. That advice has now been received and considered and the 
team were in touch with you last week to say that we hoped to get the submission to you today in 
advance of tomorrow’s OICS deadline. This submission along with 4 annexes is now attached. 
 
You will see from the submission that if the Minister accepts the suggested option, a letter will 
need to go to OICS. A draft of that letter is being worked on urgently. However, to give the Minister 
as much time as possible to consider this complex issue, I am sending the submission now. 
 
Although the deadline is tomorrow we may be able to secure a short extension if required. Could 
you please let us know if this is likely to be needed. 
 
Many thanks 
 
 
 
 
Lorna Gibbs  
Improving Public Engagement Division 
SRO Hybrid Working 
Mainly working from home 
 
Please let me know if we are meeting and you have any accessibility needs 
 
Pronouns: she \ her 
 
 
 
Attachments to email - Ministerial submission 
 

Communications and Ministerial Support Directorate/ 
Improving Public Engagement Division  

12 August 2024 
 
Minister for Parliamentary Business 
 
 
Priority and Purpose 



 
Urgent 
 
Recommendation 
 
Recommends that you: agree to continue to withhold the requested information in the appeal case 
202400394394 under FOISA section 50(5), and to write to the Scottish Information Commissioner 
giving a full reasoning for our position. 
 
Context and Issues 
 
This submission follows an initial submission on 26 July 2024 which gave the background to this 
complex FOI appeal case. For ease, an updated background is attached at annex 1.  
 
As agreed, [Redacted – 30(c)] on a number of legal questions, including possible options and the 
legal risks and implications of sharing the requested information with the Commissioner to enable 
him to assess a FOI appeal on case 202400394394.   
 
[Out of scope]  
 
[Redacted – 36(1)] 
 
On that basis we recommend that we should maintain reliance on section 50(5) and that we should 
not voluntarily disclose the withheld information to the Commissioner. 
 
[Out of scope] 
 
The Commissioner’s letter of 17 July 2024 acknowledged the right of Ministers to withhold the 
information, but questioned “whether any action which, even if strictly permitted, has the effect of 
frustrating such consideration is fully in the spirit of FOISA.” 
 
[Redacted – 36(1)] 
 
[Redacted – 30(c)] 
 
In common with the Commissioner’s current approach to the appeals process, short deadlines are 
being issued. We were granted an extension until Tuesday 13 August to respond to the request to 
share the information. We would be cautiously optimistic of being able to extend that by a few days 
if necessary.  
 
For further background, the following documents are attached as annexes: 
 

[Redacted – 36(1)] 
 
 
Options Considered and Advice 
 
Following [Redacted – 30(c)] advice, and incorporating the views of [Redacted – 30(c)], two 
options have been considered.  
 
 Option 1 – maintain reliance on section 50(5) of FOISA 
 
Do not provide the Commissioner with any of the withheld material, maintaining reliance on section 
50(5) of FOISA.  
 
[Redacted 36(1)] 
 



Next steps  
 
 
If the Minister is in agreement with our recommendation for Option 1, we propose to write to the 
Scottish Information Commissioner, giving a detailed reasoning for our position that section 50(5) 
confers on the Scottish Ministers a right of absolute privilege to withhold this information. A draft 
letter is still been worked on and will follow this submission as quickly as possible. .  
 
It would then be for the  Commissioner to assess his position, including whether he considers he 
can fulfil his functions under FOISA and  issue a decision on this appeal. Should he do so, and 
order us to disclose the information to the applicant, our next step would be to appeal to the Inner 
House of the Court of Session on a point of law.  
 
 
[Out of scope] 
 
 
[Redacted – 36(1)] 
 
[Out of scope] 
 
Quality Assurance 
 
This submission was approved by Lorna Gibbs, Deputy Director, Improving Public Engagement. 
 
Conclusion and next Steps 
 
Given the views expressed by [Redacted – 30(c)] and the reasonable confidence expressed in 
[Redacted – 30(c)], we are recommending that the Minister agrees: 

• To continue to withhold the requested information in the appeal case 202400394394 under 
FOISA section 50(5); 

• To write to the Scottish Information Commissioner giving full reasoning for this  position. 
 
[Out of scope]  
 
 
[Redacted – 38(1)(b)], Head of FOI Unit 
Improving Public Engagement Division 
Communications and Ministerial Support Directorate 
 
[Redacted – 38(1)(b)] 
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Officials Copy List 

Permanent Secretary 
DG Corporate 
LSLA  
Colin McAllister, Special Adviser 
Emily Mackintosh, Special Adviser 
Jeanette Campbell, Special Adviser 
Andrew Bruce 
Helen Webster 
Ashleigh Gray 
Michael Chalmers 
Lorna Gibbs 
[Redacted – 38(1)(b)] 
Solicitor to the Scottish Government 
Kenneth Hannaway, SGLD 
[Redacted – 38(1)(b)] 
Alison Coull, SGLD 
[Redacted – 38(1)(b)] 
 
 
Annexes to submission 

Annex 1 - background 
 
[Out of scope] 
 
As part of that appeal process, the Commissioner’s office has written to us asking to view the 
withheld information to allow him to make a decision on the appeal. The section 36(1) exemption is 
a ‘qualified’ exemption which is subject to the public interest test. If the Commissioner disagrees 
with our assessment that the section 36(1) exemption applies or decides that the public interest 
weighs in favour of disclosure, he can order us to issue some or all of the withheld information to 
the requester, and effectively into the public domain.  
 
In any FOI appeal, it is generally understood that the Commissioner will need to view relevant 
information within the scope of the FOI request as part of their investigation. It is standard practice 
for the SG to provide all relevant information to the Commissioner as part of the submissions on 
the appeal. That includes information that is otherwise subject to legal professional privilege or 
litigation privilege under the section 36(1) exemption.  
 
Whilst it is appreciated that to take a decision on disclosure the Commissioner would normally 
need to see the material in question, this case is unusual. The information at issue includes 
information which is (a) extensive legal advice from SGLD and Counsel on the court action and (b) 
extensive internal discussion and briefing notes, including exchanges with Law Officers about the 
prospect of the appeal leading up to the decision to proceed with a court action. The opposing 
party in that court action was of course the Commissioner. On that basis, it may not be appropriate 
or indeed envisaged by the legislation that material relating to a court action against the 
Commissioner should be shared with Commissioner in relation to a subsequent appeal under 
FOISA. Indeed, section 50(5) of FOISA specifically provides that the Commissioner cannot compel 
a public authority to disclose legal advice about obligations arising from FOISA or communications 
relating to court proceeding arising under FOISA. 
 
In his correspondence of 17 July 2024, the Commissioner advised that he does not have enough 
evidence to accept the arguments made by the Scottish Ministers to date. He indicated that if the 
Scottish Ministers do not provide the requested information by 31 July 2024, the Commissioner will 
proceed to make a decision on the appeal. Following our request for an extension until the end of 
August, the deadline was changed to Tuesday 13 August.  



 
Essentially, the law in its current form does not prescribe a procedural solution to instances where 
the Scottish Information Commissioner is required to take a statutory appeal decision on 
information to which he does not have a clear legal right to access under FOISA. As the 
Commissioner has a statutory obligation under FOISA to issue a decision, he cannot opt out of 
doing so. So his current options would be to take a decision to either uphold our case or to order 
us to release some or all of the legal advice, with or without him having seen the information in 
question. 
 
[Out of scope] 
 
Remaining annexes withheld under 36(1) 
  



Scottish Government email to OSIC 14 August 2024 
 
From: [Redacted – 38(1)(b)]@gov.scot> On Behalf Of Freedom of Information 
Sent: 14 August 2024 16:10 
To: [Redacted – 38(1)(b)]@foi.scot> 
Cc: [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Lorna Gibbs 
<Lorna.Gibbs@gov.scot>; Freedom of Information <foi@gov.scot> 
Subject: RE: Application to the Scottish Information Commissioner - our ref: 202400275 your ref: 
202400394394 – [Redacted – 38(1)(a)] 
 
Dear [Redacted – 38(1)(b)] 
 
With apologies for the delay in responding, please see the attached letter which setting out our 
response to your letter of 17 July 2024. 
 
Kind regards 
[Redacted – 38(1)(b)] 
 
[Redacted – 38(1)(b)] 
Head of Reviews and Appeals  
 
Freedom of Information Unit | Improving Public Engagement Division | Scottish Government  
 
Viva Engage: @FOI Community | FOI Guidance: 10 Steps to Freedom of Information Responses 
 
From: [Redacted – 38(1)(b)]@foi.scot>  
Sent: Wednesday, August 14, 2024 8:45 AM 
To: Freedom of Information <foi@gov.scot> 
Cc: [Redacted – 38(1)(b)]@gov.scot>; [Redacted – 38(1)(b)]@gov.scot>; Lorna Gibbs <Lorna.Gibbs@gov.scot> 
Subject: RE: Application to the Scottish Information Commissioner - our ref: 202400275 your ref: 202400394394 - 
[Redacted – 38(1)(a)] 
Importance: High 
 
Dear [Redacted – 38(1)(b)], 
 
Before granting any further extension, the Commissioner would like to know whether you will be 
supplying us with the legal advice as requested, or not. 
 
With best wishes 
 
[Redacted – 38(1)(b)] 
Freedom of Information Officer 
 
Scottish Information Commissioner 
Kinburn Castle, Doubledykes Road 
St Andrews, KY16 9DS 
Email: sdow@foi.scot 

Web:    www.foi.scot  
Twitter/X: @FOIScotland 

 



Attachment to email of 14 August 2024 16:10 

 
Communications and Ministerial Support Directorate 
Improving Public Engagement Division 

E: foi@gov.scot 
 

 
[Redacted – 38(1)(b)] 
Office of the Scottish Information Commissioner 

 
Sent by email only 

 

 
 
 
 
 
 
 

 

 

Your ref: 202400607 
Our ref: 202400398115 
14 August 2024 

Dear 

[Redacted] 

Application for Decision by the Scottish Information Commissioner  
Applicant: [Redacted – 38(1)(a)] 

 
I refer to your correspondence of 17 July 2024 in connection with this case. 

 
I can confirm that the Scottish Ministers have decided after careful consideration not to 
disclose to the Commissioner the information about the decision to appeal in the case The 
Scottish Ministers v The Scottish Information Commissioner (XA10/23). 

 
The Scottish Ministers are entitled to withhold the information in question by virtue of section 
50(5) of the Freedom of Information (Scotland) Act 2002 (‘FOISA’). I confirm that all of the 
information requested in this instance is of a type specified in section 50(5). 

 
It is acknowledged that in considering a decision under section 47 of FOISA the 
Commissioner would ordinarily be given access to the material in question. However section 
50(5) provides, in very limited circumstances, that specified types of information are not 
subject to an obligation of disclosure to the Commissioner. Ministers consider that their 
decision, legitimately reached after careful consideration, is consistent with both the spirit 
and express provisions of FOISA. While it is of course a matter for the Commissioner as to 
how he proceeds, Ministers do not consider that their reliance on section 50(5) in this case 
precludes him from making a decision in line with his functions under Part 4 of FOISA. 

 
Yours sincerely, 

 
 

[Redacted – 38(1)(b)] 
FOI Unit – Head of Reviews and Appeals 



Submission to First Minister 17 October 2024 
 

Communications and Ministerial Support Directorate/ 
Improving Public Engagement Division  

17 Oct 2024 
 
First Minister 
 
FOI – Submission on FOI appeal case 202400394394 – release of legal advice 
 
Priority and Purpose 
 
1. Urgent. To seek the First Minister’s decision on a response to the Scottish 
Information Commissioner’s FOI appeal case 202400394394 which orders 
disclosure of legal advice. 
 
[Out of scope] 
 
5. Information subject to an appeal is normally provided to the Commissioner as part 
of his investigations. However we declined to provide copies of the legal advice 
withheld in this case in line with our statutory rights under section 50(5) of FOISA. 
That section specifically provides that the Commissioner cannot compel a public 
authority to provide him with information which is either communications about legal 
obligations under FOISA  or  litigation proceedings related to it. In this case, the 
information in its entirety concerns legal advice or discussions in contemplation of 
litigation about the court case in which the Commissioner was the opposing party, 
and therefore falls within the scope of section 50(5). The Commissioner has ordered 
disclosure without sight of the information on the basis that he considers this to be in 
the public interest. 
 

[Out of scope] 

 
 
 
 
 
 
 
 


