ANNEX

REQUEST UNDER THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002
(FOISA)

Section 30(b)(ii) — free and frank exchange of views for the purposes of
deliberation

An exemption in Section 30(b)(ii) FOISA applies to some of the information that you
have requested. Section 30(b)(ii) applies where disclosure would, or would be likely
to, substantially inhibit the free and frank exchange of views for the purposes of
deliberation. This exemption recognises the need for a private space in which views
can be exchanged and considered before reaching a settled position.

This exemption is subject to the public interest test. | recognise that there is public
interest in the disclosure of information as part of open, transparent and accountable
government. There is also public interest in allowing a private space in which officials
can deliberate and exchange views before reaching conclusions on logistical
matters.

Section 38(1)(b) —personal data of a third party

An exemption under section 38(1)(b) of FOISA (personal information) applies to a
small amount of the information requested because it is personal data of a third
party, i.e. names/contact details of individuals, and disclosing it would contravene the
data protection principles in Article 5(1) of the General Data Protection Regulation
and in section 34(1) of the Data Protection Act 2018.

This exemption is not subject to the ‘public interest test’, so we are not required to
consider if the public interest in disclosing the information outweighs the public
interest in applying the exemption.

Section 30(c) — effective conduct of public affairs

This exemption applies because some of the information you have requested is
information submitted to Mr Hamilton as part of his investigation in respect of the
(then) First Minister’s self-referral under the Scottish Ministerial Code. We consider
that disclosure of this information would substantially prejudice the effective conduct
of public affairs.

We consider that disclosure of the information submitted to Mr Hamilton by the
Scottish Government would be likely to undermine the process whereby such
investigations are carried out, and it is likely that this would affect the independent
advisers’ ability to deal with referrals and produce reports in terms of the Scottish
Ministerial Code in future.

This exemption is subject to the ‘public interest test’. Therefore, taking account of all
the circumstances of this case, we have considered if the public interest in disclosing
the information outweighs the public interest in applying the exemption. We have
found that, on balance, the public interest lies in favour of upholding the exemption.



We recognise that there is a public interest in transparency, particularly in relation to
the work that the independent advisers undertake, in evidencing that their
investigations are carried out objectively and independently, and in understanding
fully the processes used by the independent advisers when a referral is made to
them.

However, we consider that there is a greater public interest in allowing the
independent advisers to obtain all of the information that they require in order to
carry out their investigations, before enabling them to consider all of that information
and draw conclusions to inform their reports, without that part of the process
necessarily being put into the public domain. We consider that Scottish public
authorities and their staff (principally, but not exclusively, the Scottish Government)
would be far more reticent in participating in such investigations in the future if
evidence and submissions were to be disclosed. In short, there is a greater public
interest in ensuring that independent advisers can fulfil their functions under the
Scottish Ministerial Code effectively and that future referrals are not prejudiced. We
also take the view that the public interest is, to a large extent, served by the
publication of the independent adviser’s report.



