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Scottish Government response to UK Government consultation: “Applying 
VAT to Private School Fees and Removing the Business Rates Charitable 

Rates Relief for Private Schools” 

Question 1: Does the above definition of private schools capture all private 
schools across the UK?  

There are three types of schools in Scotland: public schools, grant-aided schools and 
independent schools.  

A public school is a school which is managed by an education authority (i.e. a local 
authority in the exercise of its statutory education functions – we refer to them as “local 
authority schools” below for clarity). A grant-aided school receives grants given to its 
managers by the Scottish Government as part of its funding model. An independent 
school is a school at which full-time education is provided which is neither a local 
authority nor a grant-aided school. These are schools for which fees are charged for 
that provision of full-time education. There are mainstream and special schools (i.e. a 
school whose “sole or main purpose… is to provide education specially suited to the 
additional support needs of children or young persons selected for attendance at the 
school”: section 29(1) of the Education (Additional Support for Learning) (Scotland) Act 
2004 in each of those three sectors.   

In Scottish Government officials’ initial engagement with UKG officials, a key issue 
highlighted was the need to ensure that definitions used in the proposed legislation 
would work for Scotland. Officials noted the need to make sure that the policy 
development process aligns with the education landscape in Scotland, including the 
general law (e.g. types of school and their statutory definitions) and the specific issues 
arising in connection with the Education (Additional Support for Learning) (Scotland) Act 
2004.  

[redacted under FOISA s.29(1)(a)] 

The current UK Government proposal would result in all independent schools in 
Scotland being captured by this policy. However, some non-independent schools in 
Scotland (grant-aided special schools) will also be captured based on the draft 
legislation.  

Scottish Government officials have challenged the inclusion of grant-aided special 
schools, as in Scots law they are not independent schools.  

[redacted under FOISA s.29(1)(a)] 

Question 2: Does this definition inadvertently capture any organisations that this 
policy does not intend to capture?  

Yes, there will be schools and institutions captured by this policy in Scotland that are not 
independent schools and for which there is no alternative state provision.  There is a 
clear distinction in Scottish education law between these types of school and that by 
including grant-aided special schools in particular, where pupils are placed by local 
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authorities and for which there is no alternative state provision, the proposed legislation 
does not reflect that. 
 
The UK Government’s technical note accompanying the Chancellor of the Exchequer’s 
announcement on the 29th July note focuses on the funder of independent school fees. 
Therefore, no specific type of school is exempted, but local authorities who place 
children in an independent school will be able to reclaim VAT. Where a pupil’s place in 
an independent school is funded by a local authority (rather than parents and carers) 
because the pupil’s needs cannot be fully met in the state sector, or are best met 
elsewhere, local authorities will be able to reclaim the VAT they are charged on the fees 
of these pupils via the Section 33 VAT Refund Scheme. This ensures that parents and 
carers of pupils with a local authority-funded place in a private school will not be 
impacted by this policy. 
 
Therefore, the approach being taken by the UK Government will result in schools which 
are not independent schools in terms of Scottish education law, but which require a fee 
in order to attend the school, being captured by this policy.  
 
[redacted under FOISA s.29(1)(a)] 
 
As noted above, there are three types of schools in Scotland: public schools, grant-
aided schools, and independent schools. Public schools are unaffected by the 
measures. Of the grant-aided schools, 7 are grant-aided special schools which charge a 
fee for the provision of education and the UK Government’s current proposals would 
result in these schools being captured by this policy. Separately, Jordanhill School is the 
only mainstream grant-aided school in Scotland. Independent schools in Scotland 
include some independent special schools. Further details are provided below on 
Jordanhill School, grant-aided special schools and independent special schools. 
Furthermore, the Scottish Government believes that there are implications for children’s 
secure accommodation in Scotland, and for nurseries. These points are also covered 
below. 

Jordanhill School  

Jordanhill School receives 100% of its funding from Scottish Government through 
annual revenue and capital grants, and is funded under the Jordanhill School Grant 
Regulations 1988. Since no fee is charged for the provision of full-time education, 
the school will not be impacted by this policy.   

 
Grant-Aided Special Schools 
 
Grant-aided special schools are not registered as independent schools (although they 
are run by registered charities who may offer other registered services) as they are 
grant-aided by Scottish Ministers. It is the view of the Scottish Government that based 
on the UK Government’s stated principle that pupils with the most severe needs should 
not be impacted, grant-aided special schools should be exempted. Grant-aided special 
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schools cater to pupils with severe and complex needs and there is no equivalent 
provision in the state sector.  
 
The grant-aided special schools are transitioning to a new funding model under the 
terms of the Doran Review. Notwithstanding the fact that all placements in the grant-
aided special schools are funded by local authorities (and therefore VAT can be 
reclaimed) the imposition of VAT adds another layer of complexity and uncertainty to an 
already complex position, and adds an administrative burden onto schools which are 
not necessarily used to operating as businesses. 
 
The Scottish Government has requested an exemption is applied for the grant-
aided special schools in Scotland. 
 
Independent special schools 
 
The UK Government’s current proposals would result in self-funded pupils attending an 
independent special school being impacted by this policy. For context, of the 90 
independent schools in Scotland (educating around 28,500 pupils), 31 are independent 
special schools educating around 700 children and young people. The Scottish 
Government has concerns about unfairness to the small number of self-funders at 
independent special schools. Whilst the vast majority of pupils attending an independent 
special school are funded by local authorities, there are some children enrolled at these 
schools who are self-funded.  
 
[redacted under FOISA s.38(1)(b)] 
 
The Scottish Government is concerned about the impact of these measures, in 
terms of fairness, on the families of the small number of self-funders in Scottish 
independent special schools. The Scottish Government would welcome a 
changed approach which would ensure that self-funders at independent special 
schools are not impacted by this policy.   
 
Secure accommodation 
 
Secure accommodation services in Scotland are provided by 4 independent charitable 
organisations. As well as being registered to provide residential care services, they are 
registered as independent schools. Children can be placed there by a children’s hearing 
or by the court and beds are commissioned on a spot purchase basis through a national 
contract, by local authorities or by Scottish Ministers, for children serving a custodial 
sentence. 
 
Recent legislative change means that no under 18s can be sent to a young offender 
institution in Scotland. Secure accommodation will instead be used when a period of 
detention is required. To ensure capacity for these changes, the Scottish Government 
has an agreement in place to fund up to four beds in each of the four secure 
accommodation centres in Scotland, until the end of this financial year (up to £7.5m). In 
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addition, Scottish Ministers have also agreed to take on the costs of children who are 
remanded by the courts. This is on top of the placements for children serving a custodial 
sentence who are Scottish Ministers responsibility. 
 
The proposed changes will result in significant additional VAT costs for the Scottish 
Government. There is no certainty that Barnett consequentials will be provided to cover 
this, as the UK Government has no direct responsibility for placing children in secure 
accommodation. It is critical that clarity on the funding position is provided on 30 
October as part of the Chancellor's fiscal statement. It is essential that the 
Scottish Government is sighted on the actual additional funding that will be 
provided by the UK Government, to assist with all the pressures arising from this 
policy in 2024/25 and future financial years.  
 
Nurseries 
 
Privately operated ELC settings are not registered as independent schools in Scotland. 
They are registered with the Care Inspectorate as care services under the Public 
Services Reform (Scotland) Act 2010. Scottish Government officials have noted that 
there should be no space for ambiguity in the draft clauses in respect of privately 
operating ELC services.  
 
We  note the definition of ‘nursery class’ in the draft VAT legislation and note also that 
the intention is that nurseries will remain exempt. For Scotland, the definition refers to 
children under ‘school age’ as defined in the Education (Scotland) Act 1980. A child is of 
school age if they are 5 years old and they have not yet turned 16 but if they turn 5 after 
the school commencement date for that year they are treated as being not of school 
age until the next school commencement date (i.e. the next commencement date after 
their 5th birthday). Therefore, in terms of the definition of nursery class, in Scotland the 
child would be deemed to be under school age and would not be expected to attain 
school age while in that class even if they had turned 5 after the school commencement 
date. 
 
On the basis that the proposed definition means that a nursery class in an independent 
school in Scotland that included such a child (i.e. a child who turned 5 after the school 
commencement date) would remain exempt from VAT, we are content with the current 
drafting in relation to the general position for ELC.  
 
However, we are aware that there are exceptional cases in Scotland where a child 
might defer the start of primary school where they have turned 5 before the school 
commencement date. This would most likely be the case for children with significant 
ASN who are not considered to be ready to start primary school. In such case, an 
education authority could agree that a child who has attained school age is not ready to 
start school and that the child should instead be provided with ELC. Where that ELC 
was to be provided in a nursery class in an independent school, the presence of any 
such child (i.e. a child who is 5 years old or older at the school commencement date) 
would mean that the class would not be a class composed wholly of children under 
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school age. In that case the draft legislation would mean that the fees paid in relation to 
all children in the class would be subject to VAT. While we note that the education 
authority would be able to claim that VAT back, self-funders would not be able to. Whilst 
it is rare for children to be 6 years old in a nursery class, these exceptional 
circumstances may arise and therefore amendments are required to the legislation to 
avoid such nursery classes being captured.  
 
The Scottish Government therefore believes that the approach taken may 
inadvertently capture some nursery classes in Scottish independent schools 
which are attended by one or more children who turned 5 before the school 
commencement date but for whom the education authority has exceptionally 
deferred their school start date. Changes are therefore required to the draft 
legislation to ensure such nursery classes in independent schools are not 
captured by this policy.  
 
Establishment type exemption (similar to SG approach to Non-Domestic rates) 
 
The Scottish Government has highlighted to the UK Government that in Scotland there 
is a clear distinction between mainstream and special independent schools in Scottish 
legislation, including in the approach to non-domestic rates (NDR) charitable relief. 
Following the independent Barclay Review of Non-Domestic Rates in 2017, changes 
were introduced in April 2022 removing eligibility for charitable rates relief from 
mainstream independent schools in Scotland. However, charitable relief is still available 
for any independent school which is a special school. 
 
The Scottish Government officials have requested that approaches are explored 
that would enable, in the Scottish context, a similar approach to VAT exemptions 
based upon establishment type around both the grant-aided and independent 
special schools. Such an approach would take account of the very small number 
of Scottish pupils who attend independent special schools with their fees paid by 
their own families.  Additionally, the Scottish Government would welcome 
amendments to ensure secure accommodation in Scotland is not captured by 
this policy.  

Question 5: Does this approach achieve the intended policy aims across all four 
UK nations? 

The Scottish Government supports the UK Government’s removal of the VAT 
exemption on independent school fees.  

Scottish Government officials have held discussions with the Convention of Scottish 
Local Authorities (COSLA) and Scottish local authorities who will face the greatest 
impact of policy due to the potential numbers of pupils transferring to the state sector. 
The Cabinet Secretary for Education and Skills has met the Scottish Council for 
Independent Schools (SCIS) to hear their views around the UK Government's published 
proposals. 
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When engaging with UK Government counterparts, Scottish Government officials have 
emphasised the need for the UK Government to take account of the unique nature of 
the Scottish education system. However, the UK Government’s current proposal would 
result in school fees being liable for VAT for pupils attending any type of school, 
excepting public schools, in Scotland. The current proposal does not restrict this to only 
independent schools, instead the legislation ensures that any school fee is captured by 
the policy.   

The Scottish Government has liaised with the UK Government to ensure that UK 
officials are engaging with SCIS and the broader independent school sector to ensure 
that these concerns and that distinct landscape for independent schools in Scotland are 
understood. 

 
Grant-Aided Special Schools 
 

As noted above, the UK Government’s current proposal would capture grant-aided 
special schools, which are clearly defined in Scots law as being a distinct category of 
school outwith the independent schools sector in Scotland. Grant-aided special schools 
are not registered as independent schools (although they are run by registered charities 
who may offer other registered services) as they are grant-aided by Scottish Ministers.  

It is the view of the Scottish Government that based on the UK Government’s public 
policy intent, grant-aided special schools should not be impacted and amendments 
should be made to the draft legislation to exempt these schools. It is the view of the 
Scottish Government that based on the UK Government’s stated principle that pupils 
with the most severe needs should not be impacted, grant-aided special schools should 
be exempted. The grant-sided special schools cater to pupils with severe and complex 
needs and there is no equivalent provision in the state sector.   

 
Independent special schools 
 
Additionally, the current approach would result in an equity issue for self-funded pupils 
at independent special schools in Scotland. Children and young people placed in these 
schools by local authorities would not be impacted, as local authorities will be able to 
reclaim the VAT they are charged on the fees of these pupils via the Section 33 VAT 
Refund Scheme. This ensures that parents and carers of pupils with a local authority-
funded place in an independent school will not be impacted by this policy change. 
However, the fees of self-funding pupils enrolled at these schools will be liable for VAT. 
It is the view of the Scottish Government that the approach in Scotland to charitable 
non-domestic rates relief for independent special schools should be replicated within the 
UK Government's approach to VAT on school fees.     
 
The UK Government’s technical note states that the “government is committed to 
ensuring that pupils with the most acute SEN are not impacted by this policy”. The 
determining factor from the UK Government’s perspective is whether the local authority 
determines and agrees with the parent that the child should be placed in a school 
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(whether it is an independent special school or a grant-aided special school in the 
Scottish context). Where the local authority does not agree with the parent, the policy 
presumption is that the child can be educated in a mainstream school and so does not 
meet the criteria. However, pupils are self-funders at independent schools for a variety 
of reasons. This will include pupils who are awaiting the findings of the local authority's 
determination and whose parents are paying their fees in the interim. Therefore, there 
will be children with acute additional support needs whose needs cannot be fully met in 
the state sector, but have not been placed by a local authority. The impact may be 
exacerbated by the timing of the implementation date, falling during the academic year, 
given the complex nature of these placements which take some time to be assessed.  

Therefore, the exclusion of Scottish independent special schools and grant-aided 
special schools would ensure this policy change better reflects the distinct nature of the 
Scottish education system. 

 
Nurseries 
 
In addition, the current drafting does not achieve the intended policy aim to exclude all 
nursery provision in Scotland from the application of VAT. This is because the current 
drafting may result in nursery classes within independent schools which include one or 
more children who turned 5 before the school commencement date and for whom the 
education authority has exceptionally deferred their school start date losing their VAT 
exempt status, which is not the policy aim. While the education authority who has 
deferred the child would be able to claim that VAT back, self-funders within that class 
would not. 
 
As noted above, we are aware that there are exceptional cases in Scotland where a 
child might defer the start of primary school where they have turned 5 before the school 
commencement date. This would most likely be the case for children with significant 
ASN who are not considered to be ready to start primary school. In such case, an 
education authority could agree that a child who has attained school age is not ready to 
start school and that the child should instead be provided with ELC. Where that ELC 
was to be provided in a nursery class in an independent school, the presence of any 
such child (i.e. a child who is 5 years old or older at the school commencement date) 
would mean that the class would not be a class composed wholly of children under 
school age. In that case the draft legislation would mean that the fees paid in relation to 
all children in the class would be subject to VAT. While we note that the education 
authority would be able to claim that VAT back, self-funders would not be able to. Whilst 
it is rare for children to be 6 years old in a nursery class, these exceptional 
circumstances may arise and therefore amendments are required to the legislation to 
avoid such nursery classes being captured.   
 
 
Additional costs for the Scottish Government (St Mary’s and Secure Accommodation) 

The Scottish Government provides funding to St Mary’s Music School in respect of 
pupils who are awarded aided places under the St Mary’s Music School (Aided Places) 
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(Scotland) Regulations 2015, which also provide for Ministers to approve the fees 
applicable to the aided places at the school. St Mary’s Music School is a co-educational, 
non-denominational independent school and entry to the school is by audition and 
assessment, based on musical ability and potential. The UK Government policy will see 
the fees charged by St Mary’s Music School increase by 20% VAT. The Scottish 
Government’s payment to St Mary’s Music School reduces the parental contribution to 
the fees 

[redacted under FOISA 33(1)(b)]  

Whilst the proposed legislation removes the imposition of the VAT on local authorities, 
who can reclaim the VAT, the same is not open to the Scottish Government. As a result,  
the Scottish Government will face significantly increased costs relating to the St Mary’s 
Music School Aided Places Scheme.  

As highlighted above, this policy will have unintended consequences for Scottish 
Government in respect of sentenced and remanded children to which the Scottish 
Government pays for such placements in secure accommodation and will see a 20% 
increase in costs, as it is not currently open to the Scottish Government to reclaim this 
back as local authorities will be able to.  

[redacted under FOISA s.29(1)(a)] 

 
 
 
Summary 

1. The Scottish Government welcomes the opportunity to respond to this 
consultation and to highlight necessary changes to the legislation which 
are required to ensure this policy better reflects the Scottish education 
system. It is essential that changes are made to ensure that grant-aided 
special schools, self-funders at independent special schools, secure 
accommodation and nursery provision in Scotland are not captured within 
the legislation.  
 
[redacted under FOISA s.29(1)(a)] 
 

2. The Scottish Government has requested that approaches are explored that 
would enable, in the Scottish context, a similar approach to VAT 
exemptions based upon establishment type around both the grant-aided 
and independent special schools. Such an approach would take account of 
the very small number of Scottish pupils who attend independent special 
schools with their fees paid by their own families. Additionally, the Scottish 
Government would welcome amendments to ensure secure 
accommodation in Scotland is not captured by this policy. 
 

3. The Scottish Government believes that the approach taken may 
inadvertently capture some nursery classes in Scottish independent 
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schools. Therefore, changes are required to the draft legislation to ensure 
nursery classes in independent schools are not captured by this policy.  
 

4. It is critical that clarity on the funding position is provided on 30 October as 
part of the Chancellor's fiscal statement. It is essential that the Scottish 
Government is sighted on the actual additional funding that will be 
provided by the UK Government, to assist with all the pressures arising 
from this policy in 2024/25 and future financial years. 

 

  


