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From: James Hynd 
Cabinet Secretariat 
18 August 2020 

[Redacted] 

Copy to: David Rogers 

SCOTTISH MINISTERIAL CODE: FIRST MINISTER’S SELF REFERRAL  

Purpose 

1. The purpose of this note is to set out the terms under which you will provide
head of secretariat support to James Hamilton, the Independent Adviser on the
Ministerial Code, in respect of the current referral which he has been commissioned
to undertake.

Timing 

2. Your appointment to this role was agreed on 16 August.

Background 

3. The Deputy First Minister set out the terms of the remit for the referral by way
of an answer to a Parliamentary Question on 3 August.  The full text of this is
attached at annex A.

4. As set out below, there are a number of important aspects that you will need
to ensure are in place for the proper conduct of the referral.

Independence 

5. Mr Hamilton’s role is independent of the SG.  He is free to follow the evidence
as he considers necessary in order to finalise his report.   In supporting Mr Hamilton
it is of the highest importance that you take all necessary steps to protect that
independence.

Ministerial Oversight 

6. The First Minister has delegated to the Deputy First Minister responsibility for
overseeing this referral.  When any matter arises that requires a Ministerial decision,
you should refer that matter to DFM.   No papers should be copied to the First
Minister or her office, which, for these purposes, should extend to include the First
Minister’s Chief of Staff.
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Timetable 

7. No specific deadline has been set for the completion of the self-referral.  You
will wish to ensure that you provide as much support as Mr Hamilton requires to
allow him to complete his report as soon as practicably possible.

Information Assurance and Data Protection 

8. Requests by Mr Hamilton for information held by the Scottish Government,
and which is not otherwise in the public domain, will need to be considered against
the SG’s legal duties and other considerations, for example, legal professional
privilege, data protection and GDPR.

9. You should seek formal advice on these matters from OCT who will, as
necessary, seek advice from, or direct you to, Lesley Fraser as SIRO.

Record Keeping and FoI 

10. Information created in the course of the referral should be held securely on
behalf of Mr Hamilton.  You will wish to consider creating a restricted access folder in
Objective, with permissions restricted to the smallest possible number of people.
For the avoidance of doubt, I should not be given access to this folder or provided
with papers unless there is a specific, and recorded, need to refer a matter to me.

11. It will be important to maintain a full record of the conduct of the referral.

12. You should seek advice from the FoI unit in respect of the application of FoI to
information held by the Scottish Government on behalf of Mr Hamilton.

Legal Advice 

13. As an independent adviser, SGLD may not be able to take instructions from
Mr Hamilton, or you on his behalf.   It may be necessary to secure external legal
advice for Mr Hamilton, consistent with normal procurement rules.

Resourcing 

14. Mr Hamilton’s role is unpaid.  He is entitled to reimbursement of reasonable
costs on civil service terms and conditions.  In light of the COVID-19 restrictions it is
unlikely that Mr Hamilton will travel to Scotland, with all meetings/interviews held
remotely.

15. In light of the de minimis costs expected to arise, and the short-term nature of
the referral, no specific cost centres have been set up.  Costs should be attributed to
budget lines within the Cabinet and Constitution Directorate.  You should consult the
BCLO about these arrangements.
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Support 

16. Administrative support will be provided to you to assist you in this role.  You
should advise me if constraints on resourcing are interfering with the timely delivery
of the remit.

Advice 

17. If you require advice on any aspect of your role you should in the first instance
seek advice, in writing, from David Rogers.

James Hynd 
Cabinet Secretariat 

18 August 2020 
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SCOTTISH PARLIAMENT 
WRITTEN ANSWER 

3 August 2020 
Index Heading: Constitution and External Affairs 
Clare Adamson (Motherwell and Wishaw) (Scottish National Party): To ask the 
Scottish Government whether it will provide an update on progress with the First 
Minister’s self-referral under the Scottish Ministerial Code, which was announced on 
13 January 2019. 

S5W-31054 

John Swinney: In my response to S5W-21344 on 31 January 2019, I advised 
Parliament that the Ministerial Code referral had to be paused to avoid any risk of 
prejudice to live criminal proceedings. Since the conclusion of those proceedings, 
the attention of the Government has been focussed on leading Scotland’s response 
global health emergency. In light of the progress that has been made we are now 
able to re-commence the referral.  

The referral will be led by James Hamilton, who is a standing member of the panel of 
independent advisers. Mr Hamilton is a former Director of Public Prosecutions in 
Ireland and has been an independent adviser since January 2013. 

Mr Hamilton will now proceed with the referral and report as soon as he is able. The 
report will be published in line with the terms of the remit.  

The remit for the referral is as follows: 

Ministerial Code Referral: Remit for Independent Adviser 

Background 

It has been alleged that the First Minister breached the Scottish Ministerial Code in 
that she failed to feed back the basic facts of meetings and discussions held with 
Alex Salmond to her private office as required by sections 4.22 and 4.23 of the 
Code. The meetings and discussions in question took place on: 

• 29 March 2018 – Meeting between Ms Sturgeon and Geoff Aberdein, former
Chief of Staff to Mr Salmond, Scottish Parliament

• 2 April 2018 - Meeting between Ms Sturgeon and Mr Salmond at Ms Sturgeon’s
home.

• 23 April 2018 - Telephone conversation between Ms Sturgeon and Mr Salmond.
• 7 June 2018 - Meeting between Ms Sturgeon and Mr Salmond at SNP

Conference, Aberdeen.
• 14 July 2018 - Meeting between Ms Sturgeon and Mr Salmond at Ms Sturgeon’s

home.
• 18 July 2018 - Telephone conversation between Ms Sturgeon and Mr Salmond.

It is has been further suggested that, in light of those meetings, the First Minister 
may have attempted to influence the conduct of the investigation then being 
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undertaken by the Permanent Secretary into allegations made against Mr Salmond 
under the Procedure for Handling of Harassment Complaints involving Current or 
Former Ministers (“the Procedure”). 

Scottish Ministerial Code  

The key relevant extracts from the Code are: 

1.6. Ministers are personally responsible for deciding how to act and conduct 
themselves in the light of the Ministerial Code and for justifying their actions to 
Parliament and the public. The First Minister is, however, the ultimate judge of the 
standards of behaviour expected of a Minister and of the appropriate consequences 
of a breach of those standards. Although the First Minister will not expect to 
comment on every matter which could conceivably be brought to his or her attention, 
Ministers can only remain in office for so long as they retain the First Minister’s 
confidence. 

1.7. Where he or she deems it appropriate, the First Minister may refer matters to the 
independent advisers on the Ministerial Code to provide him or her with advice on 
which to base his or her judgement about any action required in respect of Ministerial 
conduct. The findings of the independent advisers will be published. 

Contacts with External Individuals and Organisations, including Outside 
Interest Groups and Lobbyists 

4.22 Ministers meet many people and organisations and consider a wide range of 
views as part of the formulation of Government policy. Meetings on official business 
should normally be arranged through Private Offices. A private secretary or official 
should be present for all discussions relating to Government business. Private 
Offices should arrange for the basic facts of formal meetings between Ministers and 
outside interest groups to be recorded, setting out the reasons for the meeting, the 
names of those attending and the interests represented. A monthly list of 
engagements carried out by all Ministers is published three months in arrears.  

4.23 If Ministers meet external organisations or individuals and find themselves 
discussing official business without an official present – for example at a party 
conference, social occasion or on holiday – any significant content (such as 
substantive issues relating to Government decisions or contracts) should be passed 
back to their Private Offices as soon as possible after the event, who should arrange 
for the basic facts of such meetings to be recorded in accordance with paragraph 
4.22 above. 

The First Minister has, accordingly, referred the matter for consideration by one or 
both Independent Advisers for advice on which to base her judgement about any 
action required in accordance with the Code. 

Remit 

The remit for the referral is to: 
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1. Review any relevant documentation relating to the meetings and discussions
listed above.

2. Interview any Minister or official of the Scottish Government, including Special
Advisers, who may have any knowledge of the facts and content of the
meetings and discussions, to assess whether the Ministerial Code is engaged
and, if so, whether the terms of the Code have been complied with.

3. Interview any relevant person outwith the Scottish Government, including the
former First Minister, Alex Salmond, who may have information relating to the
facts and content of the meetings and discussions.

4. Determine if there is any evidence that the First Minister attempted to use
information discussed during those meetings and discussions to influence the
conduct of the investigation being undertaken by the Permanent Secretary into
allegations made against Mr Salmond under the Procedure.

5. Provide the Deputy First Minister with a report setting out the findings and
conclusions with regard to:

i. whether the Ministerial Code is engaged regarding the meetings and
discussions;

ii. whether there has been any breach of the Code and the nature of any
such breach; and

iii. if a breach has occurred, advice on the appropriate remedy or sanction.
6. The Independent Adviser is further invited to consider and offer views on

whether the Ministerial Code might need revision to reflect the terms of the
Procedure and the strict limitations it places on the involvement of the First
Minister in cases which fall to be considered under the Procedure.

Timing 

The Independent Adviser is invited to commence the investigation and submit a 
report as soon as possible. 

Publication 

The terms of this remit will be published. 

The final report will be published. If required, the report will be redacted to remove 
the risk of any complainer being identified and otherwise to ensure compliance with 
the terms of the order made by the court in the criminal proceedings.   

Payment 

Appointment as an Independent Adviser does not attract payment. Reasonable 
travel and subsistence costs will be paid in line with normal Civil Service rules. 

Secretariat  

The Scottish Government will provide secretariat support as required. 



Extract from Alex Salmond’s letter of 6 October to James Hamilton – as published on 
the Committee website  

‘Fourthly, the remit given to your investigation by the Deputy First Minister lays a 
surprising stress on whether she interfered in the Scottish Government investigation. 
It might even be suspected that this remit has been set up as a straw man to knock 
down.  

There is no general bar on Ministers intervening in a civil service process of which I 
am aware and indeed there are occasions when Ministers are actually required by 
the code to intervene to correct civil service behaviour.  

What I wish to know is whether matters which, by contrast, are specified in the 
Ministerial code such as the primary responsibility of not misleading Parliament 
(contrary to 1.3 (c) of the code), such as the failure to act on legal advice suggesting 
the Government was at risk of behaving unlawful (contrary to 2.30 of the code), and 
such as the Ministerial failure to ensure civil servants gave truthful information to 
parliament (contrary to 1.3 (e) of the code) will have at least equal status in your 
deliberations or are you confined to the political remit which you have been set?  

If your enquiry has been confined by Ministers then please tell me if you have the 
authority to expand that remit unilaterally? If not, will you seek the authority of those 
in the Scottish Government who set the remit to expand it into these, and other, 
areas?’ 

Key Points 

• FM has delegated to DFM full responsibility for matters relating to the
Ministerial Code referral being undertaken by James Hamilton.

• The focus of the remit given to Mr Hamilton relates to the meetings between
the FM and the FFM.  The specific question he has been asked to address is
whether FM breached the sections of the Code relating to the reporting of
meetings at which SG business is discussed (sections 4.22 and 4.23).

• This remit reflects the specific allegations raised by Opposition parties that
this part of the Code was breached by the FM.

• In delivering the remit he has been given, Mr Hamilton can be expected to
consider any other aspects of the Ministerial Code that are directly relevant to
the remit. However, he is very unlikely to consider the issues raised by FFM
as being matters connected to the remit he has been given.

• It would therefore require a formal adjustment and extension of the remit to
bring within scope the issues identified by the FFM. In process terms, it would
be relatively straightforward to adjust the remit if DFM considered that this
would be desirable.

• However, this would need to be discussed and agreed with Mr Hamilton.
Given that Mr Hamilton is undertaking this work on an unpaid basis, and has a
range of competing work commitments, there would be no guarantee that he



would be willing to commit additional time beyond what he has signed up to 
do.  

• Mr Hamilton is still considering his response to Mr Salmond’s letter. He
understands the scope of the remit, and the process for any extension of the
remit as set out above, and his response will be prepared in that context.





BACKGROUND NOTE FOR S5W-32469 
(To be completed as necessary with any additional information) 

1. Alex Cole-Hamilton MSP is a Scottish Liberal Democrats member for Edinburgh
Western.

2. Mr Cole-Hamilton is a member of the Committee on the Scottish Government
Handling of Harassment Complaints, a member of the Health and Sport
Committee, deputy convenor of the Equalities and Human Rights Committee,
and substitute member for the Rural Economy and Connectivity Committee.

3. Mr James Hamilton, the Independent Adviser on the Code, is taking forward
work on the First Minister’s self referral under the Ministerial Code. Mr Hamilton
is a former Director of Public Prosecutions in Ireland and has been an
independent adviser since January 2013.

4. The remit for the Ministerial Code referral is set out in the answer to PQ S5W
31054, and is as follows:

1. Review any relevant documentation relating to the meetings and discussions
listed above.
2. Interview any Minister or official of the Scottish Government, including
Special Advisers, who may have any knowledge of the facts and content of the
meetings and discussions, to assess whether the Ministerial Code is engaged
and, if so, whether the terms of the Code have been complied with.
3. Interview any relevant person outwith the Scottish Government, including the
former First Minister, Alex Salmond, who may have information relating to the
facts and content of the meetings and discussions.
4. Determine if there is any evidence that the First Minister attempted to use
information discussed during those meetings and discussions to influence the
conduct of the investigation being undertaken by the Permanent Secretary into
allegations made against Mr Salmond under the Procedure.
5. Provide the Deputy First Minister with a report setting out the findings and
conclusions with regard to:
i. whether the Ministerial Code is engaged regarding the meetings and
discussions;
ii. whether there has been any breach of the Code and the nature of any such
breach; and
iii. if a breach has occurred, advice on the appropriate remedy or sanction.
6. The Independent Adviser is further invited to consider and offer views on
whether the Ministerial Code might need revision to reflect the terms of the
Procedure and the strict limitations it places on the involvement of the First
Minister in cases which fall to be considered under the Procedure.

5. Mr Cole-Hamilton has used Twitter to call for the remit of the Referral to be
extended, as set out in the following tweet from 12/10/20 (when PQ’s were
lodged):

“Given where Salmond Inquiry evidence is taking our committee, I believe that
the original remit of the ministerial code referral (around recording of meetings



between FM & Alex Salmond under sec 4.22/4.23 & whether FM tried to 
influence investigation) is no longer sufficient”.  

Contact Name: 
Ext:  

[Redacted] 
[Redacted]









 
 
REQUEST UNDER THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 
(FOISA)  
 
Thank you for your request dated 18 January 2021 under the Freedom of 
Information (Scotland) Act 2002 (FOISA). 
 
Your request  
 
You asked for:  
 
- All communication between John Swinney and James Hamilton QC in relation to 
the inquiry into whether Nicola Sturgeon breached the Ministerial Code. 
 
-All communication between the Scottish Government and James Hamilton QC in 
relation to the inquiry into whether Nicola Sturgeon breached the Ministerial Code. 
 
Response to your request  
 
It may be of assistance if I clarify at the outset that James Hamilton QC is one of the 
independent advisers on the Scottish Ministerial Code. The independent advisers 
are not subject to FOISA. Accordingly, information held by or on behalf of Mr 
Hamilton is not within the scope of FOISA. In any event, your request has been 
made to the Scottish Government rather than to Mr Hamilton, and so we have 
considered whether the Scottish Government holds any information that falls within 
scope of your request.  
 
- All communication between John Swinney and James Hamilton QC in relation to 
the inquiry into whether Nicola Sturgeon breached the Ministerial Code. 
 
I enclose a copy of most of the information you requested. 
 
While our aim is to provide information whenever possible, in this instance we are 
unable to provide a small amount of the information you have requested because an 
exemption under section 38(1)(b) of FOISA (personal information) applies to that 
information. 
 
This exemption applies because requested because it is personal data of a third party, 
in this case the personal contact details of a third party, and disclosing it would 
contravene the data protection principles in Article 5(1) of the General Data Protection 
Regulation and in section 34(1) of the Data Protection Act 2018.  This exemption is 
not subject to the ‘public interest test’, so we are not required to consider if the public 
interest in disclosing the information outweighs the public interest in applying the 
exemption. 
 
-All communication between the Scottish Government and James Hamilton QC in relation to the 
inquiry into whether Nicola Sturgeon breached the Ministerial Code. 
 
I enclose a copy of most of the information you requested. 



 
While our aim is to provide information whenever possible, in this instance we are 
unable to provide a small amount of the information you have requested because an 
exemption under section 38(1)(b) of FOISA (personal information) applies to that 
information. 
 
This exemption applies because requested because it is personal data of a third party, 
in this case the personal contact details of a third party, and disclosing it would 
contravene the data protection principles in Article 5(1) of the General Data Protection 
Regulation and in section 34(1) of the Data Protection Act 2018.  This exemption is 
not subject to the ‘public interest test’, so we are not required to consider if the public 
interest in disclosing the information outweighs the public interest in applying the 
exemption. 
 
An exemption under section 30(c) (substantial prejudice to the effective conduct of 
public affairs) applies to some of the information. 
 
This exemption applies because the information you have requested is information 
concerning the conduct of Mr Hamilton’s ongoing investigation in respect of the First 
Minister’s self-referral under the Scottish Ministerial Code. We consider that disclosure 
of this information would substantially prejudice the effective conduct of public affairs 
(i.e. Mr Hamilton’s investigation which is being carried out in accordance with 
paragraph 1.7 of the Scottish Ministerial Code). 
 
Mr Hamilton’s investigation was ongoing at the date your request was received, and it 
remains ongoing as at the date of this response. We consider that disclosure of 
information relating to Mr Hamilton’s conduct of the investigation would be likely to 
prejudice substantially his investigation because it would lead to an unwarranted focus 
on possible approaches to the preparation of, or approach used in the final report 
before he has had an opportunity to conclude his investigation and prepare his report. 
In our view, disclosure would be likely to undermine the process whereby such 
investigations are carried out, and it is likely that this would affect the independent 
advisers’ ability to discuss matters of process with the Scottish Government.  
 
This exemption is subject to the ‘public interest test’. Therefore, taking account of all 
the circumstances of this case, we have considered if the public interest in disclosing 
the information outweighs the public interest in applying the exemption. We have 
found that, on balance, the public interest lies in favour of upholding the exemption. 
We recognise that there is a public interest in transparency, particularly in relation to 
the work that the independent advisers undertake, in evidencing that their 
investigations are carried out objectively and independently, and in understanding fully 
the processes used by the independent advisers when a referral is made to them..  
 
However, we consider that there is a greater public interest in allowing the independent 
advisers to determine the details of how the investigation would be conducted, without 
that part of the process necessarily being put into the public domain. We consider that 
the Independent Advisor and Scottish public authorities and their staff (principally, but 
not exclusively, the Scottish Government) would be far more reticent in discussing 
different approaches to the process if there was no confidential space for these 
discussions to proceed.  



 
In short, there is a greater public interest in ensuring that independent advisers can 
fulfil their functions under the Scottish Ministerial Code effectively and that future 
referrals are not prejudiced. We also take the view that the public interest is, to a large 
extent, served by the eventual publication of the independent adviser’s report once the 
investigation is complete. 
 
Your right to request a review  
 
If you are unhappy with this response to your FOI request, you may ask us to carry 
out an internal review of the response, by writing to David Rogers, Director of 
Constitution and Cabinet, St Andrew’s House, Regent Road, Edinburgh EH1 3DG or 
by email to david.rogers@gov.scot. Your review request should explain why you are 
dissatisfied with this response, and should be made within 40 working days from the 
date when you received this letter. We will complete the review and tell you the 
result, within 20 working days from the date when we receive your review request.  
 
If you are not satisfied with the result of the review, you then have the right to appeal 
to the Scottish Information Commissioner. More detailed information on your appeal 
rights is available on the Commissioner's website at: 
http://www.itspublicknowledge.info/YourRights/Unhappywiththeresponse 
/AppealingtoCommissioner.aspx. 
 







Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot 
  

Deputy First Minister and Cabinet Secretary for Education 

and Skills 
John Swinney MSP 

F/T: 0300 244 4000 
E: dfmcse@gov.scot 



Mr James Hamilton  
Independent Adviser on the Scottish Ministerial 
Code 

c/o [Redacted]@gov.scot 

22 March 2021 

___ 
Dear Mr Hamilton 

Thank you for your letter of today enclosing your report. 

I am grateful for the independent, impartial and detailed assessment of the facts that you 
have set out.   

In line with the commitment made by the First Minister, the report will be published by the 
Scottish Government this afternoon.   

As you say in your letter, prior to publication it will be necessary to make redactions to your 
report to ensure that the Scottish Government complies with the Contempt of Court orders 
concerning the identity of complainers in the criminal proceedings and the complaints under 
the Scottish Government Harassment Procedure.   I note your comments on that matter.  
The note that you have provided on the subject will be published along with the report as you 
have requested.  

I agree that it would be sensible to consider the question of whether the Ministerial Code 
might need revision to reflect the terms of the Harassment Procedure alongside the 
consideration of any updated Procedure, and that you should work with the other Ministerial 
Code adviser to develop recommendations on that topic.  Please let me know if there is 
anything I can do to assist that work. 

Finally, I am aware that the report has required a great deal of work by you and your 
secretariat.  Please accept my thanks for that and for the thorough way in which you have 
approached the investigation.  

JOHN SWINNEY 






