
 
From: [Redacted] 
Sent: Tuesday, April 25, 2023 2:44 PM 
To: Minister for Children, Young People & Keeping the Promise 
<MinisterCYPKP@gov.scot> 
Cc: [Redacted]@gov.scot> 
Subject: RE: 15:00 Meeting re: Children's Hearings in prep for Committee 
 
Hi [Redacted] 
 
Overview of hearings system in FMQ style for the Minister. This may make more 
sense after the session tomorrow and we’ll be very happy to try and answer any 
questions arising. 
 
Best 
[Redacted] 
FMQ Children's Hearings Overview - April 2023 - for Minister details - Objective ECM 
(scotland.gov.uk) 
 
[Redacted] 
[Redacted] Children’s Hearings 
Scottish Government 
Currently working from home please email/Teams message in the first instance 
 
From: [Redacted]@gov.scot> On Behalf Of Minister for Children, Young People & 
Keeping the Promise 
Sent: 25 April 2023 11:22 
To: [Redacted]@gov.scot>; Minister for Children, Young People & Keeping the 
Promise <MinisterCYPKP@gov.scot> 
Subject: RE: 15:00 Meeting re: Children's Hearings in prep for Committee 
 
Thanks [Redacted]. If you were able to send that over by 3pm that would be ideal. 
 
[Redacted] 
[Redacted]|Private Secretary | Minister for Children, Young People & Keeping 
the Promise 
[Redacted]|St Andrews House, Regent Road, Edinburgh, EH1 3DG 
 
All e-mails and attachments sent by a Ministerial Private Office to any other official 
on behalf of a Minister relating to a decision, request or comment made by a 
Minister, or a note of a Ministerial meeting, must be filed appropriately by the 
recipient. Private Offices do not keep official records of such e-mails or attachments.  
Scottish Ministers, Special advisers and the Permanent Secretary are covered by the 
terms of the Lobbying (Scotland) Act 2016. See www.lobbying.scot 
 
 
From: [Redacted]@gov.scot>  
Sent: 25 April 2023 11:16 
To: Minister for Children, Young People & Keeping the Promise 

mailto:MinisterCYPKP@gov.scot
http://www.lobbying.scot/


<MinisterCYPKP@gov.scot> 
Subject: RE: 15:00 Meeting re: Children's Hearings in prep for Committee 
 
Hi [Redacted] 
 
We can send over an FMQ style brief and I’m just putting together a slide deck with 
the process for the hearing’s system and some key data which I’ll speak to. 
 
Was also planning to talk Ms Don through some of the current sensitivities around 
NDPBs.  
 
[Redacted] 
[Redacted] Children’s Hearings 
Scottish Government 
Currently working from home please email/Teams message in the first instance 
 
From: [Redacted]@gov.scot> On Behalf Of Minister for Children, Young People & 
Keeping the Promise 
Sent: 25 April 2023 11:12 
To: [Redacted]@gov.scot> 
Cc: Minister for Children, Young People & Keeping the Promise 
<MinisterCYPKP@gov.scot> 
Subject: 15:00 Meeting re: Children's Hearings in prep for Committee 
 
Hi [Redacted] 
 
Are there any papers or briefing you think would be helpful for Ms Don to have 
ahead of your meeting tomorrow?  
 
Thanks 
[Redacted] 
[Redacted]|Private Secretary | Minister for Children, Young People & Keeping 
the Promise 
[Redacted]|St Andrews House, Regent Road, Edinburgh, EH1 3DG 
 
All e-mails and attachments sent by a Ministerial Private Office to any other official 
on behalf of a Minister relating to a decision, request or comment made by a 
Minister, or a note of a Ministerial meeting, must be filed appropriately by the 
recipient. Private Offices do not keep official records of such e-mails or attachments.  
Scottish Ministers, Special advisers and the Permanent Secretary are covered by the 
terms of the Lobbying (Scotland) Act 2016. See www.lobbying.scot 
 
 
 

mailto:MinisterCYPKP@gov.scot
mailto:MinisterCYPKP@gov.scot
http://www.lobbying.scot/


CHILDREN’S HEARINGS OVERVIEW 
 

[Redacted] 

 
 
Top Lines 

• Scotland is rightly proud of our unique children’s hearings, a distinct legal 
system for child care and justice.  

• It is vital to ensure that the full potential of its principles are reflected in the 
best possible experiences for children, and that each element evolves to meet 
children’s rights and legitimate expectations. 

• We are grateful for the extraordinary work by all in ensuring this service 
continues - especially the 3,000 volunteers making up the children’s panel 
membership and area support teams. 

• The children’s hearings system is an essential element of Getting it Right for 
Every Child in Scotland. It takes an integrated approach to considering 
whether compulsory supervision may be needed for children & young people. 

• The Scottish Government remains in regular dialogue with the children’s 
services sector and children’s hearings partners to monitor service provision 
and the protection of children. 

• The vital structures in place that enabled system recovery post-pandemic are 
evolving to strategically deliver the improvement agenda of the Children’s 
Hearings Improvement Partnership, potential policy intentions of reforms in the 
Children’s Care and Justice Bill, and working to deliver The Promise in 
response to Sheriff Mackie’s Hearing System Working Group. 
 
 

 

ISSUE: Briefing for Minister for Children, Young People & The Promise ahead of 
introductory meeting with [Redacted] on 26 April, 2023.   
 
 

• The children’s hearing’s system deals with referrals for the most vulnerable 
children in our society and plays a significant role in the welfare of those 
children. 

• The system is entering a period of significant transformation due to a 
combination of legislation (Care and Justice Bill) and the likely 
recommendations emanating from the Hearings System Working Group 

• It is a legally binding tribunal, with the legal and administrative side being 
operated by the Scottish Children’s Reporter Administration (SCRA) and the 
volunteers being operated by Children’s Hearings Scotland (CHS); both 
NDPBs within the Children & Families Directorate. 

• Children’s hearings remain capable of operating face to face, hybrid and virtual 
with hybrid/virtual hearings being introduced as part of the response to the 
pandemic.  

• Despite good progress in recovery from the Covid-19 pandemic, and a more 
stable ‘return to normal’ there remains pressure on the system, it’s staff and 
resources. 

 



CHILDREN’S HEARINGS OVERVIEW 
 

[Redacted] 

 
Annual Statistics – 2021/22 (to be updated June 2023) 

• In 2021/2022 the number of children referred to the Reporter was 10,494, 
representing 1.1% of all children in Scotland. 

• 0.9% of all children in Scotland were referred to the Reporter on care and 
protection grounds, and 0.5% of all children in Scotland aged 8-16 years were 
referred on offence grounds. 

• The number of children referred to the Reporter increased by 8.6% from 
2020/21. This is the first year since 2006-2007 that referrals have increased, 
and reflects recovery as the system responded to the pandemic. 

• Compared to previous year, there were 678 more children referred to the 
Reporter on care and protection grounds (an increase of 8.5%) and 191 more 
children referred on offence grounds (an increase of 8.7%). 

• The number of care and protection referrals to the Reporter fell by 26.0% 
between 2019/20 and 2020/21, and then rose again by 8.5% in 21/22, which 
could indicate that children at heightened risk during the pandemic were less 
visible to agencies who were normally engaged with them. 

• However, a 4.2% increase in the number of children with Child Protection 
Orders in 2020/21, followed by a 16% decrease in 2021/22, suggests that acute 
and urgent issues were prioritised by agencies throughout the pandemic. 

• 21,909 Children’s Hearings were held for 10,902 children. This is a 34.8% 
increase from last year, and was primarily due to the expiration of emergency 
legislation in September 2021. 

• The number of children subject to Compulsory Supervision Orders has 
decreased for the twelfth consecutive year. In total, 7,265 children were subject 
to Compulsory Supervision Orders at 31st of March 2022, representing a 9% 
decrease from 2020/21. 

• There were 487 children with Child Protection Orders, down by 16% from the 
previous year after three years of decrease. Of these, 24.8% were aged under 
20 days, and 48.9% were aged under 2 years.  
 

Lasting impact of the pandemic 

• We introduced extraordinary flexibility measures to support the system under 
the Coronavirus (Scotland) Act 2020.  

• Every 2 months Scottish Government provided a report to Scottish Parliament 
on the use of the powers, until they were expired in September 2021 

• The pandemic continues to have an impact on data collection by SCRA – the 
year on year increases for 2021/22 should be considered against the very low 
numbers seen in 2020/21. 

• Due to the unprecedented nature of the emergency legislation, and the speed 
with which it was implemented, the SCRA case management system could not 
be adapted to account for specific changes.  

• Volunteer numbers within the system have been affected, with volunteering 
generally seeing significant reductions across the country; this has a particular 



CHILDREN’S HEARINGS OVERVIEW 
 

[Redacted] 

impact on the volunteer model used by CHS to deliver panel members and 
area support teams. 

 
System Recovery 

• The resumption of face to face hearings early in the pandemic, coupled with 
the enhanced offering of virtual hearings and online attendance, means the 
hearings system is now well placed to offer flexibility to children and families. 

• The logistics of planning and executing a combination of face to face, hybrid 
and virtual hearings remain challenging for agency staff and volunteers. 

 
The Promise and the Hearings System Working Group (HSWG) 

• We remain fully committed to implementing the recommendations in the 
Independent Care Review. 

• Keeping ‘the Promise’ in full is a cross-Government priority and will entail 
broad action over the lifespan of the Promise Scotland. 

• The Promise asks for a rethink of the structure, processes and legislation in 
relation to the children’s hearings system, ensuring that children and families 
continue to be at the heart of decision making. 

• The HSWG was tasked with developing proposals for a redesign of Children’s 
Hearings System. The recommendations are expected to be published in May 
2023.  

• Membership includes representatives from The Promise, Children’s Hearings 
Scotland and the Scottish Children’s Reporter Administration  

• Time will be taken to carefully consider the report’s recommendations in the 
context of all other developments including the Care and Justice Bill.  

• Current plans are to work towards a response to the report by the autumn 
ensuring that key stakeholders are given the opportunity to contribute. 

• Any process to transform the Children’s Hearings System will be collaborative 
and transparent and will put the needs of children and families first.   

• The Scottish Government is committed to working closely with the group and 
The Promise Scotland. 

 
Children’s Care and Justice Bill and Ongoing Reform 

• This year will also see further significant action on care and justice reform for 
Children – we are determined to keep pace with the scale of change demanded 
by The Promise.  

• The Children’s Care and Justice Bill will ensure that when children come into 
contact with care and justice services, that is in age-appropriate systems and 
settings. 

• It will end the placement of children in Young Offenders Institutions and will 
support care-based alternatives. The deprivation of liberty of a child should be 
a last resort and only for the shortest possible period of time. 

• The Bill was preceded by a public consultation on the best approach to the 
ending of children being accommodated in young offenders institutions, 
alongside a raft of other measures. 
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[Redacted] 

• This consultation builds on evidence we have heard from children and young 
people, from practitioners, stakeholders and academics – as well as The 
Promise. 

• SCRA and CHS are planning for significant numbers of additional hearings 
and have adjusted business plans accordingly to take into account their 
differing needs and challenges.  
 



 
From: [Redacted]  
Sent: Thursday, April 27, 2023 4:38 PM 
To: Minister for Children, Young People & Keeping the Promise <MinisterCYPKP@gov.scot> 
Cc: [Redacted]@gov.scot> 
Subject: CHS - Submission to the First Minister on Annie Wells correspondence and surrounding 
issues - March 2021 FINAL 
 

Hi [Redacted], 

 
I understand the issue of Twitter activity was raised by Ms Don with [Redacted]in their 

meeting yesterday. [Redacted]and I have discussed, and I’ve attached the submission 

that was sent to the FM in March of 2021 in case you think it would be helpful in 
providing further reassurance if it’s needed that this has been fully dealt with. I’m not 
short of background material on all this, so if Ms Don has any further questions just 
let me know. I’d hesitate to say I’m happy to discuss it, but I absolutely can if it’s 
required. 
 
Cheers 
 
[Redacted] 

 

[Redacted]| Children’s Hearings Team 
Children’s Rights, Protection and Justice | Scottish Government 
[Redacted]| Area 2A South Victoria Quay, Edinburgh EH6 6QQ 

 

Making Scotland the best place to grow up 
www.gov.scot/childrenandfamilies | @girfec | #bestplacetogrowup 

 

 

 
 

mailto:MinisterCYPKP@gov.scot
http://www.gov.scot/childrenandfamilies
http://twitter.com/girfec
http://twitter.com/search?q=%23bestplacetogrowup
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     From: Lesley Sheppard 
      Children and Families, 
      Care, Protection and Justice 
      25 March 2021 
 
First Minister 
 
[Redacted] 
 
Purpose  
 
1. To provide background information relating to: 
 

• Recent allegations made by five former Children’s Panel members that you, 
the Deputy First Minister, the Cabinet Secretary for Justice and the Minister 
for Children and Young people have breached the Ministerial Code, and 

 

• [Redacted] 
 
2. A draft response to Annie Wells is attached for your consideration. However, 
this background information provides advice and assurances regarding the 
allegations made in correspondence. 
 
Priority  
 
3. Urgent: if you are content, the attached response should be issued as soon 
as possible. 
 
Background  
 
4. [Redacted] 
 
5. Ministers and government officials have received a significant volume of 
correspondence from the former panel members and MSPs regarding this, and 
associated matters, both before and after this action was taken1. In responding to 
this, we have been consistently clear that panel membership and the removal of 
panel members are the statutory responsibilities of the National Convener, and that 
Ministers have no legal basis to intervene. 
 
6. Ms Wells has now written to Ministers on five occasions in the last 12 months 
in relation to this matter. Ministerial responses to the two most recent approaches 
advise Ms Wells to arrange a meeting with the National Convener which we 
understand she has not done. We note that during this period of time her colleague 
Adam Tomkins MSP also wrote to us regarding these issues. Mr Tomkins discussed 
his concerns with the National Convener, and has raised no further concerns with the 
Scottish Government.  
 
Alleged breaches of the Ministerial Code 

 
1 [Redacted] 
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7. In correspondence dated 11 March 2021, five former panel members made 
accusations that you, the Deputy First Minister, the Cabinet Secretary for Justice, 
and the Minister for Children and Young People breached the Ministerial Code in 
relation to these events (Annex A). These accusations centre on the former panel 
members’ belief that CHS and the National Convener have breached Article 6 of the 
European Convention on Human Rights (Right to a fair trial). This includes a 
complaint that CHS’s complaints policy is not fit for purpose (hence leading to a 
breach of ECHR).  It is their view that Ministers are therefore culpable as they have 
failed to ensure a public body meets its legal obligations to uphold human rights. 
 
8. Issues relating to the tenure and removal of panel members are solely the 
preserve of the National Convener, as specifically provided for in the Children’s 
Hearings (Scotland) Act 2011 which insulates the national children’s panel from the 
executive arm of government. Ministers have rightly had no involvement in the 
decisions and processes raised by the former panel members. Our view is that the 
Ministerial Code is not engaged with respect to decisions taken independently of 
Ministers, in which Ministers had no locus, and in which they could not therefore 
have played a part. 
 
9. The former panel members remain free to take their own legal advice on what 
remedies may be available to them. There has been no legal challenge to the 
decision of the National Convener, for example, by judicial review. 
 
10. As regards the substance of the allegations, in line with our sponsorship role 
regarding the performance of an NDPB, we have taken steps to satisfy ourselves 
that the complaints procedure is fit for purpose and the National Convener has acted 
fairly and compatibly with ECHR. On the basis of the information we have seen both 
from the panel members and CHS we are satisfied that this is so. Further, CHS have 
given an assurance that they have taken legal advice on this matter, and have 
satisfied themselves that they have not acted in a way that infringes Article 6 rights 
insofar as they may be engaged. 
 
Challenges of Responding 
 
11. It has been extremely challenging to respond to the former panel members, 
and their representatives. This is due to the high volume of detailed correspondence 
which contains misunderstandings and misrepresentations. We have made efforts to 
provide clear, detailed responses where possible. However, we continue to see the 
same misunderstandings and misrepresentations in both their complaints and those 
from MSPs. For example, in their correspondence the five former panel members 
claim that the Minister for Children and Young People has repeatedly told them that 
"Article 6 of ECHR does not apply to Panel Members”. To the knowledge of officials, 
this is not true. 
 
12. The inaccuracies and misrepresentations are not confined to correspondence 
from the panel members, but also frequently appear in correspondence from political 
representatives to whom they have clearly made strong representations. In Ms Well’s 
latest letter she states that the complaints procedure is used to impose sanctions on 
panel members, and that the Minister for Children and Young People placed the 
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policy “under review” in 2018. Both of these statements are inaccurate, and have 
been corrected in previous correspondence. 
 
13. The main issues raised by the former panel members can be summarised as 
follows: 

 
i. That the CHS Complaints Procedure is not fit for purpose. 
ii. [Redacted] 
iii. That CHS and the National Convener have breached Article 6 of the 

Human Rights Act 1998. 
iv. [Redacted] 
v. [Redacted] 
vi. That there is a problematic internal culture within CHS and there is 

wide dissatisfaction in the volunteer community 
 
14. This submission briefly addresses each of these in turn, and you will note that 
officials have outstanding questions regarding the final point. We are happy to 
provide further detail as necessary should it be required. 
 
i. The CHS Complaints Procedure is not fit for purpose 
 
15. [Redacted] and their representatives have repeatedly raised concerns 
regarding the CHS Complaints Procedure, and this most recent letter from Annie 
Wells does so too. She claims that “external legal experts” describe the procedure as 
“unfit for purpose”, “seriously flawed” and “maladministration of an extreme kind”. We 
are told by [Redacted] that these statements refer to views given by a Solicitor 
Advocate and a Professor of Law known to them. 
 
16. We have not heard from these individuals directly, nor seen any justification 
for their opinions. However, CHS are content that the Complaints Procedure 
currently in place follows the Scottish Public Services Ombudsman (SPSO) model, 
and the SPSO have confirmed to CHS that it is compliant with their standards and 
expectations. We also have no concerns about the complaints procedure.  This has 
previously been communicated to Ms Wells. 
 
ii.  [Redacted] 
 
 
iii. That CHS and the National Convener have breached Article 6 of the Human 
Rights Act 
 
17. Further detail above at paragraph 7. This essentially relates to the decision to 
[Redacted], and that the procedure followed was flawed thus leading to an unfair 
decision. As set out above, we have no locus in this matter, and no legal challenge 
has been raised.  
 
iv. [Redacted] 
 
 
v. [Redacted] 
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vi. That there is a problematic internal culture within CHS and there is wide 
dissatisfaction in the volunteer community 
 
18. The CHS Impact Report 2019-20 published statistics from the CHS 
community survey. These demonstrate that panel member satisfaction has improved 
across a wide range of metrics from 2017-19.2 CHS have also reported that, despite 
the challenges of the past year in relation to Covid, numbers of panel member 
resignations have remained in line with expectations based on previous years.  
 
19. We are content that complaints to CHS are not common when considered in 
the context of the number of hearings. There were over 30,000 hearings held in 
2019-20, and in that time CHS received 79 complaints. [Redacted] 
 
20. While it is clear from the correspondence from former panel members that 
they are dissatisfied with internal CHS procedures, it should be borne in mind that 
there are currently approximately 2,500 volunteers in the children’s hearings system. 
In the course of responding to these issues, we have not seen anything to 
substantiate allegations of widespread dissatisfaction in the volunteer community.  
 
Persistent correspondence 

 
21. Ministers and officials have received 25 pieces of correspondence related to 
the above issues since March 2018, the vast majority of which were received in the 
last 12 months. The Scottish Government has issued 21 responses to three panel 
members and six MSPs. We have been consistent in our position on the foregoing, 
and as advised, officials are of the view that there is nothing further for the Scottish 
Government to add as matters stand. Servicing this correspondence has become a 
disproportionate drain on policy officials’ and SGLD’s wider responsibilities.  
 
22. We anticipate continuing correspondence on this matter to which our 
response would repeat the same clarifications. We are therefore seeking 
authorisation at the appropriate level to designate these individuals as persistent 
correspondents on these issues. We propose that any further correspondence on 
these specific issues would be acknowledged, referred to previous material, and 
filed. 
 
Recommendation 
 
23. You are invited to note the above and agree: 
 

• To issue the suggested draft response to Annie Wells as soon as possible. 

• That officials should issue a response directing the former panel members to 
provide evidence to support their allegations to the Chair of the CHS Board, 
and advising that we will not provide further detailed responses on these 
matters. 

• That officials advise the Chair of the CHS Board to expect correspondence on 
this matter, and that he should provide updates to Ministers as required. 

 

 
2 https://www.chscotland.gov.uk/media/0q2l5tso/impact-report-2020-final.pdf, page 12 

https://www.chscotland.gov.uk/media/0q2l5tso/impact-report-2020-final.pdf
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Lesley Sheppard 
Deputy Director 
Directorate for Children and Families, 
Care, Protection and Justice Division 
07770925978 25 March 2021 
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Deputy First Minister and Cabinet Secretary 
for Education 
Cabinet Secretary for Justice 
Minister for Children and Young People 
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X 

 

 

 

 

 

X 

 

DG Education and Justice 
Michael Chalmers Director of Children and 
Families  
[Redacted] 
Colin McAllister, Special Adviser  
Communications DFM & Education  
[Redacted] 
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Email to the First Minister Alleging Breaches of the Ministerial Code 
 

From: [Redacted] 
Sent: 11 March 2021 19:49 
To: Central Enquiry Unit <CEU@gov.scot>; First Minister <firstminister@gov.scot> 

Cc: [Redacted] 
Subject: Re: Reporting Breaches of the Ministerial Code regarding the First Minister 
Importance: High 

 

Dear Sir/Madam 

 

We are saddened that there appears to be no alternative but to raise concerns 
that Nicola Sturgeon, both as an MSP and as First Minister, has failed to 
address ongoing concerns in relation to numerous cases involving Children's 
Hearings Scotland.  A separate concern has also been raised in relation to the 
Minister for Children and Young People. 
 

As outlined in the Ministerial Code, If your government is drifting into 
illegality you are obliged to do something about it. 
 

Furthermore, as outlined in the Ministerial Code (as shown below), there is a 
collective responsibility, as well as an individual responsibility, on all Ministers 
to ensure that all aspects of the Ministerial Code are upheld at all times. Under 
the collective responsibility and as First Minister, Ms Sturgeon has failed to 
ensure that all Public Bodies which are ultimately under her responsibility and 
that the Ministers reporting to her have ensured that the Public Bodies under 
their Portfolio have fully complied with all of the legal requirements upon 
them.  In the situations of which Ms Sturgeon has been made aware on several 
occasions, Children's Hearings Scotland (CHS) has failed to comply with the 
requirements in relation to a fair hearing as enshrined in law under the 
Scotland Act 1998 and the European Convention on Human Rights. As Ms 
Sturgeon has a legal background and has stated her commitment to upholding 
human rights for every Scottish citizen, these breaches would be clearly 
evident to her.  Indeed, senior legal figures have described these issues as 
"maladministration of an extreme kind", and so serious and so clear that 
failure to recognise, investigate and address them would raise questions in 
relation to competency to practice.  
 

Ms Sturgeon personally was first made aware of these issues by Alison 
Thewliss MP on 10th January 2020.  This was after Ms Thewliss had met that 
day with a number of those affected by the issues in relation to CHS, and was 
so shocked that she spoke with Ms Sturgeon that evening.  A few days later, on 
confirming the discussion, it was evident that Ms Thewliss was embarrassed by 

mailto:CEU@gov.scot
mailto:firstminister@gov.scot
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Ms Sturgeon's response to her and the failure to address these issues, which 
have had considerable consequences for those affected, all of whom have 
given dedicated and unblemished voluntary service to the children and young 
people of Scotland collectively for more than 100 years. 
 

Ms Sturgeon was also made aware of these concerns in her capacity as a 
constituency MSP.  Ms Sturgeon failed to respond to 10 requests for 
assistance, and only after input from the Presiding Officer did she then have a 
25-minute conversation on 5th Oct 2020 with her constituent which led her, 
like all of the MSPs involved in the cases raised, to immediately raise these 
concerns with the Minister for Children and Young People.  
 

During the conversation with her constituent on 5th Oct 2020, Ms Sturgeon 
asked for a summary of the issues faced by her constituent and all of those 
affected, and stated that she might meet with some of those affected.  On 
18th Oct 2020, Ms Sturgeon was provided with a summary of 24 issues where 
fundamental legal requirements had not been followed by CHS leading to 
significant and blatant breaches of Human Rights which are enshrined in law 
for all Scottish Citizens under the Scotland Act 1998 and the European 
Convention on Human Rights. These included, but were not limited to, 
knowing the nature and wording of the complaint against you prior to 
responding, the opportunity to reflect prior to responding, the opportunity to 
review evidence or paperwork prior to responding, the opportunity to seek 
representation, and to be able to submit evidence in defence.  There was no 
right of appeal. Ms Sturgeon passed this summary of 24 issues to the Minister 
for Children and Young People for her to investigate. As in all of the cases, the 
Minister for Children and Young People stated similar responses which failed 
to address any of the issues, which confirmed that again she had broken the 
Ministerial Code and the 7 principles of Public Life by failing to comply with the 
requirements under "Objectivity" (see the 7 Principles of Public Life below). 
 

In relation to Ms Sturgeon, in February 2021, after being prompted several 
times during the intervening period in relation to these outstanding issues, Ms 
Sturgeon forwarded a reply from the Minister for Children and Young People 
which was dated 4th Dec 2020.  As stated above, In this response the Minister 
totally failed to address any of the 24 issues and all of the breaches of 
fundamental human rights.  On receipt of this letter, those affected responded 
to Ms Sturgeon on 17th Feb 2021 asking again for a meeting with her to 
address these outstanding concerns.  There again there was no response from 
Ms Sturgeon in the requested timescale of 14 days.  Ms Sturgeon was aware 
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that time is very pressing due to the imminent dissolution of the Parliament in 
the run up to the May 2021 elections.   
 

Throughout the period from when Ms Sturgeon was first informed on 10th 
January 2020 of the repeated breaches of Human Rights within CHS, there has 
been a complete failure by Ms Sturgeon both as a constituency MSP and more 
crucially as First Minister to address any of these issues.  There has been no 
oversight of the Minister for Children and Young People who has consistently 
failed to address any of the cases since they were first raised with her in March 
2018. At this time the Minister for Children and Young People placed the 
complaints processes being used by CHS under review.  It is concerning that 3 
years later this review has not yet been completed nor implemented, and the 
same flawed processes continue to be used to this day resulting many other 
cases of maladministration to arise during this interval.  The most recent case 
we are aware of occurred as recently as February 2021. It is also concerning 
that the Minister for Children and Young People has stated on several 
occasions that "Article 6 of ECHR does not apply to Panel Members".  This is in 
contravention of the Scotland Act 1998 which requires all aspects of law, 
including international law and treaties including ECHR to be complied with in 
full, and as outlined below in the Ministerial Code. 
 

The failures which have been raised to Ms Sturgeon and the Minister for 
Children and Young People are absolutely clear to all who have been involved 
or who have reviewed the cases.  The failures are so fundamental that no legal 
training is required to see nor understand them, and the correct thing to do 
has been clear throughout.  [Redacted] 

 
 Despite being made aware of this both by those affected and the MSP for one 
of those affected, Ms Sturgeon, both as a constituency MSP herself for one of 
the Panel Members affected, and having had the cases raised with her as First 
Minister, has failed to take any action to address any of the concerns raised 
with her in relation to CHS. It has been incredibly damaging for those panel 
members falsely accused, both to their health and well-being, but also their 
reputations and professional standing. 
 

Ms Sturgeon has failed to uphold the requirements of the Ministerial Code in 
that she has failed to account for, and to be held to account, for the actions 
taken within her field of responsibility.  As First Minister, ultimately the 
responsibility lies squarely with her for the failure of the Minister for Children 
and Young People to address the concerns in relation to the National 
Convener, Chair and Board of CHS and senior staff of CHS, as well as the Civil 
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Servants failing to oversee CHS on behalf of the Parliament.  As noted, the First 
Minister has a legal background, and has stated her commitment to upholding 
and promoting the human rights of all Scottish Citizens, and as such, the 
failures that have occurred in all of the cases relating to panel members raised 
to her should have been addressed as a matter of urgency.  
 

In addition, Ms Sturgeon, along with the Depute First Minister, Justice Minister 
and Minister for Children and Young People, gave a false account in their letter 
of 29th July 2020 to one of the panel members concerned in relation to the 
involvement of the Lord President of the Court of Session.  [Redacted], who 
responded on behalf of the Scottish Ministers, stated that there was 
"considerable judicial oversight" by the Lord President in relation to the 
removal of a panel member prior to their term of appointment being 
completed.  This is in contradiction to the information provided by the Lord 
President's office [Redacted] which states that there is no oversight by the Lord 
President at all - a request for removal is made and it is granted.  This is on the 
basis that it is assumed that all of the legal requirements in relation to Article 6 
of ECHR and the Scotland Act 1998 have been complied with in full prior to any 
application being made. [Redacted]. 

 

Ms Sturgeon, as First Minister has also failed to comply with the 7 Principles of 
Public Life: 
 - she has failed to demonstrate the requirements of objectivity in that at no 
point has either she, nor her Minister for Children and Young People, met with 
those affected, reviewed the evidence in relation to the actions of CHS, and 
has acted with bias in that her Minister for Children and Young People has 
consistently refused to meet with or hear from any of those affected whilst 
repeatedly seeking input from CHS.  In addition, Ms Sturgeon has failed to 
address the false assurance provided to her by the Minister for Children and 
Young People on 4th Dec 2020 of which she was made aware on 17th Feb 
2021.  - she has failed to act with Selflessness and act solely in the terms of the 
public interest.  It is essential that any tribunal, especially one that is an 
integral part of the justice system, fulfils all of the legal obligations upon it, 
including all of the requirements of Article 6 of ECHR and the Scotland Act 
1998.  There must be confidence that CHS as a Public Body, is acting fairly for 
all of those involved with it.  This includes the ~2500 panel members whom the 
Minister for Children and Young People as well as the National Convener and 
Chair and Board of CHs have stated have NO fundamental Human Rights to a 
fair hearing as "Article 6 of ECHR does not apply to Panel Members".  Ms 
Sturgeon has been aware of the issues relating to CHS since she was informed 
personally on 10th Jan 2020. 
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- she has failed to act with Accountability in that she as First Minister is 
accountable to the people of Scotland, including the ~2500 panel members 
who have had their fundamental Human Rights denied, both in her actions and 
by the Minister responsible to the First Minister. 
- she has failed to act with Openness - there has been no openness nor 
transparency around the decisions taken in failing to address the legitimate 
concerns that have been raised with her. 
- she has failed to demonstrate leadership and challenge poor behaviour by 
the Minister for Children and Young People who has singularly failed to 
address any of the concerns raised with her in relation to CHS, despite 
concerns being raised with her by Sandra White MSP, Neil Bibby MSP, Annie 
Wells MSP, Humza Yousaf MSP, Oliver Mundell MSP and Douglas Ross MP 
since at least March 2018. Ms Sturgeon also failed to respond to the concerns 
raised directly with her by Alison Thewliss MP on 10th Jan 2020. 
 

In light of these repeated failures to address the still outstanding concerns in 
relation to severe miscarriages of justice relating to the current and some now 
former panel members, we request that these matters are investigated as a 
matter of urgency and steps taken to finally meet with those affected to 
ensure that corrective action is taken in relation to the miscarriages of justice, 
and that steps are taken to ensure that CHS starts to comply with the legal 
requirements upon it, especially we are aware of further cases arising as 
recently as Feb 2021. 
 

Due to there being a large volume of evidence in each of the cases, key pieces 
of which have been provided to Ms Sturgeon at relevant points during the 
period from 10th Jan 2020, it is not intended to overwhelm with evidence at 
this stage.  However, all affected are ready and willing to provide any of the 
evidence at any point.  This includes access to over 9 hours of recordings of 
meetings with the National Convener of CHS (with permission). 
 

Yours sincerely, 
 
[Redacted] 
 

The Ministerial Code: 
 

1.3. The Ministerial Code should be read against the background of the 
overarching duty on Ministers to comply with the law, including 
international law and treaty obligations, and to uphold the 
administration of justice and to protect the integrity of public life. They 
are expected to observe the Seven Principles of Public Life (set out in 
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the Annex to this Code) and the following principles of Ministerial 
conduct:  
(a) The principle of collective responsibility, as defined in section 2, 
applies to all Ministers; 
(b) Ministers have a duty to the Parliament to account, and be held to 
account, for the policies, decisions and actions taken within their field of 
responsibility; 

(c) It is of paramount importance that Ministers give accurate and 
truthful information to the Parliament, correcting any inadvertent error at 
the earliest opportunity. Ministers who knowingly mislead the 
Parliament will be expected to offer their resignation to the First 
Minister; 

(d) Ministers should be as open as possible with the Parliament and the 
public, reflecting the aspirations set out in the Report of the 
Consultative Steering Group on the Scottish Parliament. They should 
refuse to provide information only in accordance with the Freedom of 
Information (Scotland) Act 2002 and other relevant statutes; 

(e) Ministers should similarly require civil servants who give evidence 
before Committees on their behalf and under their direction to be as 
helpful as possible in providing accurate, truthful and full information in 
accordance with the duties and responsibilities of civil servants as set 
out in the Civil Service Code; [1] 

23.1.1 Annex: The Seven Principles Of Public Life 
[33] 
Selflessness 
Holders of public office should act solely in terms of the public interest. 

Integrity 
Holders of public office must avoid placing themselves under any 
obligation to people or organisations that might try inappropriately to 
influence them in their work. They should not act or take decisions in 
order to gain financial or other material benefits for themselves, their 
family, or their friends. They must declare and resolve any interests and 
relationships. 

Objectivity 

https://www.gov.scot/publications/scottish-ministerial-code-2018-edition/pages/13/
https://www.gov.scot/publications/scottish-ministerial-code-2018-edition/pages/3/
https://www.gov.scot/publications/scottish-ministerial-code-2018-edition/pages/14/
https://www.gov.scot/publications/scottish-ministerial-code-2018-edition/pages/14/
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Holders of public office must act and take decisions impartially, fairly 
and on merit, using the best evidence and without discrimination or 
bias. 

Accountability 
Holders of public office are accountable to the public for their decisions 
and actions and must submit themselves to the scrutiny necessary to 
ensure this. 

Openness 
Holders of public office should act and take decisions in an open and 
transparent manner. Information should not be withheld from the public 
unless there are clear and lawful reasons for so doing. 

Honesty 
Holders of public office should be truthful. 

Leadership 
Holders of public office should exhibit these principles in their own 
behaviour. They should actively promote and robustly support the 
principles and be willing to challenge poor behaviour wherever it 
occurs. 



1 
 

Note of Meeting with Ms Don – Cross Border Placements in preparation for 
Committee – 26th April 2023 
 
Attendees 
 
Natalie Don, MSP, Minister for Children, Young People and Keeping the Promise  
[Redacted], Unit Head, Children’s Residential Care Unit [Redacted] 
[Redacted], Team Leader, Children’s Residential Care Unit 
[Redacted], Policy Manager, Children’s Residential Care Unit 
[Redacted], Policy Manager, Children’s Residential Care Unit 
[Redacted], Bill Team Leader, Children’s Care and Justice Bill Team 
[Redacted], SGLD – Children and Families [Redacted] 
 
 
Note of Meeting 
 
Background on Cross Border Placements and Bill Provisions 
 
[Redacted] talked the Minister through the extensive background relating to cross-
border placements including the key issues, challenges, stakeholder views and the 
relevant Bill provisions which are –  
 

• Section 24 - The provisions in section 24 will provide powers to impose bespoke 
requirements, and to publish standard and outcomes, in relation to registration 
with the Care Inspectorate of relevant care services providing cross-border 
placements. 

• Section 25 - The provisions in section 25 provide new regulation-making powers 
in relation to the recognition and effect of non-Scottish court orders relating to 
such placements, and to enable appropriate safeguards for the children affected. 
This will further build on the recent Deprivation of Liberty (DOL) order 
regulations[1], helping to address the complex and varied circumstances that 
result in such placements in Scotland, enabling appropriate conditions and 
requirements to be made in relation to those placements in a children’s rights-
centred way.  

 
[Redacted] also covered myth busting and top areas of likely attack expected at 
committee with the Minister.  
 
Questions 
 
[Redacted] 
 
Actions 
 
Minister to read the briefing and Q&A in more detail and get in touch with officials 
should she have any further questions. 

 
1 The Cross-border Placements (Effect of Deprivation of Liberty Orders) (Scotland) Regulations 2022 
(legislation.gov.uk) 

https://www.legislation.gov.uk/ssi/2022/225/contents/made
https://www.legislation.gov.uk/ssi/2022/225/contents/made


From: [Redacted] <[Redacted]@gov.scot>  
Sent: Monday, April 24, 2023 4:12 PM 
To: Minister for Children, Young People & Keeping the Promise 
<MinisterCYPKP@gov.scot> 
Cc: Moffat J (Jane) <Jane.Moffat@gov.scot>; [Redacted] <[Redacted] @gov.scot>; 
[Redacted] <[Redacted] @gov.scot>; [Redacted] <[Redacted] @gov.scot>; 
[Redacted] <[Redacted] @gov.scot>; [Redacted] <[Redacted] @gov.scot>; 
[Redacted] <[Redacted] @gov.scot> 
Subject: Background Briefing and Q&A ahead of the Cross Border Placements in 
preparation for Committee pre-meet on Wed 26th April  
 
Hi [Redacted],  
 
Please find attached draft briefing and Q&A in relation to residential care and cross-
border placements, ahead of the committee pre-meet with officials on Wednesday at 
11am.  
 
Briefing for incoming Minister for Children, Young People and Keeping the Promise - 
April 2023 (A43228748)  
Children's residential care - Care and Justice Bill - May education committee 
appearance - cross border placements, advocacy and restraint lines to take 
(A43229052) 
 
Please note these will be updated to reflect the publication of the looked after 
children statistics and of course any necessary changes will be made following the 
discussion with Ms Don on Wednesday.  
 
With thanks, 
 
[Redacted]   
[Redacted] | Family Care Team | Scottish Government | Area 2A South, Victoria 
Quay, Edinburgh 
 
             
 
 
 

mailto:MinisterCYPKP@gov.scot
mailto:Jane.Moffat@gov.scot
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BRIEFING FOR INCOMING MINISTER FOR CHILDREN, YOUNG PEOPLE AND 

KEEPING THE PROMISE: 

 

CHILDREN’S RESIDENTIAL CARE - APRIL 2023 

 

 

CONTENTS OF BRIEFING 

 

 

1. OVERVIEW OF CHILDREN’S RESIDENTIAL CARE 

 

 

2. CROSS-BORDER PLACEMENTS 

 

a. Deprivation of Liberty Orders 

b. Care & Justice Bill  

 

 

3. REDUCING USE OF RESTRAINT 

 

 

4. CHILDREN’S RESIDENTIAL CARE PROVISION AND MARKETISATION 

 

 

5. ANNE’S LAW 
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1. OVERVIEW OF CHILDREN’S RESIDENTIAL CARE 

 

According to the last Children’s Social Work Statistics, published 29th March 2022 and 

providing a snapshot of looked after children data as at 31st July 2021, there were 

1,286 children living in residential care in Scotland: 

 

In local authority home 615 556 525 

In voluntary home 88 130 96 

In other residential [1] 199 362 304 

 

([1] The bulk of the ‘other residential’ placements are private/independent residential 

placements for young people with complex needs). 

 

This is around 9% of the total number of looked after children in Scotland.   

 

As of September 2022, we know that there were 336 residential care homes in 

Scotland: local authority – 116; private – 150; third sector – 69; Health Board – 1. 

 

The looked after children statistics do not include cross-border placements. As at April 

2023, there were 19 cross-border deprivation of liberty placement notifications from 

June 2022 to April 2023. Of those 19, 7 had been confirmed closed and 12 remain 

live. 

 

Those 12 live placements are within the following local authority areas: 

[Redacted] 

 

It is not possible to accurately know how many children and young people are placed 

in Scotland via non-deprivation of liberty orders given there is no legal mechanism or 

supporting process through which they can be tracked. We do know that, since the 

cross-border notification process was introduced by the Care Inspectorate in April 

2021 (triggered by the deprivation of liberty issue), approximately 392 notifications 

have been made in total. However, the end of those placements is very often not 

notified by placing authorities – as a very rough estimate, we think there may be 

around 100 live placements in force but cannot be certain. Equally, it is not possible 

to know exactly how many placements are made from Scotland to other parts of the 

UK. [Redacted] 
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2. CROSS-BORDER PLACEMENTS 

 

What is the key issue? 

 

Since 2019, we have seen a significant increase in the number of placements of 

children and young people, in the overwhelming majority of cases from England, into 

Scottish residential childcare. The majority of these cases between 2019 and 2022 

came as a result of those local authorities petitioning the Court of Session in Scotland 

seeking legal recognition of the care orders they had in place. The vast majority of 

these cases sought, and had the English and Welsh High Court’s approval, to deprive 

the liberty of the children and young people concerned, and that this could occur 

outwith England and Wales and outwith secure accommodation. We know the cause 

of this issue to be a critical lack of appropriate secure and residential 

accommodation, particularly in England. It should be noted that such placements 

could also be sought by Wales and Northern Ireland although we are aware that Wales 

is similarly impacted by these types of cross-border placements coming from England. 

When responding to these cases, the Court of Session made its position clear to the 

Scottish Government that a legislative gap for recognising deprivation of liberty orders 

was unsatisfactory. Following further engagement, including with the Lord Advocate, 

the Scottish Government in response to the Court’s comments made a commitment 

to make regulations to provide a legal route to recognition in Scotland (especially in 

light of the further UK Supreme Court ruling mentioned in the next paragraph).      

 

In 2021, the UK Supreme Court ruled that inherent jurisdiction to authorise 

deprivations of liberty in “non-secure” accommodation is lawful under English law and 

in respect of any cross-border placements in Scotland that legal recognition in 

Scotland is required to ensure compliance with Article 5 of the European Convention 

on Human Rights (ECHR). As Scottish Ministers cannot regulate what happens when 

a court process in another jurisdiction is engaged, and nor can they affect the outcome 

of that process, a set of regulations were developed and commenced in June 2022 to 

provide such a legal recognition mechanism and to introduce robust accountability on 

placing local authorities in doing so. 

 

The intention is to continue to work with the UK Government at official and Ministerial 

level to press them on their plans to remedy the problem arising from their lack of 

children’s secure and residential home capacity. The UK Government recently 

responded to its own Care Review in early February 2023 and this provides additional 

opportunity to discuss their planned solutions to this problem. 

 

At the time of writing, there are 12 live cross-border placements where deprivation of 

liberty measures are included as part of the order.    
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A. The Children’s Hearings (Scotland) Act 2011 (Effect of Deprivation of Liberty 

Orders) Regulations 2022 

 

These regulations were implemented in June 2022 and remain in force. 

 

The Scottish Government’s position in relation to cross-border placements is that we 
are committed to Keeping the Promise and to reducing cross-border placements – 
whether children’s liberty is to be deprived or restricted – to an absolute minimum only 
to occur in exceptional circumstances. These Regulations are not – and should not – 
be a substitute for proper provision for the placement of vulnerable children being 
made available in their home nations in England and Wales 
 
However simplistic or disproportionate action prohibiting these placements would 
potentially leave children and young people with some of the greatest care and 
protection needs nowhere to go, putting them at even higher risk. 
 
These Regulations provide for DOL orders to have effect as if they are (Scottish) 
Compulsory Supervision Orders (CSOs) under the Children’s Hearings (Scotland) Act 
2011 (“the 2011 Act”), for certain purposes and subject to certain conditions. They 
introduce a more robust process and a set of conditions which must be met prior to 
placing the child or young person through which the placing authority must: 
 

• notify key people in Scotland of certain information about the DOL order, and 
provide them with a copy of an undertaking relating to the placement. 

• provide an undertaking to be given by or on behalf of a placing authority that, 
throughout the duration of the placement, it will: 
o provide or secure the provision of all services required to support the child 

who is the subject of the DOL order, and 
o bear all costs directly arising from, or which arise in consequence of, the 

child’s placement, apart from the costs of Scottish advocacy provided to the 
child. 

 
The Regulations also modify relevant enforcement provisions of the 2011 Act to 
provide the Scottish Ministers with the power to apply to the sheriff court for an 
enforcement order if a placing authority does not comply with its obligations. The 
process to be followed broadly mirrors that which would apply where a Scottish local 
authority is in breach of its obligations as the implementation authority for a CSO. 
 
Further provision to deal with the cross-border issue is included within the Care And 
Justice Bill. 
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B.   Care & Justice Bill provisions on cross-border placements 

 

The Care & Justice Bill is currently proceeding through stage 1 of the Parliamentary 

process. The Minister will give evidence to the Children’s Committee on 3rd May and 

stage 1 is due to conclude by summer recess. Our unit is working closely with the Bill 

team ([Redacted] Team Leader). 

 

[Redacted]  
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3. Restraint 

 

The issue of physical restraint was consulted on within C&J Bill – ultimately, a decision 

was taken not to proceed with this in legislation. 

 

Our commitment to meeting the Promise means that the use of restraint of children 
should not happen, however, a blanket ending of this practice is not possible due to 
protecting the welfare and safety of children.  
 
[Redacted] 
 
Children’s residential care provision and marketisation 
 

Residential provision and commissioning 

 

Over the last ten years, the number of private residential children’s houses increased 

from 47 houses in 2012 to 152 in 2022. The number of voluntary sector run houses 

has also increased, showing a significantly slower growth rate from 47 houses in 2012 

to 68 in 2022. The number of local authority run houses has remained largely the 

same; increasing by only 1 from 114 houses in 2012 to 115 in 2022. 

 

We know that local authorities used to provide children’s residential care through ‘in-

house’ provision until around 25 years ago. What we have in place now is a 

combination of provision as outlined in the paragraph above. There is also a 

procurement framework in place which has been developed over the last 20 years or 

so and which is currently operated by Scotland Excel. This framework is not exclusive 

to residential care. 

 

The purpose of the framework is to save local authorities effort in negotiating contract 

terms with providers as that is all done in advance by Scotland Excel – the attraction 

of using the framework should therefore be to match a child/young person’s needs 

with a suitable placement as per the terms set out in the framework. Local authorities 

are under no obligation to use it. The framework was last reviewed in 2022 and the 

terms of that are in place until 2028.   

 

[Redacted] 

 

The Competition and Markets Authority (CMA) report 

 

The CMA conducted a comprehensive market study which was published, with 

recommendations, in March 2022 . It found that in Scotland, the latest private providers 

of placements are making materially higher profits and charging materially higher 
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prices that they would expect if this market was functioning effectively (this applied to 

both the fostering and residential care sector). 

 

The Promise Scotland – Change Plan 21-24 

 

The Promise has considered the role of commissioning and funding as it impacts on 

service delivery, development and children and young peoples’ care experience.  

There is a commitment to changing how services are commissioned so that children 

and their families are at the centre of decision making. The Promise’s commitment to 

preventing the marketisation of care and ensuring that children are not a source of 

profit is made in the demand for services in Scotland to stop selling care placements 

to Local Authorities outside Scotland. Regulatory bodies must scrutinise profit levels 

to ensure funds are properly directed to the care and support of children. As Scotland 

moves towards early intervention and prevention, acute and crisis services must be 

better planned for to ensure services only exist where there is evidenced identified 

need ensuring most effective use of public funding. 

 

Welsh administration 

 

The Welsh administration has felt similarly impacted as Scotland has with regard to 

cross-border placements arising from England. It has now adopted a position where, 

by approximately 2026, it will provide its children’s residential care solely through not-

for-profit organisations. Officials are pursuing a discussion with Welsh counterparts to 

understand how they plan to implement this. 
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4. Anne’s Law – contact in care homes (connected to National Care Service Bill) 

 

[Redacted] 
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[Redacted]  
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CARE & JUSTICE BILL – EDUCATION, CHILDREN AND YOUNG PEOPLE 
(EC&YP) COMMITTEE 3/5/23 – LINES TO TAKE 
 
CROSS-BORDER PLACEMENTS 
 

Who’s saying what?  
 
22/3/23 EC&YP Committee stakeholder evidence session: 

• Michael Marra: Do your organisations find any particular difficulties in 
managing cross-border placements? 

• Michael Marra: Are there concerns for capacity in secure care with cross-
border placements? Are providers becoming reliant on cross-border 
placements? 

• Kaukab Stewart: Given the concerns about cross-border placements, are the 
provisions in the Bill enough? 

• Cross-border placements: Criticisms of extent of Deprivation of Liberty (DOL) 
regulations; lack of provision elsewhere in UK meaning such placements are 
not yet rare or exceptional when in the child’s best interests. During DOL 
policy and regulation development, the Bill was cited as providing a 
permanent solution which has not happened. Clan Childlaw’s view was that 
there was not enough within the Bill to say if children's rights will be 
safeguarded, but this seems to build on the new 2022 DOL regs which they 
consider insufficient. 

• (The Children and Young People's Commissioner Scotland (CYPCS)) DOLs 
regs do not do enough to uphold children’s rights, children are going into 
establishments wholly unsuitable and there is not enough 
oversight/framework to monitor and get enough support etc.  

• And the point that they feel the Bill was sold as ‘having all the answers’ and 
falls short. 

 
29/3/22 EC&YP Committee session: 

• Laura Pasternak, Who Cares? Scotland (WC?S) - When the bill is passed, 
we will almost be legalising a process that will put us in contravention of the 
UNCRC; and 

• I echo Clan Childlaw’s comments last week. Its representatives had specific 
concerns about the increased use of English Deprivation of Liberty orders for 
cross-border placements, because the children are being held in unregulated 
settings in Scotland, where the Deprivation of Liberty is not lawful. 

• Wider attendees – general view that SG and UKG need to work together to 
implement Care Reviews to reduce/end cross-border placements. 

 
Written evidence: 

• Care Inspectorate – disagrees with requirement for new services to flag 
cross-border provision intentions; would not agree to register a residential 
home to deprive liberty; flag potential implications for school care 
accommodation services through current Bill provisions, and concerned 
about potential for two-tier system through separate standards and 
outcomes. 
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• CELCIS inaccurately think section 25 brings children and young people into 
the Children’s Hearings System and by extension then discuss 
advocacy/safeguarding etc.; 

• The Promise Scotland focus on cross-UK government action to find solutions 
to manage the estate crisis down south; 

• WC?S inaccurately focus on cross-border placements using unregulated 
provision. They also push for advocacy support provided by Scotland and 
upon return to England; 

• Clan Childlaw focus on their view that a right to family life is breached through 
DOL cross-border placements. They think cross-border placements should 
have secure criteria and standards applied, consider the Bill to be too general 
to scrutinise plans to regulate, and summarise an example of where a DOL 
placement duration was breached where no Scottish oversight has been in 
place; 

• Scottish Children’s Reporter Administration (SCRA) think it inappropriate for 
children on English care orders to then be referred via Children’s Hearings 
Scotland for Compulsory Supervision Orders (CSO)/Interim Compulsory 
Supervision Orders (ICSO), and are supportive of the need to strengthen 
placement accountability; 

• St Mary’s Kenmure (secure care provider) were broadly supportive though 
suggest change of jurisdiction responsibility after a certain duration – 
tentatively 6 weeks. 

• CYPCS think the Bill fails to address concerns about the DOL Regulations 
and provides insufficient detail on section 25 to allow adequate scrutiny, but 
approve of section 24 allowing the introduction of pathways and standards.   

 

 
TOP LINES  

• It is the Scottish Government’s position that cross-border placements should only 

occur in exceptional circumstances where the placement is in the best interests of 

an individual child.  

 

• We have worked with the other UK Governments to agree a Memorandum of 

Understanding (MoU) about Deprivation of Liberty (DOL) placements. This 

ensures that suitable placements in the child’s own country will be explored before 

a child is placed in Scotland wherever that is in the child’s best interest. We will 

look to extend this to all cross-border placements in due course. 

 

• In the period between June 2022 and April 2023, since The Cross-border 

Placements (Effect of Deprivation of Liberty Orders) (Scotland) Regulations 2022 

came into force, a total of 19 initial DOLs notifications were received. 7 of these 

cases have subsequently since been confirmed closed either by notification or 

advocacy intelligence. As of 24 April 2023, there were a total of 12 live DOL order 

placements notified to Scottish Government. All live placements for this period 

have been contacted with an offer of advocacy. 
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Q&A 

 

1. Why does the Scottish Government consider it necessary to continue to 
accept cross-border placements?  

 

• The Promise is clear that current commercial practices regarding cross-border 
placements, whereby they are purchased by a local authority in another UK 
jurisdiction, must end. The Bill provisions hone in on that, by enabling bespoke 
requirements on new residential providers which plan to accommodate cross-
border placements in relation to the notification of those placements ahead of 
registration with the Care Inspectorate, as well as enhancing the regulatory powers 
in relation to such providers.   
 

• [Redacted] 
 

• During Stage 1 evidence the Education Committee heard very powerful evidence 
from St Mary’s secure centre as to how cross-border placements can really be 
necessary, such as removing a child who is being exploited far from an organised 
crime group which is harming them. The same rationale can apply in relation to 
temporary cross-border placements into residential childcare, even those which do 
not involve a Deprivation of Liberty. 

 

• [Redacted] 
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[SUPPORTIVE STAKEHOLDER QUOTES]  

 

Chloe Riddell, Promise Scotland, (EC&YP Committee, 29 March):  

“It’s a really complex and complicated issue that does not have a quick fix” 

 

SCRA – March 2023 written submission:  

“We share the concerns expressed in the policy intention of ensuring that there is 

greater accountability placed on the authorities outwith Scotland that place children in 

Scottish residential care and the care service providers that seek to accommodate 

those children.” 

 

St Mary’s Kenmure – March 2023 written evidence 

“With criminality diversifying as it does -such as serious and organised crime, gangs, 

child criminal exploitation and child sexual exploitation - the use of cross-border 

placements can be critical to ensuring safety, breaking associations, and affording 

children, young people and their families a 'new and safe start'.  Thus, in some cases 

there is a very clear and compelling argument for interrupting their community ties, 

peer and criminal networks.”  
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2. Why are we tightening regulation of cross-border placements? Should we 
not be welcoming children from the other nations if appropriate care cannot 
be offered near their place of residence? 

 

• The Promise identifies that Scotland must work to significantly reduce the number 

of children and young people living away from their families by 2030 which means 

appropriately reducing the number of children in residential care to an absolute 

necessary minimum by for example improving the child’s home circumstances. The 

Scottish Government is committed to Keeping The Promise. 

 

• Cross-border placements of children and young people into Scottish residential 

care settings largely occur due to a lack of provision elsewhere, particularly in 

England. [Redacted]    

 

• We know that such placements result in children and young people being 

separated and distanced from their families, peers, community support networks 

and services. Moving children and young people, often to remote placements in 

Scotland, significantly impacts on the ability to plan for the child, or to maintain 

meaningful contact with family and other key people in the child’s life.  

 

• However, cross-border placements can really be necessary in those exceptional 

cases, such as where an exploited child needs to be removed far away from an 

organised crime group which is harming them. The same rationale can apply in 

relation to temporary cross-border placements into residential childcare, even 

those which do not involve a Deprivation of Liberty. 

 

• Cross-border placements therefore, should only occur in exceptional 

circumstances where the placement is in the best interests of an individual child. 

Simplistic or disproportionate action prohibiting these placements would leave 

children and young people in vulnerable situations with nowhere to go, putting them 

at even higher risk. 

 

• [Redacted] 
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3. [Redacted] 

 

4. What are the Bill provisions trying to achieve and why?  

• The clear underpinning position for us is that we cannot stop other UK courts from 
determining that a cross-border placement might be the right course of action for 
any given child or young person. We simply have no locus to intervene in these 
matters. 

 

• Our policy intention has never been to stop all cross-border placements because 
we recognise that some critical supports can be needed outwith a child’s home 
country. However, we want them to be used only when it is in a children and young 
person’s best interests, and not because of a shortage of accommodation down 
south, bearing in mind The Promise’s emphasis on living with family/close to home 
wherever possible and that there is no place for profit within care services. 

 

• [Redacted] 
 
[SUPPORTIVE STAKEHOLDER QUOTE] 
 
The Promise Scotland – March 2023 written submission 
 
“The provisions set out in Section 25 of the Bill should support improved 
information sharing and clarity over the legal status of children who are moving 
between England and Scotland. No child should be left in limbo, far away from their 
family and community while administrative and bureaucratic processes prevent the 
help and support that children need from being put in place.” 
 
St Mary’s Kenmure – March 2003 written submission 
 
“…we believe there is a place for cross border placements but these must be 
regulated properly.”  
 
“We agree that the host authority should be responsible for the financial costs of 
the placement and intervention.” 
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5. What improvements are the Deprivation of Liberty (DOL) Orders regulations 
achieving? 
 

• [Redacted] The Committee may be interested to note that in 2019 there was one 
court petition to recognise orders. In 2020 that climbed to 6 and it peaked in 2021 
with 29 applications, dropping down again to 5 in 2022, following the introduction 
of measures which the Court had to be satisfied had been met prior to the 2022 
regulations then coming into force. 
 

• By comparison, we have been notified of 19 deprivation of liberty order placements 
since the regulations came into force last June. Of those, 7 were closed off and 12 
are live. [Redacted]    

 

• I am aware some stakeholders have pointed to a small number of instances where 
they believe placements have not worked as intended – neither I nor my officials 
have been sighted on these. I would urge stakeholders to be forthcoming with any 
relevant information of this nature in order that we can take this up with 
counterparts from other administrations through our agreed communication routes.    

 

• Of course, the Deprivation of Liberty regulations have only been up and running 
for less than a year and we are committed to working with partners to actively 
review them and take learning from their implementation. [Redacted] 

 

• As the Committee may be aware, the Deprivation of Liberty regulations had to be 
introduced as various Court of Session petitions meant that a plethora of care 
orders were being implemented in Scottish local authorities, often without the 
knowledge of Scottish authorities and agencies/bodies. This resulted in a clear lack 
of oversight and review of those placements by placing authorities in many cases 
and left children in a precarious position – we do not wish to see those sorts of 
circumstances play out again.   
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6. What is the regulation of care services providing residential accommodation 

to children (Section 24) aiming to achieve? 
 

• We are tightening regulation to ensure that children receive the highest possible 
standards of care and have their rights protected. Currently in Scotland, 
prospective care service providers have to register with the Care Inspectorate. 
They do not need to flag if they plan to offer cross-border placements or provide 
any evidence of their ability to cater for these placements.  
 

• Section 24, therefore, provides a new power for the Care Inspectorate to refuse or 
de-register a service if it fails to comply with its duty to notify relevant parties of the 
intention to open and cater for cross-border placements. 

 

• This provision also puts in place further powers to enable standards and outcomes 
to be specified for cross-border placements; and to make bespoke regulatory 
requirements around provider registration enforceable by the Care Inspectorate – 
an area which we will continue to work closely with the Care Inspectorate on.  

  



 

9 
 

7. What are the Cross-border placements: effect of orders made outwith 
Scotland (Section 25) aiming to achieve? 
 

• For clarity, the further powers in section 25 of the Bill around recognition of cross-
border orders, are largely intended to be used to regulate the temporary cross-
border placement of children and young people in Scotland. Should English (or 
other) placing authorities seek to permanently transfer a child to Scotland there is 
already a long-established route to facilitate that – subject to the Scottish local 
authority’s consent – through The Children’s Hearings (Scotland) Act 2011 
(Transfer of Children to Scotland – Effect of Orders made in England and Wales 
or Northern Ireland) Regulations 2013 (legislation.gov.uk). (“the 2013 
Regulations”). 
 

• [Redacted] 
  

https://www.legislation.gov.uk/ssi/2013/99/made
https://www.legislation.gov.uk/ssi/2013/99/made
https://www.legislation.gov.uk/ssi/2013/99/made
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8. [Redacted] 

 

9. [Redacted] 
 
10. Are young people being placed in unregulated accommodation for cross-

border placements into residential homes?   
 

• No, this is simply not the case. All children’s residential care providers are required 
to register with the Care Inspectorate including those providers who support cross-
border placements. This, therefore, subjects them to the same scrutiny and 
inspection as any other provider in Scotland. 
 

• The court order from another UK jurisdiction (now recognised in our DOLs regs in 
relation to DOLs placements) gives the legal mechanism for the non-secure setting 
to be used.   
 

• Section 25 of the Children Act 1989 (as amended by schedule 1 to the Children 
and Social Work Act 2017), provides the route for cross-border secure placements 
from England to be made into secure care facilities in Scotland. 

 

• If stakeholders feel they have concrete evidence to the contrary, I would urge them 
to immediately make ourselves and the Care Inspectorate aware. To date, I 
understand that we have had no such concerns raised with us. 

  

https://www.legislation.gov.uk/ukpga/2017/16/schedule/1
https://www.legislation.gov.uk/ukpga/2017/16/schedule/1
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11. [Redacted] 
 

12. [Redacted] 
 
13. What action is the Scottish Government taking to build evidence to develop 

regulations under the further powers in sections 24 and 25 of the Bill? 
 

• We are working closely with stakeholders to build a comprehensive picture of 
cross-border placements since the Deprivation Of Liberty regulations were 
implemented last year. We are working to understand, in so far as is possible: 

 
➢ What different cross-border orders children/young people (CYP) are being 

placed in Scotland on; 
➢ Current numbers of CYP on each type of order; 
➢ Where these CYP are placed [Redacted]  
➢ Any trends in relation to which local authorities are placing CYP into Scotland? 
➢ Any gaps in how CYP’s rights are protected [Redacted] 
➢ Any gaps in relation to information sharing between the placing authority and 

local services such as health and education provision.  
 

• This information will help us to develop regulations to recognise both DOL 
Orders and other types of cross border orders, alongside introducing further 
measures to protect CYP’s rights and access to crucial services.  
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14. [Redacted] 
 

15. [Redacted]  
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16. Why doesn’t this Bill ‘have all the answers’? 
 

• I am aware that stakeholders have questioned why this Bill doesn’t have all the 
answers.   

 

• There is no ‘one size fits all’ approach given the range of types of care orders which 
may give rise to cross-border placements. As acknowledged in evidence to the 
Committee, these matters are very complex.  
 

• [Redacted] 
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ADVOCACY (LINKED TO SECTION 25 – RECOGNITION OF ORDERS) 
 
Who’s saying what? 
The Children and Young People's Commissioner Scotland, Clan Childlaw, Who 
Cares? Scotland and Barnardos in particular are of the view that advocacy support 
ought to be provided by the Scottish Government for all cross-border placements, as 
is the case for DOL placements. Some organisations, such as Clan Childlaw, go 
further and argue that legal representation ought to be provided in an attempt to 
provide Scottish oversight of placements.  
 

17. [Redacted] 
 

18.  [Redacted]  
 

19. What engagement has there been with England about the provision of 
advocacy support for cross border placements?  

• The English Care Review recommendation to UKG is that Independent, opt-
out, high quality advocacy for children in care and in proceedings should 
replace the existing Independent Reviewing Officer and Regulation 44 Visitor 
roles, and that the Children’s Commissioner for England should oversee these 
advocacy services, with the powers to refer children’s complaints and concerns 
to the court.   
 

• However the UKG’s response to its Care Review does not accept this 
recommendation and that, as part of the wider review of the standards of care, 
they will review the effectiveness of both roles to ensure they provide a vital 
and independent safeguarding check as part of the overall system, carefully 
engaging children and care-experienced people as part of that process. 
[Redacted] 
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Restraint 
 

Who’s saying what? 
 
22/3/23 EC&YP Committee stakeholder evidence session: 

• Ross Greer: Hope not Handcuffs campaign and whether bill should give 
attention to restraint and secure transport-if children are restrained during 
such journeys should this be reported and who too? 

• CYPCS outlined their position that there should be statutory framework for 
restrictive practice across all settings (secure care, residential childcare, 
schools, mental health settings, and transport) 

• Restraint of young people being transported to cross-border placements is 
causing concern. 

 

 
Top Lines:  
 

• The Scottish Government is committed to Keeping The Promise and to working 
with key partners in the children’s residential childcare sector to ensure that 
together we implement its aspirations. 

 

• The wellbeing and safety of children and young people is always paramount. The 
use of restraint should always be a last resort in exceptional circumstances when 
it is the only practicable means of securing the welfare or safety of the child or 
another person. 

 

20. Why doesn’t the Bill include provisions in relation to restraint?  
 

• Following careful consideration of responses to the consultation on the Children 
(Care and Justice) (Scotland) Bill, the Scottish Government is content that 
additional legislative provision in relation to restraint is not necessary to ensure the 
safety of the child and others. 

 

• [Redacted] 
 

• Work is ongoing with partners to reduce, and where possible eliminate, the use of 
restraint in respect of children in care. This includes working with the Scottish 
Physical Restraint Action Group (SPRAG) to explore definitions of restraint, along 
with the availability of data, training and support. 

 

• [Redacted] 
 

 
21. What is being done to stop the use of restraint during transport between 

placements?  
 

• A national service specification for secure transport is being developed by the joint 
Scottish Government and COSLA led Secure Care Group. The specification states 
that any use of restraint must be in line with Scotland’s Holding Safely guidance. 
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This specification aims to bring consistency to the expectations and requirements, 
wherever secure transport requires to be commissioned. It covers areas such as 
data gathering and staff training. It also prohibits the use of mechanical restraint, 
handcuffs or pain-inducing techniques. 
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