ANNEXA TO LETTER

REASONS FOR NOT PROVIDING INFORMATION

Exemptions apply

38(1)a

An exemption under Section 38(1)a of FOISA applies to some of the information you
requested. This exemption applies to your personal data, and means that your personal
details have been redacted. This has been applied because if the information is disclosed
under FOISA it is disclosed into the public domain.

38(1)b

An exemption under section 38(1)(b) of FOISA applies to some of the information you have
requested. This exemption applies to personal data of third parties, and means that the
personal details of junior officials, and direct contact details of senior officials, have been
redacted.

Exemptions under section 38(1)a and 38(1)b as applied in this request are not subject to the
‘public interest test’, so we are not required to consider if the public interest in disclosing the

information outweighs the public interest in applying the exemption.

Exemptions apply, subject to the public interest test

29(M)a

An exemption under section 29(1)(a) of FOISA applies to some of the information you have
requested. This exemption applies to information used in the formulation or development
of government policy.

This exemption is subject to the ‘public interest test'. Therefore, taking account of all the
circumstances of this case, we have considered if the public interest in disclosing the
information outweighs the public interest in applying the exemption. We have found that,
on balance, the public interest lies in favour of upholding the exemption.

We recognise that there is a general public interest in disclosing information. However, this
is outweighed by the public interest in the Scottish Government being able to have a safe,
shared space to develop, discuss and debate early policy ideas, some of which might not
ultimately become final policy. Any final policy decisions are communicated via Ministerial
announcements and/or to the Scottish Parliament.

36(1)

An exemption under Section 36(1) applies to some of the information you have requested.
Under Section 36(1), information may be withheld if it is information in respect of which a
claim to confidentiality of communications could be maintained in legal proceedings (for
example, if information is “legal privileged”).

The exemption in section 36(1) is subject to the public interest test in FOISA. This means
that, even if the exemption applies, the information must be disclosed unless the public



interest in maintaining the exemption outweighs the public interest in disclosing the
information. We have found that, on balance, the public interest lies in favour of upholding
the exemption.

Again, we recognise that there is some general public interest in disclosing information
However, this is outweighed by the public interest in the Scottish Government being able to
access advice from its appointed legal specialists, to safely and competently consider and
discuss potential legal issues encountered in the development of Scottish Government
policy. Itis in the public interest that the Scottish Government'’s policies are legal when
announced/delivered, and the provision of frank, confidential legal advice is a key part of
that process.

Summary of exemptions

Ref | Document Subject/Title 29(1)(a) | 36(1) | 38(1)a 38(1)b

1 Children’s Hearings - Email to MPO attaching *
briefing for meeting

2 Children’s Hearings - Briefing attached to *
email (ref 1)

3 Children’s Hearings - Email follow up from *
meeting

4 Children’s Hearings - Follow up briefing * *
attached to email (ref 3)

5 Cross Border Placements - Note of meeting * * *
on Cross Border Placements

6 Cross Border Placements - Email to MPO *
attaching briefing for meeting

7 Cross Border Placements - Briefing attached * * *
to email (ref 6)

8 Cross Border Placements - Briefing attached *
to email (ref 6)




