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DISPUTE RESOLUTION DELIVERY GROUP: MINUTES

FIRST MEETING OF DISPUTE RESOLUTION DELIVERY GROUP: TUESDAY 28
JANUARY 2020

Attendees:

Gavin Henderson (Chair) (SG), [redacted s38(1)(b)]J@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot (SG), [redacted s38(1)(b)]@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot, SG), Graham Boyack (SM), Anne Dickson (SLAB), Kay
McCorquodale (SCTS), Charlie Irvine (Mediation Lecturer and Practitioner), Andrew
Mackenzie (SAC), Derek Young (CAS), Hilary Wiggans (In-Court Advisor), [redacted
s38(1)(b)]@gov.scot (SG)

1. Welcome and Introductions

The Chair opened the first meeting of the Dispute Resolution Delivery Group by
welcoming attendees and explaining the proposed remit of the Group, as outlined in
the paper for the meeting, and the policy context for dispute resolution in Scotland.

The Group noted that the overall purpose of the Group is to deliver a range of
solutions that will increase and encourage the use of appropriate dispute resolution
mechanisms to resolve civil disputes in Scotland.

The work of the Group is expected to shape and inform a package of reform,
including the requirement for primary legislation, with a view to developing a set of
proposals that can be consulted on seeking the views of the general public,
stakeholders and other interested parties during 2020.

The Group noted that the Delivery Group will work in parallel and will complement
the work of the Collaborative Partnership on Dispute Resolution. The latter is an
industry-led group comprising of; the Law Society of Scotland, Faculty of Advocates
Royal Institute of Chartered Surveyors in Scotland, Chartered Institute of Arbitrators
Scotland, and Scottish Government. The work of both groups is complementary and
there are shared objectives of working together to develop a vision of a dispute
resolution system within the civil justice system in Scotland that makes best use of
all methods of dispute resolution.

2. Proposed Terms of Reference and Remit of the Group

They key points raised in relation to the terms of reference and remit were as
follows:

e Itis important to recognise that this is about the wider use of dispute resolution.

e The Ombudsman function is an important form of dispute resolution and the
Ombudsman Service should be represented on the group. It was agreed that the
current SPSO, or another individual with similar expertise, would be invited.

e The reference to training for the legal profession should be amended to ‘justice
system’.
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There was some discussion about the need for the legal profession to participate
in the discussions on dispute resolution. The Chair agreed that the voice of the
legal profession was important as service delivery organisations and as regulators
of the profession. However, the appropriate vehicle for doing so, was the
Collaborative Partnership on Dispute Resolution and the Law Society and the
Faculty of Advocates were active members of the Collaborative Partnership on
Dispute Resolution.

The Group noted that the LSS Access to Justice committee is currently
undertaking some work on dispute resolution and an invite could be issued to
them to attend a future meeting of the Delivery Group.

One of the members raised the point that there was no reference to international
dispute resolution within the proposed remit. The Chair explained that the work of
the Delivery Group would focus on resolving disputes within Scotland rather than
on international matters. The Group noted that the core work of the group would
be to use the main recommendations within the Scottish Mediation Report as a
starting point, such as consideration of how an Early Dispute Resolution Office
could work in practice, as well as the types of cases to be handled by EDRO.
The Group had a short discussion about the suite of options listed in paper
DRD/1/1 and agreed that the remit should be amended to include Expert
Determination, Dispute Boards and Adjudication in the list of dispute resolution
methods currently available for dispute resolution in Scotland.

The discussion then transitioned onto further work of the Group:

There was some discussion about the consultation process and sensitivities for
seeking the views of the Judicial Institute and Judiciary on the reform package.
One possibility may be to hold a separate, targeted consultation seeking judicial
views on the reform package. This will require careful consideration and handling.
The group discussed the duty placed on solicitors to use mediation. In the
example of ‘child contact cases’ SLAB’s research showed that it is often the client
that is driving the need for litigation.

The Group noted that Margaret Mitchell MSP has lodged a Private Member’s Bill
containing proposals for increasing the use of Mediation in the civil justice system
in Scotland. The introduction of that Bill is dependent on a Parliamentary time slot
being made available prior to the May 2021 election. It is also subject to the
availability of a suitable parliamentary slot being made available for the Bill in the
current parliamentary session.

There was a short discussion on how the EDRO would manage cases and the
Group noted that the establishment of the EDRO function would require
Government investment.

The Group noted that there was a need for research to be undertaken on
producing an evidence base, including for dispute resolution as an effective
preventative measure that results in reducing pressure on the court system and
the consequential benefits for our citizens, organisations and for Scotland as a
whole.

One of the members of the Group raised a concern about differences in case
management and handling across the six sheriffdoms in Scotland. Moreover,
there are also differences in case management practices within the same
sheriffdom..
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The Group discussion then moved on to Civil Online. Scottish Courts and Tribunal
Service, provided an overview of Civil Online and its relevance to the EDRO
function. The Group noted that:

e Civil Online was introduced in April 2019 for Simple Procedure cases which
provides a facility for papers to be lodged electronically rather than using a
paper-based system. One of the issues that has arisen relates to the different
case management systems used by the legal profession and discussions to
resolve this issue are currently ongoing

e The first paperless/digital hearing was held recently and this is now available
in all sheriff courts across Scotland. The next step is for the existing case
management system to be replaced for Court of Session personal injury
cases. Future rollout may focus on other case types.

e The feedback received so far from Sheriff Clerks indicates that the system is
working well and results in fewer errors and is more efficient and effective. .

e Civil Online is an integral part of the wider SCTS digital ambition

One of the members of the Group asked whether SCTS had considered offering a
“tab” on the online form which asked users whether they had considered early
dispute resolution mechanisms, such as Mediation, prior to submitting a claim on the
online system. The “tab” facility was used within the civil online system in England
and Wales.

A further point was raised by a group member about the signposting of clients to the
in-court advice services as part of Civil Online as a mechanism for early dispute
resolution.

The Group noted that one option for policy on dispute resolution will be to initially
focus on targeting the “middle ground” of claims categories such as Ordinary Cause
and Tribunal cases. The Scottish Government Justice Analytical Services Division
(JAS) are currently undertaking a research project aimed at producing evidence in
relation to the economics of dispute resolution.

It was noted that we could learn lessons from other jurisdictions across the globe
and the Chair pointed out that JAS had already done some work on comparative
models and that work had been published in June 2019.

Conclusion:

e The proposed terms of reference and remit was discussed and agreed, subject to
proposed amendments.
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3. Communication & Engagement with stakeholders and other interested
parties

The Chair opened the discussion on communication and engagement by group
members with interested stakeholders, the general public and others.

There was unanimous consensus about the need for a holistic approach and
collaborative working with the industry-led Collaborative Partnership on Dispute
Resolution on the shared strategic objectives. This is likely to take the form of
meetings and exchange of information and ideas between the two groups.

The Group agreed that it would be beneficial to hold ad hoc meetings with interested
stakeholders on a topic by topic basis to ensure diversity of views and full impact
assessment of the reform package before it is put to public scrutiny.

The Scottish Government and members of the Group are expected to keep their
stakeholders and networks appraised of the work of the Group as the policy is
developed.

Conclusions:

e |t was agreed that Scottish Government would facilitate information sharing
between the Delivery Group and the Collaborative Partnership.

e |t was agreed that members of the Group would continue to keep their

stakeholders and networks appraised of the work of the Group and any
developments.

4. Workload and timetable for future meetings

The Group discussed and agreed that the Group should meet monthly and
discussed the work programme for the group as outlined in paper DRD/1/1.

Secretariat are investigating options for video calling to minimise the impact of travel
time.

Conclusions:

The Group agreed the following:

e Meeting 2 (26 February 2020): EDRO - administrative and practical implications
— Scottish Mediation to introduce.

e Meeting 3 (March 2020): Advice Services including citizens’ advice and in-court
advice - CAS, Hilary Wiggans and SLAB to coordinate and introduce.

e Scottish Government to outline a proposal for the reminder of the programme at
the February meeting.
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Actions:

e Scottish Mediation to provide an information paper on the administration and
practical implications of the EDRO function in advance of next meeting (26
February).

e SG to amend the remit to incorporate the proposed amendments.

e SG to invite Ombudsman or a suitable representative to join the Group.

e SG to facilitate information communication and information sharing between the
Delivery Group and Collaborative Partnership.

e SG to develop draft programme for the group.
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DISPUTE RESOLUTION DELIVERY GROUP: MINUTES

FOURTH MEETING OF DISPUTE RESOLUTION DELIVERY GROUP:
WEDNESDAY 11 NOVEMBER 2020

Attendees:

Denise Swanson (Chair) (SG), [redacted s38(1)(b)]@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot (SG), [redacted s38(1)(b)|@gov.scot (Justice Analytical
Services, SG), Graham Boyack (SM), Anne Dickson (SLAB), Kay McCorquodale
(SCTS), Charlie Irvine (Mediation Lecturer and Practitioner), Andrew Mackenzie
(SAC), Tracey Reilly (CAS), Hilary Wiggans (In-Court Advisor), Rosemary Agnew
(SPSO), [redacted s38(1)(b)]@gov.scot (Secretariat) (SG).

1. Welcome and Introductions

Denise Swanson (The Chair) opened the fourth meeting of the Dispute Resolution
Delivery Group by welcoming members and introduced Tracey Reilly who has
replaced Derek Young as the representative for Citizens Advice Scotland.

2. Minutes of the Last Meeting

The minutes of the previous meeting were agreed subject to one small amendment;
they should reflect that demand for in court advice services had not declined, usage
had decreased due to lack of sign posting/referrals. ACTION: Secretariat.

3. Advice and Resolution — Paper by Hilary Wiggans

The Chair invited Hilary Wiggans to speak to the paper setting out proposals for a
reform of In Court advice services to ensure accessibility and availability of service
delivery across Scotland.

The paper contained two main approaches for the provision of advice, assistance
and dispute resolution:

¢ Availability of service provision in all 6 sheriffdoms in Scotland; or
e Centralised in court advice service which can be accessed nationwide.

Hilary explained to the Group that as a result of COVID, there had been a fall in
demand for in court advice services mainly because of a lack of public awareness
and signposting from the Tayside Courts to the Tayside In Court Advice Service.
She pointed out that there is no information available to CAS Advisors on their
systems and that having a presence somewhere such as the SCTS website would
be helpful. Action Point: Tracey Reilly to check with availability of information
on in court advice to CAS advisers.

Discussion
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The Group discussed the paper and made the following points:
e SCTS said that they would be unable to publicise anything on their website,
unless there was consistent provision across sheriffdoms.

e SPSO and SAC stressed the importance of equal access to justice to protect
Human Rights.

e There was a shared view that ODR offered the potential for extension of the
service across geographical boundaries but it was pointed out that we have to be
mindful that a recent OFCOM report showed that 13% of the UK population do
not have access to the internet. Service provision had to be inclusive to ensure
that hardest to reach groups had access to justice.

e The Group noted the importance of ensuring the public know which service
would be the most appropriate for them, including where to look for and find
information (e.g SCTS website). It was highlighted that individuals may not
consider their dispute as a ‘legal’ issue.

The Group agreed that the proposals merited further exploration. There was also
agreement that advice service provision should be widely promoted to raise public
awareness and should be accessible to all our citizens across Scotland. The right to
choose remained critical in developing any policy. A number of members did point
out, however, that the Sheriffdom approach may work best as different areas are
likely to have different issues.

Discussion moved to the practicalities of a service, including costs, however the
Chair highlighted this would be for wider discussion at a later date.

4. Infrastructure for supporting Dispute Resolution in Scotland

The Chair explained that a consultation paper is currently in draft and invited
[redacted s38(1)(b)]@gov.scot to speak to this item. [redacted s38(1)(b)]|@gov.scot
outlined that the basis of the consultation paper would be around the
recommendations made by the Expert Group.

Views were sought from the group on how any service should be managed or
governed:

¢ Rosemary Agnew provided a brief overview to remind the Group of what is
meant by the term ‘Governance’ and its key principles, making specific
reference to accountability and regulatory functions. It was agreed that a
governance structure would be paramount in the construction of any service.

e Andrew Mackenzie suggested that any service should be centrally governed
and closely aligned with SCTS, perhaps with SG taking the lead.

Some members of the Group raised concerns around how the consultation is being
drafted, namely that it would be solely based on the Expert Group Review.
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Andrew Mackenzie suggested that the focus should not solely be on mediation and
should encompass advice and assistance, and arbitration, amongst others. He
mentioned that he considered that the purpose of the Group was to ‘reimagine’ the
dispute resolution landscape in Scotland. Andrew then suggested that consideration
should be given to other evidence, including the Advice and Resolution paper,
Professor Susskins report and Lord Coulsfield’s report.

[redacted s38(1)(b)]@gov.scot reassured members, explaining the consultation
would not solely focus on mediation and could seek views on proposals for a more
integrated dispute resolution service in Scotland.

It was agreed that a framework for the consultation document would be prepared,
covering the high level issues and a timeline, for the Group to discuss. ACTION:
[redacted s38(1)(b)]@gov.scot

5. Date of Next Meeting

The next meeting will take place on 25 February 2021.

Summary of Actions:

e Amend minutes of third meeting to reflect that demand for in court advice
services had not declined, usage had decreased due to lack of sign
posting/referrals. ACTION: Secretariat.

e Issues around consistency of signposting clients/consumers to In-Court Advice
services to be raised with CAS and Bureaus. ACTION: Tracey Reilly.

e Develop a framework for the consultation paper which includes the high level
issues and timeline and circulate to the Group to assist in developing the
parameters of the consultation. ACTION: [redacted s38(1)(b)]@gov.scot

e Circulate details of next meeting. ACTION: Secretariat
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DISPUTE RESOLUTION DELIVERY GROUP: MINUTES

SECOND MEETING OF DISPUTE RESOLUTION DELIVERY GROUP:
WEDNESDAY 26 FEBRUARY 2020

Attendees:

Gavin Henderson (Chair) (SG), [redacted s38(1)(b)]J@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot (SG), [redacted s38(1)(b)]@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot SG), Graham Boyack (SM), Anne Dickson (SLAB), Kay
McCorquodale (SCTS), Charlie Irvine (Mediation Lecturer and Practitioner), Andrew
Mackenzie (SAC), Derek Young (CAS), Hilary Wiggans (In-Court Advisor),
Rosemary Agnew (SPSO), [redacted s38(1)(b)|@gov.scot (Secretariat) (SG).

1. Welcome and Introductions

The Chair welcomed members to the second meeting of the Dispute Resolution
Delivery Group and introduced Rosemary Agnew, SPSO, as a welcome addition to
the Group and [redacted s38(1)(b)]@gov.scot who was attending from Scottish
Government Justice Analytical Services Unit.

2. Minutes of last meeting

The draft note of the meeting was discussed and suggested amendments were
agreed as follows:

e Paragraph 2.2: Litigation to be re-inserted into the list of dispute resolution
mechanisms within the remit.

e Paragraph 2.16: SCTS agreed to share further information on civil online with the
Group.

Action Points
e SG to circulate the revised minute and remit of the Group.

e SCTS to submit further information on Civil Online to the the Secretariat for
circulation to Group members. .

3. Matters arising from the Minutes of 28 January 2020

SG to ensure that the Scottish Dispute Resolution Delivery Group and the
Collaborative Partnership on Dispute Resolution are appraised of each other’s remit,
governance structure and work programme to promote and encourage opportunities
for joint working.

The Group noted that the Collaborative Partnership had held a similar discussion
recently and had decided to review the remit of the Partnership to ensure it was
relevant and aligned to the overall purpose and strategic objectives of the Scottish
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Dispute Resolution Delivery Group. The Partnership had also agreed to invite
Scottish Mediation, SAC and SCTS to formally join the Collaborative Partnership

group.

4. Proposed Work Plan

The Chair opened the discussion on paper DRD/2/2 (proposed draft work plan),
highlighting that the first phase of the Group’s work would be to shape and inform
proposals for public consultation which is expected to be launched in early
September 2020 for a 12 week period until December 2020. During the first phase,
the Group discussions would focus on each of the main elements contained within
the Expert Group report.

The majority of members of the Group voiced concerns that the work plan appeared
to be too ambitious and complex to undertake within the proposed timescale.

The Chair provided an assurance that policy formulation was still at an early stage
and the discussions within Group meetings would help shape and inform policy
development and decision-making. The intention was not to scrutinise every
proposal raised in the Expert Group Report but to test how realistic the proposals are
by identifying the barriers and opportunities and shape the direction of travel on
dispute resolution policy.

SAC said that he thought the timetable was realistic because we were not starting
from scratch; a great deal of work had already been undertaken over the past 10
years and it would be sensible to build on that without the need to re-invent the
wheel. CAS made reference to the co- dependencies between dispute resolution
reform and legal aid and legal services reform and the importance of co-ordination of
policy development. [redacted s38(1)(b)]@gov.scot, Scottish Government assured
the Group that a strategic oversight group was co-ordinating and monitoring the 3
programmes to ensure that co-dependencies were identified and co-ordinated.

Key points of discussion

e SPSO highlighted the importance ensuring that primary legislation is drafted
carefully to avoid over-prescription and avoid any potential risks and negative
impacts.

e The Chair pointed out that if the State was to make in information session
mandatory, there would be an expectation of regulation of the Mediation Service
to ensure prescribed standards of quality and redress. Further discussion on
standards had been timetabled for the July 2020 meeting.

e SPSO suggested that a possible question for the consultation paper could be
“‘How do you think the Mediation service should be overseen and scrutinised?”

Action Points

e SG will rearrange the 1 July meeting to accommodate summer diaries.
e SLAB, CAS and Hilary Wiggans to jointly produce a paper for the next meeting
and lead the discussion on advice, assistance and representation
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e Further discussion on Work Plan to be added to agenda for next meeting on 30
March 2020
e JAS to lead on Financial Modelling discussion at the meeting on 29 April 2020.

5. EDRO Paper

Scottish Mediation introduced paper DRD/2/3 and provided a brief overview of the
key points outlined in the paper and introduced the questions for Group discussion.

Discussion

SCTS opened the discussion by explaining her understanding of the Mediation
process. The first stage would be to lodge the application with the Court and it would
then be triaged at that stage of the process, along the lines of whether or not it was
being defended. If it was undefended, the case would proceed for a decision by the
Court. On the other hand, if the case was being defended, the case would be
triaged by the EDRO and there would be an assumption that the case would proceed
to Mediation unless a special cause exemption was applied to the case. The case
would then be referred for a mandatory information session to be booked and the 2
parties notified of the date.

SAC pointed out that there could be an opportunity to intervene earlier by offering
the parties an opportunity to find an accredited Mediator to try to resolve the case
before it goes to Court. SM added that there is evidence to suggest that if the parties
believed that the case was likely to be mediated before it goes to Court, this would
result in the two parties settling and not raising an action. Charlie Irvine added that
there is evidence internationally, such as Ireland, that parties are willing to seek out
opportunities for mediation as a first step before lodging a case in court.

The In-Court Advice Service was highlighted by both SCTS and by Hilary Wiggans
as an effective option for early dispute resolution that needs to be expanded to offer
a consistent service throughout Scotland.

CAS questioned whether it was possible to insert a box on the claim form for debt
recovery, for example, as to whether the parties consider that their case was suitable
for Mediation or whether the parties had considered Mediation prior to completion of
the claim form. SPSO supported this view and said that a question could be asked
at the beginning and end of the process and at the end of the information session
whether the parties were willing to go to Mediation to try to resolve the dispute.

Charlie Irvine presented a paper summarising the Mediation process operating in in
a number of European countries and other jurisdictions across the globe. The
research paper provided supplementary evidence to the paper published by Scottish
Government Justice Analytical Services in June 2019 on Mediation in the Civil
Justice system in five legal jurisdictions and can be accessed here
https://www.gov.scot/publications/international-evidence-review-mediation-civil-
justice/researchpaper.
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The research findings concluded that most legal jurisdictions were operating on an
‘opt-out’ basis with a presumption that cases would proceed to Mediation to resolve
a dispute unless there were special exemptions for excluding these cases. The main
driver for introducing mediation in most jurisdictions were time and cost savings for
both parties.

In summary the mediation models were summarised below:

Turkey

Turkey passed a Mediation Act in 2017 regarding mediation in employment cases.

In the first year, more than 297,000 cases were handled and 67% were settled; and
on the back of that Turkey introduced mandatory mediation in commercial cases. An
action is raised and the levers are cost sanctions if one or both parties fail to
participate either by paying for the cost of the mediator or payment of the costs
incurred for the court action. The judicial role in Turkey is to apply the cost
sanctions.

Alberta, Canada

The Mediation model operating in Alberta, Canada is closest to the EDRO function
proposed for Scotland. The legislative framework was put in place in 1997 and a
Mediation Co-ordinator is responsible for sifting and around 10% of cases are
exempt. The other 90% of cases were able to be mediated in the Court. There is
Mandatory attendance for Stage 1 and at the end of Stage 1, the parties can choose
to either proceed with the Mediation or to opt out of the Mediation at that stage. The
majority of cases proceed to Mediation.

Alberta has a roster of paid mediators who are modestly paid by the State at around
75 Canadian dollars per session.

British Columbia, Canada

In BC, mediation is a pre-action procedure.
Ireland

There is no mandatory requirement built into the process in Ireland. All the levers
are on the benefits for the parties. There is a statutory duty on solicitors to inform
clients about Mediation and solicitors are required to certify that this information
discussion about Mediation has taken place. In doing so, this has the status of a
binding contract.

Singapore

Singapore wants to be perceived as a centre of excellence for Dispute Resolution,
including Mediation.
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Germany

Germany introduced a Mediation Service in the civil justice system in Germany in
2012.

Group Discussion

SG JAS referred to the JAS research paper on international evidence in
Mediation published in June 2019 and reported that the evidence indicated that
Alberta Canada experience had had a cultural impact and a positive impact in
dispute resolution. There was evidence in North America of Mediation having a
positive impact on settlement rates and positive outcomes for the parties.

SPSO said that the aim should be to develop a good system that (i) is perceived
to be good value to both parties; (ii) neither party should be disadvantaged by
potential costs and (iii) the outcome achieved should be agreed by both parties
and stuck to by both parties. The skillset of the mediator was crucially important
to engender trust by the 2 parties.

SAC said that it has to be about ensuring that the parties can access the system
that is right for them and meets their needs and voiced concern about the
potential move towards an opt out system for the civil justice system in Scotland.
The aim should be to be able to access face to face mediation in every part of
Scotland. SAC expressed a concern about penalties/sanctions for non-
participation.

Hilary Wiggans made reference to the on-line system for handling simple claims
in England and Wales which asked the parties the question “ Do you want to go
to Mediation: Yes/No?”

Other Points

Defended cases — The Group discussed and agreed that there would be no
benefit in targeting undefended actions. It would simply be seen as an extra step
for pursuers.

Ordinary Cause Cases- The Group discussed and agreed with the proposal that
the focus in the first phase of implementation would be on mediating Ordinary
Cause type cases. Other case types would be rolled out incrementally to ensure
that lessons are learned from each stage of the implementation process. SCTS
gueried what the impact would be and what savings would be made, explain in g
that it wouldn’t be on court time. The Chair stated that the SG Economist was
investigating this. The Group then discussed settlement rates for Ordinary Cause
cases. Evidence has suggested that these should be 24% to breakeven in other
jurisdictions. SCTS explained that 2% of these cases go to proof. CAS
described the culture of ‘settling on door of the court’, whereby parties come to an
agreement on the day of proof.

"Triage’ of cases — There was some discussion about how cases would be
filtered out (triaged) to select cases suitable for mediation. SCTS expressed
some nervousness about the level of judgement required to “triage” cases and
manage the “opt in/opt out” system. SCTS pointed out that the proposed EDRO
case management system would require specialist training to ensure that staff
have the necessary skills and knowledge to implement and operate the new case
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management system. In addition, some form of Judicial oversight would be
required to oversee the EDRO function. For example, there would have to a
Judicial Hearing to examine whether the case met the criteria for special
exemption to be applied for opt-out.

e Risks- SPSO highlighted that the proposed case management system may have
unintended consequences, such as GDPR issues, an increase in FOI requests
and potential for Judicial Review.

e Cost sanctions — A question was asked about the potential for sanctions against
an individual or an organisation for non-engagement in the mediation? Some
concerns were raised around financial penalties on parties who chose not to
engage or participate in the Mediation process. The Group agreed that this
required further discussion and should be considered as part of the initial
discussions on the financial model.

e Enforceability of agreement/settlement — A question was asked on what would
happen should parties deviate from the agreement (e.g. breach of contract). What
would be the penalties, if any?

e Remuneration rate for mediators — The Group agreed to discuss this issue in
more detail as part of the initial discussions on the financial model.

e Impact Analysis — The Chair reported that SG JAS is currently doing some
analysis on economic modelling of mediation. The outcome of this work will be
shared with the group in due course.

e Accommodation requirements - there will be a demand for accommodation
facilities to enable Mediation Information Meetings and Mediations to be carried
out. SCTS reported that SCTS has no spare capacity to provide for these and
accommodation provision would have to be factored into the set up and
operational requirements.

e Phased Implementation: The Group agreed that systemic change was complex
and needed to be implemented in stages and tested before going onto the next
stage. The first stage should focus on Ordinary Cause actions. Evidence would
be gathered on how this was working and lessons would looked at and learned
before introducing other types of cases such as Family cases, Debt cases,
Personal Injury Cases etc.

6. Date of next meeting

The next meeting will be held on 30 March at Scottish Mediation Offices.
Derek Young, CAS tendered his apologies in advance.

Summary of Actions:

e SG to revise the minute of the meeting of 28 January.
e SCTS to share further information on Civil Online.
e SLAB, CAS and Hilary Wiggans to jointly produce a paper and lead the

discussion on the topic of advice, assistance and representation for the next
meeting on 30 March 2020.
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SG to ensure that the Scottish Dispute Resolution Delivery Group and the
Collaborative Partnership on Dispute Resolution are appraised of each other’'s
remit, governance structure and work programme.

Charlie Irvine to circulate the international evidence paper.
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DISPUTE RESOLUTION DELIVERY GROUP: MINUTES

SECOND MEETING OF DISPUTE RESOLUTION DELIVERY GROUP:
WEDNESDAY 30 SEPTEMBER 2020

Attendees:

Denise Swanson (Chair) (SG), [redacted s38(1)(b)]@gov.scot (SG), [redacted
s38(1)(b)]@gov.scot (SG), [redacted s38(1)(b)]@gov.scot (Justice Analytical
Services, SG), Graham Boyack (SM), Anne Dickson (SLAB), Kay McCorquodale
(SCTS), Charlie Irvine (Mediation Lecturer and Practitioner), Andrew Mackenzie
(SAC), Derek Young (CAS), Hilary Wiggans (In-Court Advisor), Kieran Burke (SG),
[redacted s38(1)(b)]@gov.scot (Secretariat) (SG).

Apologies:

Rosemary Agnew (SPSO)

1. Welcome and Introductions

Denise Swanson (The Chair) welcomed members to the third meeting of the Dispute
Resolution Delivery Group. She explained that Gavin Henderson is on loan to
another Directorate within the Scottish Government and she has been promoted to
interim Deputy Director of Civil Law and Legal System Division during his period of
absence. As a consequence, Denise has now taken over the chair of the Group. .

The Chair explained that the purpose of the meeting was to ‘take stock’, given
changes in the Dispute Resolution landscape over the past six months before
providing an overview of the likely direction of travel on the policy.

2. COVID 19 and Dispute Resolution — taking stock of where we are and
future direction

The Chair opened the discussion by giving a brief summary on the Scottish
Government’s focus on mitigating the impact of COVID 19, highlighting that the
current Justice focus surrounds a programme of work on recovery, renewal and
transformation for the future.

Denise emphasised the need for a collective effort between the Scottish Government
and key partners, sharing knowledge, expertise and resource.

The members were asked about the specific impact of COVID-19 on each of their
organisations and business models. The key points made were:

Hilary Wiggans: Due to court closures, the number of referrals from CAS or the
Court to the Tayside In Court Advice service ceased. This was attributable to a lack
of signposting. Hilary referred to the paper that she had produced for the DRDG
highlighting the lack of availability of in court advice services in every Sheriffdom in
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Scotland and the need for a co-ordinated and seamless approach for advice services
across Scotland.

Ann Dickson: SLAB have continued to operate and the evidence indicates that
individuals have still been able to access advice and assistance throughout the
COVID period.

Charlie Irvine: Cases referred to Strathclyde Mediation Clinic(SMC) have now
began to pick up again following an initial standstill. Mediators within the SMC have
upskilled and are now capable of providing online and telephone mediation. The
SMC has been providing remote mediation since July 2020. Charlie highlighted the
benefits of online/telephone mediation, including savings in time and cost for both
parties and the availability of remote mediation for everyone across Scotland thereby
removing geographical barriers to accessing trained mediators.

Graham Boyack: The demand for Mediation reduced significantly during March and
April but the introduction of the new online and telephone remote mediation service
had resulted in a substantial increase in demand and the remote mediation service
was now receiving court referrals to mediation. Scottish Mediation has launched a
COVID-19 Mediation Project to provide specific training to upskill Mediators on
remote mediation and the feedback received has been positive. Graham agreed
with echoed Charlie Irvine’s comments around the positive impact of remote
mediation to reduce barriers to geographical accessibility of trained mediators across

Kay McCorquodale: SCTS no longer have a backlog of civil cases and have moved
to online courts for civil procedures.

All agreed with Hilary’s point around the requirement for consistency of services
available across Scotland.

The Group then discussed the wide range of opportunities for dispute resolution,
presented by COVID-19, for example the use of technology in mediating. Denise
suggested there may be opportunities in the shorter term to help the wider civil
justice system without the requirement for consultation and primary legislation,
however it was agreed that the Group should focus solely on the long term goals.

3. Consultation Document- purpose of consultation and consultation
framework

[redacted s38(1)(b)]@gov.scot explained that she was in the early process of
drafting the consultation paper on Mediation, as referenced in the Scottish
Government response to the Expert Group report in December 2019. It was
highlighted that the purpose of the consultation is to seek the views of the public and
stakeholders on proposals for increasing the use of Mediation to resolve disputes
effectively and efficiently within the civil justice System in Scotland.

[redacted s38(1)(b)]@gov.scot assured the Group that they will have an opportunity
to shape the consultation paper and impact assessments because their views are
important and a draft paper will be shared with the DRDG in due courseThe intention
is to consult before the 2021 Scottish Parliament Elections, however this will depend
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on the rules for consulting during the election period. ACTION: [redacted
s38(1)(b)]J@gov.scot to check the rules on consulting prior to, and during, the
election period.

In discussion the following points were raised:

Multi Door Courthouse approach: the Group noted that the Scottish
Government was attracted to the concept of a Multi-Door Courthouse
approach to Dispute Resolution. This approach was first proposed by Frank
Sander in North America and operates successfully in a number of
jurisdictions across the world. The concept routes incoming court cases to
the most appropriate methods of dispute resolution, which saves time and
money for both the courts and the participants or litigants. Andrew
MacKenzie pointed out that a similar approach had been proposed by Lord
Coulsfield in the Coulsfield report in 2011. The Group agreed that it would be
useful to revisit the Coulsfield report and discuss the Multi-Door Courthouse
approach at a future meeting. ACTION: Secretariat to circulate Coulsfield
report.

Policy Options/Work Programme: There was some discussion about the
future work programme of the Group and the format of future meetings. The
Group noted that a list of policy options would be circulated and at the start of
each meeting the Chair would list the policy topics for discussion at that
session to steer the discussion. The Chair would sum up the discussion at
the end of the session to ensure that the action points were agreed and noted.
it . ACTION: Secretariat.

There was brief discussion around a number of the suggested policy options.
The majority of members supported the idea of a multi-door courthouse
approach. the Group noted that there is now a duty on solicitors within the
Children’s (Scotland) Act 2020 to notify clients about the use of Contact
Centres. The Chair also referenced the Consumer Scotland report on advice
services as a useful source of evidence and she confirmed that the
Secretariat would circulate the report to the Group after the meeting.
ACTION: Secretariat

There was some discussion about the need for further evidence or research on the
impact of COVID 19 on dispute resolution. [redacted s38(1)(b)]@gov.scot agreed
with Denise that they would discuss options. ACTION: Denise Swanson/[redacted
s38(1)(b)]@gov.scot

4.

Future Work programme and meetings schedule

The Chair outlined the proposal of the future work programme and meeting
schedule. She explained that fortnightly meetings would be too frequent and would
place a heavy burden on the workload of Members and the Secretariat. She
suggested that the frequency should be around 6 weeks.

The Group had a discussion and there was a consensus that that a 6 weekly basis
may be too infrequent. It was agreed that a frequency of around 4-6 weeks would be
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realistic and achievable. ACTION: Secretariat to provide a doodle poll to arrange
a date for the next meeting within a period of 4-6 weeks.

The Chair invited Hilary Wiggans to revisit her paper on In Court Advice Services
within the context of the impact of COVID 19 on dispute resolution and update the
paper to reflect any changes as necessary. The paper, once updated, would be
timetabled for discussion at the next meeting of the DRDG ACTION: Hilary
Wiggans.

There was also some discussion about engagement between the DRDG and the
Collaborative Partnership. There was agreement that this required further
consideration and the Chair agreed to give this matter further consideration.
ACTION: Denise Swanson/Secretariat.

S. AoB
Derek Young reported that CAS have been publishing data analysis on a monthly
basis on the types of advice sought and the demographic of clients and agreed to

share the findings with the Group. ACTION: Derek Young.

Summary of Actions:

e Consumer Scotland report on advice agencies to be circulated to members
Action: Secretariat.

e List of policy options for discussion at future meetings to be collated and
circulated Action: Secretariat.

e Research on Impact of Covid 19 on Dispute Resolution: Action: Denise
Swanson/[redacted s38(1)(b)]@gov.scot

e In Court Advice Services Paper to be updated to reflect COVID 19: Action: Hilary
Wiggans

e Consultation Paper: process and rules about election period: Action: [redacted
s38(1)(b)]@gov.scot

e Date of Next Meeting: Action: Secretariat to provide Doodle Poll.

e Lord Coulsfield reference on Multi Door Courthouse: Action: Secretariat to
circulate report to members.

e Work to be undertaken on how Collaborative Partnership and Delivery Group
can engage, ACTION: Denise Swanson/Secretariat

e CAS findings on impact of COVID 19 on advice services: Action; Derek Young
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