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Lack of evidence to support the submission 
 

1.  
Documentary evidence exists to support all of the factual statements made in this 
submission. I have sought to provide that to the Committee where it is within my 
power to do so. 
 
Line to take: 

 Mr 

but, and claims knowledge of private conversations he was not party to.  
 For example, Mr Salmond seems to claim detailed knowledge of private 

meetings between SG and its Counsel. Mr Salmond must be well aware that 

privilege. The Government has not shared its privileged information with 
him. If what he says were correct, making it public would be a breach by him 
of that privilege. 

 
 
2.  
Perhaps even more concerning is the direction from Crown Office that I face the 
prospect of criminal prosecution for even referring to the existence of such evidence 
or specifying (even in broad terms) what that evidence is. 
 
Factual position: 
Alex Salmond has been asked to give evidence under the same legal restrictions 
that apply to all witnesses. 
 
Line to take: 

 Scottish Government witnesses have given evidence under the same 
restrictions that Mr Salmond is criticising.  
The terms of the 2010 Act are clear and the purpose of the criminal offence 
for misuse of information was made clear to Parliament when the Bill was 
considered by it. 
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Conduct of the Judicial Review 
 
3.  
In normal circumstances the extraordinary discovery by this Committee that both 
Senior and Junior Counsel to the Government threatened resignation because the 
case they were being asked to argue was unstateable would have been headline 
news 
 
Factual position: 
The Permanent Secretary and Lord Advocate have set out clearly the reasons why 
the Judicial Review was conceded on a single ground following the Commission 
hearings of 19 and 21 December 2018.   
 
Counsel had indicated at the end of December 2018 that they require to withdraw 
from acting if the case were not conceded. It was conceded so they continued to act. 
 
Evidence: 
In December 2020, the Committee saw the submission from the former DG 
Organisational Development and Operations of 29 December 2018 that sets out the 
advice that informed the decision to concede the case, including legal, financial and 
public policy considerations. That advice records that Counsel said in late December 
that they would require to withdraw from acting if the case were not conceded.   
 
Line to take: 

 
threatened resignation it has been stated as fact by a Committee member 
on several occasions with no evidence offered to support it. It is troubling that 
was then treated as an established fact. 

 The Committee has seen the advice of 29 December 2018 to the Permanent 
Secretary setting out the factors that informed the decision to concede the 
case. That advice records that Counsel said in late December that they would 
require to withdraw from acting if the case were not conceded.   

 The Permanent Secretary has confirmed in her letter to the Committee of 
21 January 2021 that any suggestion that the case was conceded for any 
other reason is inaccurate and misleading. 

 
 
4.  
It appears from what has emerged that by October 2018 external counsel advised 
the Government that, on the balance of probability, they were heading for likely 
defeat. And yet, despite that advice and the cost of hundreds of thousands of pounds 
of avoidable legal fees, the Scottish Government pressed on with a case they 
expected to lose. This submission explains why. 
 
Factual position:  
The advice of external Counsel and other legal advisers is subject to legal 
professional privilege.
 
[Not for stating (covered by LPP): advice from Counsel after 31 Oct was that SG 
arguments were more likely to fail than succeed, but stateable. SGLD/Lord Advocate 
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view at that time was that while understanding the risks, there were good arguments 
supporting the SG interpretation, on a natural reading of the procedure.] 
 

confirmed to the Committee that the SG was content that the case could properly be 
defended, up until the circumstances of the Commission hearings in late December 
2018. 
 
Evidence: 
This is set out in the Sarah Davidson advice note, shared in confidence with the 
Committee and subject to a handling agreement.
 

 Lord 
17/11/2020 described SG legal position during the course of the JR: 
 

As it was first raised, the petition said nothing about the role of the investigating 
officer and contact with the complainers. That was not one of the grounds on which 
the petition was raised. At that stage, the Government was focused primarily on the 
issues that were identified in the petition, which is entirely normal in any judicial review. 
At the end of October, the Government identified the issue relating to contact between 
the investigating officer and the complainer, and the Government, having recognised 
that that was an issue that should be addressed, had to do two things. First, it had to 
consider the interpretation of procedure I will come back to that in a moment and, 
secondly, it had to investigate the factual position; that is to say, it had to investigate 
the nature of the contact and the extent to which it might be regarded as creating a 
difficulty. 

If one looks at the timeline, through November, both parties were adjusting their 
pleadings on that issue. I may say that Government made factual averments on 5 
November about that contact, and voluntarily disclosed documents to the petitioner, 
because the Government recognised that it had an obligation and responsibility to be 
candid about the position. Then, in mid-November, the petitioner added that as a new 
ground of challenge in the judicial review. The process of adjustment of the pleadings 
continued, I think, into December. 

Then, when that process of adjustment of proceedings had been completed in early 
December, the Government reviewed its legal position. Again, I note that it is entirely 
normal in any litigation process to undertake a process of investigation and 
consideration and then to review where you stand, and the Government reviewed 
where it stood. At that stage, it was satisfied that it continued to be proper to defend 
the judicial review on the new ground that had been stated, and that the issue could 
and should be put before the court for determination. Obviously, that changed a few 
weeks later, as a result of the documents that were disclosed in the commission 
process.

It is very important to appreciate that, when an issue is raised in the context of 
litigation, it is rarely a kind of binary point. Almost invariably, it is a matter that needs 
to be considered and investigated and, if there are facts that must be explored, they 
must be explored as far as they can be, before a conclusion is reached.  

As long as the Government had properly and responsibly stateable arguments, 
there was a strong interest in putting the matter to adjudication by a court, and having 
the clarity and certainty that would come from its decision. I say that partly because of 
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the underlying interest of complainers whose complaints had apparently had 
determinations that were now under challenge, and partly because of the desirability  
of not conceding as long as there was a properly responsible argument to be made. 

One also has to remember that this was a case in which there was a plethora of 
grounds for challenge from those on the lawfulness of the procedure itself, to its 
application to a former minister, all the way through to particular issues about the way 
in which the procedure had been applied. 
case could be responsibly defended, a determination by the court would have given 
clarity and certainty about precisely where any error lay, and on the position going 
forward even if it had lost.  

Line to take: 
 Advice of Counsel to the Scottish Government is covered by legal privilege 

and Mr Salmond offers no evidence to support his assertion.  
 The Committee has received both written and oral evidence, including from 

the Lord Advocate, explaining clearly the legal position taken by the Scottish 
Government throughout the judicial review.  

 The Lord Advocate also set out in his evidence the benefit of defending the 
case even where there was a significant risk of losing it, in order to get clarity 
and certainty about where any error lay. 

 As the Lord Advocate said in his evidence - 
 something Committee Members are aware of. 

 Even once the issue of prior contact with the complainers was identified in late 
October, the Government was fully satisfied that it could continue to properly 
defend the case, taking account of the full range of legal advice available. 
 
 

5.  
However, the Committee has yet to publish (or to my knowledge see) a single 

those meetings despite being assured that such documents would be provided. 
 

 
As the Committee has heard in evidence there were 17 meetings of the Committee 
formed to monitor and plan the Scottish Government defence of the Judicial Review 
between August 2018 and January 2019. Paul Cackette in his evidence said that 
there were daily meetings while Ms Mackinnon suggested three times a week. 
Despite this information being offered at the evidence session of 1 1st December no 
information has been received by the Committee of any of these meetings. 
 
Factual position: 
The Permanent Secretary confirmed the position in oral and written evidence to the 
Committee.  
 
Meetings included brief update meetings about handling press inquiries / FoIs / info 
sharing on latest position with JR they were not decision making nor formal. SpAds 
sometimes attended.    
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full picture only became evident in December 2018 as a result of the work being 
undertaken to produce relevant documents in advance of the hearing. At this point the 
Scottish Government quickly conceded the case on the single ground of a possible 
perception of bias. On 4 January 2019, a Joint Minute was lodged in Court, setting out 
the agreement of the parties as to the basis on which the Petition was to be conceded. 
 
Evidence: 
Official Report - Parliamentary Business :  Scottish Parliament  Lord Advocate 
evidence  
 
Statement from Permanent Secretary at the Scottish Government Leslie Evans -
gov.scot (www.gov.scot) 
Perm Sec statement  8 Jan 2019 
 
Line to take: 
 The appointment of the Investigating Officer was made in good faith and in line 

 
 When the judicial review was raised, we were satisfied we could answer all of the 

grounds raised by Mr Salmond 
 As the Permanent Secretary said in her statement of 8 January 2019, the full 

picture only became evident in December 2018  
 At this point the Scottish Government quickly conceded the case on the single 

ground of a possible perception of bias. 
 We do not accept any suggestion that the Investigating Officer acted in a partial 

way, or that either the investigation or the decisions that were reached were 
partial.  At all times those involved in the procedure acted in good faith. 

 
 
10.  
It became common knowledge in government, special advisers and the SNP that the 
Judicial Review was in trouble for the Government and the hope was that police 
action would mean that it never came to court, that the JR would be overtaken by the 
criminal investigation. 
 
Line to take: 

 This is baseless speculation and assertion without evidence. 
 As set out in evidence to the Committee, the full picture only became evident in 

December 2018.  At this point the Scottish Government quickly conceded the 
case on the single ground of a possible perception of bias. 

 The Lord Advocate has explained in evidence on 17/11/20 (Official Report 
(parliament.scot) , page 10-11) the reasons for considering the possibility of 
seeking to sist the case, and the conclusion reached: the Government took 
the view that the public interest could be adequately protected by reporting 
restrictions and, ultimately, that was a matter of agreement  

 

11.  
In a further breach of the duty of candour the Government owed to the Court, those 
documents were not made available at Judicial Review. 
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Line to take: 

 We have given a detailed account of the process of providing docs relevant to 
the JR through Lord Advocate evidence and timeline submitted to the 
Committee 

 
provision of documents in the judicial review was regrettable. 

 
12.  
The Government was aware at a very early stage that they were at significant risk of 
defeat in the Judicial Review, and by October 2018 were advised that, on the 
balance of probabilities, they were likely to lose. Nevertheless they kept the clock 
running and the public ended up paying over £600,000 as a result. This information 
on likely defeat in the JR was communicated to key decision makers  the 
Permanent Secretary, First Minster, the Lord Advocate, the Chief of Staff- in 
meetings with external Counsel through October and November 2018.
 
Line to take: 

 This is baseless speculation and assertion without evidence. 
 As set out in evidence to the Committee, the full picture only became evident in 

December 2018.  At this point the Scottish Government quickly conceded the 
case on the single ground of a possible perception of bias. 

 Salmond seems to claim detailed knowledge of private meetings between SG 
and its Counsel. Mr Salmond must be well aware that this information is 

 The Government 
has not shared its privileged information with him. If what he says were 
correct, making it public would be a breach by him of that privilege. 

 The Committee has received both written and oral evidence, including from 
the Lord Advocate, explaining clearly the legal position taken by the Scottish 
Government throughout the judicial review. As the Lord Advocate set out in 
his evidence, when the judicial review was first raised the Scottish 
Government was satisfied that it could answer all of the grounds raised by Mr 
Salmond.  

 The Lord Advocate also set out in his evidence the benefit of defending the 
case even where there was a significant risk of losing it, to get clarity and 
certainty about where any error lay. 
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Allegations of attempt to damage reputation 
 
13.  
The Parliamentary Committee has already heard evidence of activities by civil 
servants, special advisers, Ministers and SNP officials which taken individually could 
be put down to incompetence, albeit on an epic scale. However taken together, and 
over such a prolonged period, it becomes impossible to explain such conduct as 
inadvertent co-incidence. The inescapable conclusion is of a malicious and 
concerted attempt to damage my reputation and remove me from public life in 
Scotland. 

Factual position: 
Civil servants are providing evidence on behalf of the Scottish Government, and are 
responding in line with the written statements and evidence submitted by the 
Scottish Government. Civil servants are required to act in line with their obligations 
under the Civil Service Code.    

Committee witnesses have, under oath, given their own recollections of complex 
events that took place some time ago. Where further information or clarification has 
been required, officials have followed up quickly in writing, including to correct 
inaccurate assertions that documents had not been provided when they had in fact 
already been submitted. 
 
This process is normal practice during Parliamentary Inquiries. 

In creating the Procedure, SG focus was on developing an employment policy and a 
procedure which could resolve complaints with the cooperation of all parties. We 
were not in a position to learn from others because we were in many ways in 
uncharted territory but sought to ensure that principles of good employment practice 
were built in, recognising the uniqueness of the relationship between civil servants 
and ministers. We acted in good faith at all times.  
 
An employer would have to address any complaints raised, even if they did not have 
a written procedure in place. We opted to be transparent and set that out.  
 
Line to take: 

 The SG had a duty to investigate the serious and specific complaints raised 
against Alex Salmond and was right to do so.  

 Civil servants have acted professionally and in good faith throughout  bound 
by the requirements of the Civil Service Code to act with integrity, honesty, 
impartiality and objectivity.   

 Accusations of a conspiracy against Alex Salmond by the Scottish 
Government are unfounded and untrue.  

 Scottish Government witnesses are providing evidence to the best of their 
knowledge on behalf of Ministers. 

 It was appropriate to develop a separate procedure for the Handling of 
Harassment Complaints Involving Current or Former Ministers to recognise 
the historical nature of the issues being raised through the #metoo movement 
and that former ministers may have different statuses depending on whether 
they are MSPs or party members, so there is a route to raise concerns either 
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Evidence: 
[Redacted] 
 
 

 
 
 
 
Line to take: 

 The email is clearly an offer of support to a former employee in light of the 
media interest and no more than that. 

 It now seems likely that Ms Baillie had this specific email in mind when 
questioning Ms Allison but did not provide it to her. Making use of information 

statement on handling of evidence and is one of many examples of unfair 
treatment of SG witnesses by the Committee. 

 
 
16.  
It was clear that defeat in the Judicial Review would have severe consequences. 
Cabinet Ministers thought it should lead to the resignation of the Permanent 
Secretary. The Special Adviser most associated with the policy believed that her job 
was in jeopardy and accordingly sought to change press releases in light of that. The 

documentary evidence shows that special advisers were using civil servants and 
working with SNP officials in a fishing expedition to recruit potential complainants. 
This activity was taking place from late August 2018 to January 2019, after the police 
investigation had started. 
 
Line to take: 

 This is baseless speculation about events Mr Salmond had no involvement in 
and he offers no evidence to support his statements. 
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Fairness at Work policy 
 
17.  
In the event there were no formal complaints made against any Minister under the 
policy [FaW] and thus it was never invoked. Specifically and to my knowledge the 
present First Minister was never informed about any complaints against me because 
there were none. Similarly I was never informed about any complaints against her or 
any other Minister under the terms of this policy because there were none. 
 
Factual position:
Fairness at Work provides a process for handling concerns or complaints, including 
a number of stages. Where appropriate we seek to resolve concerns on an informal, 
early intervention basis. The number of formal complaints under Fairness at Work is 
low. We do not hold records of informal concerns raised and have no record of the 

that was dealt with and resolved 

The Scottish Government was not aware of any formal complaints against 
Mr Salmond under Fairness at Work. During the Judicial Review his lawyers argued 
that one of the 2018 complaints made against Mr Salmond had previously been dealt 
with under the informal stage of FaW. 
 
Evidence: 

-20, 
under each category we had fewer than 5 formal complaints. Related FOI replies 
attached: 
https://www.gov.scot/publications/foi-202000018100/ 
https://www.gov.scot/publications/foi-202000083344/ 
https://www.gov.scot/publications/foi-202000019799/ 
 
Evidence submitted to Committee by Levy & McRae  Initial Version of Judicial 
Review Petition  

 Breach of Legitimate Expectation, Irrationality and Oppression. 
This allegation concerns an incident which was the subject matter of a previous 
complaint against the petitioner in [redacted]. That complaint was dealt with and 
resolved using the Procedure in place in [redacted], Fairness at Work. The petitioner 
had a legitimate expectation that the matter was concluded and that this complaint 
would not be resurrected years later under a different procedure which was not in 
force (not even in contemplation) when the incident giving rise to the complaint 

 
 
There have been three formal complaints against ministers, all of which post-date Mr 

 
- 2 complaints were made in 2018 under the harassment procedure about FFM 
- there have been other complaints under FaW, which are, unfortunately, in the 
public domain. One was resolved informally in 2017 and did not proceed further to 

progress and I will not be commenting further.  
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Fairness at Work is clearly communicated for all staff to draw on. The 2017 
Procedure aimed to rectify a gap identified in the context of the #MeToo movement 
and the commission from Scottish Ministers and the head of the UK civil service.   
 
The key updates to reflect this are stated in FaW policy: 

 a new route map setting out a number of routes through which a member of 
staff may raise a concern or complaint about sexual harassment 

 a new process for complaints against ministers or former ministers in relation 
to any concerns or complaints about harassment 

 making the Scottish Government required standards of behaviour more 
prominent to all staff and ensuring that there is a clear link between these and 
the core values set out in the Civil Service Code 

 
Strictly speaking, definitions of harassment tend to refer to protected characteristics 
under the Equality Act so arguably it would not cover instances of bullying by current 
ministers unrelated to protected characteristics.  Staff would therefore continue to 
look to the 2010 Fairness at Work policy as a means for raising issues involving 
current ministers.  
 
In early 2018, revisions were also made to the Scottish Ministerial Code. These 
changes included specific references to harassing, bullying or other inappropriate or 
discriminating behaviour.  
 
Evidence: 
Extract of Perm Sec evidence quoted by FFM (18/08/2020) <UNSPECIFIED> 
(parliament.scot) page 8-9: 
 

 Margaret Mitchell (Central Scotland) (Con):  
You mentioned the fairness at work policy. If we look at the development of policy, it 
would be helpful to put it in context. Could you give a brief outline of how the policy 
developed from dignity at work, from when fairness at work came in right up to the 
point in 2017 when the internal procedure was brought in? 

 Leslie Evans:  
I am not an expert on the fairness at work policy. It was originally introduced in 2010. 
It was and is still intended to predominantly cover everything except harassment. 
You will appreciate that, when we looked at fairness at work, which was negotiated 
and agreed with our trade unions at the time, we wanted to ensure that it had been 
used, applied, and tested. It is a process for handling, including a number of stages, 
so it has an informal as well as a more formal element. 

Finally, as you would imagine, the policy interacts with and bumps up against the 
ministerial code. When we looked at what the gaps were through the review that we 
were commissioned to undertake, that included looking at how the fairness at work 
policy operated and what it covered and did not cover. For example, it had some very 
basic elements, such as there being no time bar, which we agreed we would want to 
include in the new procedure, but it also had a lack of clarity about where it docked 
into the ministerial code. Where the policy had been used, there had been experience 
of how well it had operated and how clear it was on where responsibility for what took 
place was with the fairness at work policy and where that translated and transferred 
into the ministerial code. 
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I am sure that you will call witnesses who are more expert in HR than I am and who 
perhaps may have been involved in creating the policy, but it had existed and had 
been used since 2010. 
 

On the fairness at work policy in particular, a whole part of it has traditionally been 
focused on bullying rather than harassment, and that is now even more the case. To 
deal with issues of bullying, we turn to the fairness at work policy rather than to the 
new policy that we have for harassment. The fairness at work policy outlines a whole 
stage that is about informal resolution and the kinds of techniques, processes and 
support that can enable that. 

Bullying, which would be the counterpart, is covered by the fairness at work policy. 
What we have to understand here as I say, I was not involved in the detail of this
is that this was an opportunity for the clarification and improvement of the fairness at 
work policy, particularly in relation to issues, which were referred to earlier, where 
trade unions and others said that it was not working perfectly. This was the 
opportunity for us to clarify what policy does what. For harassment purposes, the 
2017 policy is the go-to place. For civil servant to civil servant issues and bullying by 
ministers, it is the fairness at work policy. That is the rough divide that we use for 
reference when deciding which policy is applied. 
 
Line to take: 

 
was in response to a question specifically about its development in 2010, 
which as she explained was before she took up post as Permanent Secretary. 

 The Perm Sec did not claim that the Fairness at Work policy does not cover 
harassment  she explained that since a specific Procedure now exists for 
harassment complaints against current or former Ministers, that Procedure 
would be used for such a complaint, whereas complaints about bullying would 
be managed under Fairness at Work. 

 
 
19.  
FaW is legal, not illegal. It is procedurally fair, not unfair. It was carefully considered, 
not rushed. It achieved the central longstanding workforce ambition of having 
Ministers on the same footing as civil service managers. No doubt it can be updated 
and 
should be reinstated at the earliest opportunity pending the Dunlop review. 
 
Factual position: 
Fairness at Work is currently in use and has been so throughout the process. Work 
was underway earlier in 2017 to review our Fairness at Work policy and procedures, 
discussion with the Unions had continued during 2017. While staff could always raise 
concerns under F@W, the gap analysis undertaken identified that there was no 
process to handle complaints involving former ministers and that the role of ministers 
under the Ministerial Code and the ability for ministers to be sanctioned was not 
clear under the 2010 policy. We engaged with Trade Unions throughout who 
acknowledged the fact that the 2010 procedure was in place, but it warranted further 
review.  
 



18 
 

Further work, including wider engagement with senior managers, in 
January/February 2018 was paused in recognition of the judicial review and 
subsequent Committee inquiry and externally led SG review. Given this wider 
context, and the intersection with non-harassment complaints against current 
ministers, we have not yet finalised our review of Fairness at Work. Given the level 
of scrutiny at present we wish to take on board any lessons emerging from all these 
processes once they have completed. 
 
The Harassment Procedure has not been found by a court to be unfair, unlawful or 
illegal. 

Line to take: 
 

demand that it be reinstated is unnecessary. It is in use now and has been 
throughout.  
Fairness at Work is a wide-ranging employee policy of which the ministerial 
aspect is only a small part so would clearly take longer to develop and agree.  

 The Harassment Procedure has not been found by a court to be unfair, 
unlawful or illegal. 

 As set out in phase 1 of this inquiry, work was underway earlier in 2017 to 
review our Fairness at Work policy and procedures, discussion with the 
Unions had continued during 2017. Further work, including wider engagement 
with senior managers, in January/February 2019 was paused in March 2019 

review, now being carried out by Laura Dunlop QC. Given this wider context, 
and the intersection with non-harassment complaints against current 
ministers, we have not yet finalised our review of Fairness at Work. Given the 
level of scrutiny at present we wish to take on board any lessons emerging 
from all these processes once they have completed. 

 The Scottish Government will carefully consider any relevant 
recommendations from Laura Dunlop or from the Committee in relation to 
Fairness at Work. 
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Development and general application of the Procedure 
 
20.  
The concept of a civil service investigation into people over which they have no 
legitimate jurisdiction is nonsensical and the idea of passing the results to the 
relevant political party for action is self-evidently ludicrous. 
 
Factual position: 
The Procedure was an employment policy with the primary purpose of fulfilling our 
duty of care to employees. That duty of care does not disappear because the alleged 
perpetrator has left the organisation. The use of an internal investigating officer is a 
feature of Fairness at Work, which covers complaints against current ministers.  
 
From an HR Professional perspective, it would be unusual for an employer to defer 
an internal employment matter to an external party at least without seeking to 
resolve through an internal procedure first.  

Generally, on employment matters, independence is delivered by ACAS and the 
Employment Tribunal to provide independent remedy to individual or collective 
employment disputes. However that only applies after internal procedures have been 
followed and exhausted. It would have been very difficult to provide potential 
complainers on matters as sensitive as these with appropriate levels of comfort, trust 
and confidence in coming forward to share their experience had we suggested that 
the only option open to them was to engage in a process led by an external 
investigator. That does not feel entirely consistent with our duty of care to those 
colleagues.  
 
Line to take: 

 As the ACAS guidance, and processes put in place by the Scottish Parliament 
and many other organisations make clear, it is legitimate and good practice to 
have a policy that covers historical complaints 

 ACAS guidance recommends that an employer should take a complaint of 
sexual harassment seriously, even if it is made some time after the incident 
took place  

 The duty is to ensure employees have a mechanism to raise legitimate 
grievances 
direct sanction or means to compel the individual to engage with the process. 
This is acknowledged by the procedure.  However, this does not mean that an 
organisation can ignore complaints raised, it means that there are limitations 
to the actions that can be taken if the complaint is upheld.  

 
 
21.  
The Committee has already clearly established that there was no discussion or 
information presented to either Parliament or Cabinet on the 31st October 2017 of 
extending work place policies to former Ministers. Nor was there any suggestion that 
this should be done
And of course it was not carried forward in any other administration in the U.K. and 
was opposed by of the UK Cabinet Office when they were briefly consulted on the 
proposal later in November 2017. As she wryly asked the Scottish Government at 
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The Chief of Staff was responding to an earlier email from the Permanent 
d a draft of the paragraph to be sent from FM to Perm 

Sec.  
Chief of Staff suggested expanding it to make it clear that this would be regardless of 
the party of the previous administration.
 
The review process in 2017 identified that while options were available to guide the 
investigation of potential sexual harassment complaints about serving Ministers, this 
was not clearly set out in respect of former Ministers. Those involved in the review 
process identified that there was a gap in the coverage in terms of having a 
procedure that could be deployed should any historical complaints arise in Scotland. 
It was recognised that a number of the allegations that had emerged at Westminster 
related to the actions of former Ministers during their time in office and a Minister had 
recently resigned from the Scottish Government.  
 
Following the identification of that gap in the overall framework, work was put in hand 
to determine the most effective way to fill it, consistent with the principles as outlined 
at paragraph 12. As a result, Scottish Government officials began work on the 
development of a new procedure that could be followed in respect of former 
Ministers. The first version of the procedure was created on 7 November, which was 
the beginning of an iterative and collaborative drafting process.  
 
The consideration of the approach to be taken for former Ministers had already been 
flagged by People Directorate on 7 November as requiring consideration, including 
suggestion of checking with James Hynd about the obligations on a former minister 
in the Ministerial Code. 
 
Evidence: 

written statement on the development of 
the Procedure. 
 
Permanent Secretary oral evidence to the Committee, 08/09/2020: 
include former ministers came from an analysis that was already under way and 
work that had already been undertaken on the fairness at work procedure. From the 
very beginning, it was agreed that the tidying-up to use a colloquialism or the 
making consistent of the fairness at work procedure would always address the issue 

 
 
FN23 of the Development of the Procedure evidence: XX013 & XX015  Email trail 
between [Private Secretary 1] and Liz Lloyd in XX013  Private Secretary 1 shares 
with Liz Lloyd on 17/11/2017 at 11:28 a paragraph he has drafted for FM to send to 
PermSec which includes
you are putting in place to address any concern or complaints from staff should also 

Lloyd replies 17/11/2017 
 

YY023  Routemap sent on 7 November 2017 of various scenarios included a 

noted that there was no formal process to capture this. 
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XX021  Letter from FM to PermSec 22 November 2017 makes it clear that 

making complain

former Ministers would not be covered by the current Ministerial Code, I think it fair 
and reasonable that any complaints raised about their actions while they held office 

 
 
Line to take:

 Former ministers were in scope of the procedure from the very first draft, ten 
days before the email quoted by Mr Salmond. 

 The addition of the words quoted by Mr Salmond and characterised by him as 

review. 

 
26.  
The second political intervention was when the First Minister and the Permanent 
Secretary reached agreement, perhaps at their meeting on November 29th but 
certainly before December 5th 2017, that the policy should be recast in order that FM 
should be taken out of the policy proper and only consulted or even informed after 
the process was complete. This was a fundamental change in the policy. 
 

 
When the Permanent Secretary agreed with the First Minister that she should take 
over as key decision maker in terms of this new policy she was already aware of the 
developing complaints against me. Therefore she put herself at the centre of a policy 
in the full knowledge that I would likely be the first (and perhaps only given the 
subsequent declaration of illegality) subject of its implementation. Doing so from a 
position of already being tainted by bias is an extraordinary decision. 
 
Factual position: 
There were various changes during the course of drafting of the Procedure, and this 
did include a shift in descriptions of roles of the Permanent Secretary and First 
Minister in the process. The initial draft stated that the FM would be informed of the 
complaint at the same time as the Permanent Secretary if the former Minister was a 
member of the Party of the current administration, and would consider the report 
from the perspective of the actions of the former Minister.  
 

procedure was reduced and then removed. Two key points in this progression in 
relation to complaints about former mi

 24/11/2017: Version 5 of the Procedure sets out that FM had instructed Perm 
Sec that complaints should be investigated using the process set out in the 
Procedure. This change was made following a meeting between James Hynd 
and Liz Lloyd.

 06/12/2017: Version 6.4 sets out that FM would be informed about the nature 
of the complaint and the process being undertaken. 
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Line to take: 
 The Scottish Government is clear that the final published version of the 

Procedure is the one that applies, and that was followed in this case. No 
Scottish Government witness has suggested otherwise.

 SG witnesses have referred to additional detail provided in earlier drafts which 
illustrated the range of roles that might be undertaken by the senior officer, 
including ensuring support was offered and explaining options.  

 The Scottish Government has set out in detail at the JR and in evidence to the 
understanding of the meaning of that phrase, both 

during drafting and implementation, was that it referred to prior involvement in 
any aspect of the complaint. 

 
 
29.  
Nor is it credible that the claim that the need for impartiality of an investigating officer 
or equivalent was misunderstood. On the contrary, both James Hynd (10th 

this at an early stage. 
 
Factual position: 
This assertion seeks to characterise the differing interpretation of paragraph 10 of 
the Procedure as being about whether impartiality was needed, which is not and 
never has been the position 

Evidence: 
The SG arguments set out in the Open Record and in evidence from the Lord 
Advocate and others shows that this is a misrepresentation of the SG position. 
 
Line to take: 

The need for impartiality of the investigating officer was not and never has 
been misunderstood. The Investigating Officer had no involvement in events 
relevant to the complaints: she did not work for the Scottish Government at 
the time of events referred to in the complaints. 

 
 
30.  
The procedure was devised when the Permanent Secretary, as decision maker, had 
knowledge of emerging complaints against me. 

Line to take: 
 The Permanent Secretary has set out in detail the triggers and context for the 

development of the Procedure. These were not connected with Mr Salmond 
but were the #metoo movement, the letter from Sir Jeremy Heywood, and  
most directly  the specific commission from FM at Cabinet. 

 Mr Salmond suggests that simply by being aware of concerns being raised it 
was not possible for the Permanent Secretary to act as impartial Deciding 
Officer.  This is not credible as a Deciding Officer role would only be required 
when specific complaints have been raised. 
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The court did not make any finding that the procedure was unsound, unfair or 
unlawful.   

 To suggest otherwise is unfounded and untrue. 
 
 
33.  
It is demonstrably unfair. It transgresses the most basic principles of natural justice in 
not even allowing the person complained about the right to prepare their own 
defence. In addition, the Permanent Secretary denied access to civil servants, 
witness statements or even my diaries until they were pursued in a subject access 
request.
 
Factual position: 
L&M raised a number of objections about the fairness of the procedure in 
correspondence with the Permanent Secretary during the investigation in 2018.   

The court did not make a ruling to support any of the other grounds of criticism by 
Mr Salmond of the procedure.  The assertion assumes that every ground would have 
been successful  there is no certainty of this. 
 
Sufficient detail about the complaints was provided to Mr Salmond to enable him to 
respond and this point was tested with legal colleagues. [Redacted] 
 
Evidence: 

whole - INV275 and INV196 are particularly relevant and INV278  sets out the Perm 
Secs response (all contained in FN33).
 
Line to take: 

 Mr Salmond was provided with a number of opportunities to input into the 
investigation process, including extending the deadline on several occasions. 
The SG position was and remains that the harassment procedure is lawful 
and fair. 

 The Permanent Secretary commissioned an external review of the Procedure 
in January 2019 to ensure we apply learning to any future complaints.  

 The court did not make any finding that the procedure was unsound, unfair or 
unlawful  to suggest otherwise is unfounded and untrue. 
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Evidence: 
Para 28 of the SG Statement Further Response to Committee on the Scottish 
Government dated 
18 December 2020 refers: 
 

 
 
Footnote 41 refers. 

Line to take: 
 As has been explained already to the Committee, the Investigating Officer 

maintained contact with the complainers throughout the investigation process 
to keep them informed of progress 
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Interests of complainers and referral of complaints to police 
 
38.  
I also want to make a submission about the claims by the Scottish Government to 
have promoted the interests of the women who raised complaints. That is, on the 
evidence before the Committee, clearly false. The Permanent Secretary claimed to 
the Committee that the interests of the complainants were paramount in the 
Government thinking. This is very far from the case. 
 
Evidence:
Documents provided by SG to the Committee show that the interests of the 
complainers were central to the handling throughout. Examples include: 
 
INV012: Gillian Rusell and Barbara Allison inform complainants that the key concern 
is that they are getting the right support and their complaints are dealt appropriately. 
(page 2)  

INV010: organisational response to the complaints and support provided  
 

take action unless they take personal decision to do so.  
 
YY073 (page 4): this document lists support SG offered the complainants    
 
Line to take: 

The interests of the complainers and potential future complainers are and 
have been central to Scottish Government handling of these matters. We 
have apologised on multiple occasions for the unintended and unfortunate 
impact of SG actions on the complainers. Other parties have not done so. 

 

39.  
The complainants were assured that they would be in control of the process and that 
any police involvement would be their choice. 
 

 
The reports to the Crown Office (instead of the police) were made against the 
express wishes of both complainants and in direct conflict with the terms of the policy 
at paragraph 19. 
 

 
The Permanent Secretary ordered her decision report to be sent to the Crown Agent, 
David Harvie, against the terms of the policy and the wishes of the complainants. At 
that time I understand that she was his line manager. 
 
Factual position: 
The Scottish Government and the Lord Advocate have provided the Committee with 

oral and written evidence about the decision to refer complaints to the Crown Office 

for onward transmission to the Police.  That decision was informed by legal advice.  
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40.  
This assurance has been stipulated from the earliest origins of the policy (e.g. Nicola 

place until the Permanent Secretary countermanded it in her instruction to Ms 
Richards to send her decision report to the Crown Agent in August 2018, a move 
taken against the direct wishes of the complainants. 
 
Line to take 

 The procedure sets out that the Scottish Government may decide to refer a 

complaint to the police even if the complainer does not want this to happen in 
certain circumstances.   

 
41.  
However, when it came to actually protecting the anonymity of the complainants 
through a court order in the Judicial Review in October 2018 the Government was 
not even represented by Counsel in court. It was, in fact, me who instructed Counsel 
to seek that anonymity on the part of the women concerned. 
 
Factual position: 
SG had been considering ourselves a motion to protect the identities of the 
complainers, so clearly when the Petitioner intimated his motion to that effect, SG 
had no objection. We would not routinely appear, instructing Counsel at public 
expense, at a hearing of a motion when we are not opposing.  Further, the court had 
indicated they were not expected Counsel for Scottish Ministers to attend and the 
Keeper of the Court of Session was also aware.  
 
Line to take: 

 The Scottish Government is committed to protecting the anonymity of the 
complainers, and this is clear from the Procedure and SG handling of the 
case.  

 We were actively considering a motion to protect the identities of the 
complainers in the JR when the Petitioner intimated his motion. SG therefore 
clearly had no objection to the motion so on that basis there was no need to 
appear at the hearing. The Court had indicated they were not expecting 
Ministers to attend and there was no need for Ministers to be represented.  

 This is an attempt to portray routine court processes in such a way as to place 
SG in a bad light. 

 
 
42.  
The Judicial Review cannot be viewed in isolation. The effect of it, and its likely result 
of a defeat for the Scottish Government led to the need to escalate these matters to 
the police, even if that meant doing so entirely against the wishes of the two women 
who had raised concerns. 
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The Permanent Secretary was not a witness in the criminal trial.
 

complainers in early March and so no documentation to produce under the 
warrant 

 However, there were documents that referenced the administrative 
arrangements in setting up these meetings [and took the form of 
correspondence between a member of the Senior Civil Service and one of the 
5 individuals named in the warrant].  These documents were duly produced 
under the warrant. 

 It is therefore entirely wrong to suggest that these meetings were concealed. 
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Practice and s.10 of the Contempt of Court Act 1981. 
 
3.7 23 members of staff were identified as having knowledge of, or 
involvement in, the internal misconduct enquiry. These members of 
staff were interviewed by the Data Protection Officer at the SG as part 
of their Data Handling Review. The interviews did not disclose any 
information which would enable a suspect to be identified. 
 
3.8 In the absence therefore of any further information coming to light, or 
any witness coming forward, there was insufficient evidence to point to 
any specific suspect and to allow the investigation to move forward. 
 
5. Review of decision by CRIT
 
5.3 During this investigation, it is clear that CRIT gathered extensive 
information from the SG, seeking further information and clarification 
where needed. 
 
5.4 The result was no suspect could be identified from the evidence collated 
and the decision was taken that the investigation could not be 
progressed without further information coming to light. 
 
5.5 I am satisfied that the complaint had been investigated to an 
appropriate extent, with all reasonable avenues of inquiry considered 
and/or pursued.
 
5.6 When deciding whether to proceed to prosecute in any case, I am
required to apply the two stage test prescribed by the Code for Crown 
Prosecutors issued by the Crown Prosecution Service. 
 
5.7 The first stage is to consider whether there is sufficient evidence to 
provide a realistic prospect of conviction. Without a suspect, there is 
simply no realistic prospect of conviction because there is nobody to 
prosecute and/or convict. I do not therefore even reach the second 
stage of the test, which is to consider whether it would be in the public 
interest to prosecute. 
 
5.8 I am satisfied that in the absence of any suspect, the decision to 
discontinue the investigation was correct and reasonable in all the 
circumstances. 
 
5.9 If further information comes to light, for example if a witness comes
forward, then I have no doubt that the matter would be properly  
revisited. At the present time, however, I am satisfied that there are no 
grounds to re-instate the investigation.  

 
Line to take: 

 The leak has been thoroughly investigated.   
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Jackie Baillie: I was just being curious. I refer to the events of 23 August 2018. 
That was the occasion on which you, as PPS, would have received for the 

document, or at least part of it, was leaked at the time to the Daily Record. 
What were the circumstances of the leak and, as far as you are aware, who 
among the civil servants and special advisers had access to the report?  
 
John Somers: I cannot comment at all on the leak. I do not know anything 
about it. An investigation was taken forward by the Scottish Government, in 
which we were all asked to disclose any information that we had. I have never 
seen the decision report. I have seen the letter to the First Minister I think 
that it was dated 22 August, not 23 August but I cannot comment any 
further.  
 
Jackie Baillie: Do you know who received a copy of the report? Which civil 
servants and special advisers  

John Somers: I would not have been involved in anything to do with that.  
 

 
 
John Somers: I would be copied in only to anything that was to be transmitted 
to the First Minister.  

Jackie Baillie: But that report was to be transmitted to the First Minister, was it 
not? 
 

report?  
 
Jackie Baillie: Yes. That is my understanding.  
 
John Somers: I beg your pardon. Yes I have seen it.  
 
Jackie Baillie: So you were copied in to that report, as other people would 
have been. Who else was copied in?  
 
John Somers: I do not know. I could go back and check my records.  
 
Jackie Baillie: Could you? That would be helpful, just to know who had access 
to the report. 
 
John Somers: Of course; certainly. 
 

2) John Somers letter to Convener from 7th December 2020 ( First Minister.dot 
(parliament.scot): 
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General criticism of SG and its staff

50.
Watching the evidence before the Committee, it is apparent to me that even after 
having conduct declared illegal in the Court of Session, those at fault in the civil 
service still cannot accept the fact that they did something seriously wrong. In reality 
behaving unlawfully is as serious as it gets for any public servant.

Factual position:

Procedure as unlawful.  This is untrue.  The court did not make a ruling or finding 
about the substance of the case including the fairness of the procedure. The case 
was conceded by the Scottish Government on one ground only before the hearing 
on the substance (covering a number of grounds advanced by Mr Salmond) was due 
to take place.
basis that there was the appearance of bias in the application of the procedure. The 

rocedure is lawful and fair.

The retrospective application of the Procedure to former Ministers was one of the 

Advocate, the Scottish Government was and remains content that this ground could 
be defended and the arguments are set out in the text of the Open Record shared 
with the Committee. Mr Salmond implies, without evidence, throughout his 
submission that all his grounds in the court case would have been successful.

Perm Sec has acknowledged and apologised in writing and in her evidence to the 
Committee, for the procedural failing that came to light. And that the organisation has 
committed to apply valuable learning across the Scottish Government from the 
outcome of the judicial review, the forthcoming conclusions of the review led by 

of information management, to ensure that staff have confidence in our commitment 
and approach to tackling sexual harassment in the workplace.

Evidence:
Official report Official Report (parliament.scot) -Lord Advocate evidence 17th

November 2020

Official report 12 January 2021Official Report (parliament.scot) Perm Sec evidence
Open Record - JR - Open Record - as redacted 23rd October 2020.pdf 
(parliament.scot)

Line to take:
The court did not make a ruling or finding about the substance of the case including 
the fairness of the procedure.
The case was conceded on one ground only by the Scottish Government.  The 
court did not consider his other arguments and there is no certainty any of his other 
arguments would have succeeded.
SG rejects the attempts to personalise this matter against individual civil servants 
who have acted professionally in good faith and are bound by the requirements of 
the Civil Service Code to act with integrity, honesty, impartiality and objectivity.
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to claim) a general appeal for equality but rather shows her knowledge that there 
were further proceedings to come and her confidence that the criminal procedure 
would render such a loss in the Court of Session irrelevant. I note in passing, that 
such language is, in any event, totally incompatible with the role of a professional 
civil servant. 
 
Factual position: 
Perm Sec set out in her evidence to the Committee the context in which this text was 
written -   phrase was intended to demonstrate that I will 
continue to champion equality and inclusion in the organisation, not just because I 
think that it is right although I think that it is but because that is at the heart of the 

 
 

incompatible with the role of a professional civ there is nothing set out in 
the Civil Service code or elsewhere that would suggest that is the case.   

information may only have been information provided to police and disclosed to Mr 
Salmond as part of the criminal investigation.  It is not known how Ms Baillie then 
obtained this information. 
 
Evidence: 
Official report  Perm Sec evidence 17 November 2020  Official Report 
(parliament.scot)
 
Line to take: 

 The SG categorically rejects unfounded and untrue accusations of a 
 

 The Permanent Secretary was very clear in her evidence to the Committee 
that the message referred to her ongoing commitment to equality and 
inclusion policies as an employer.   
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Factual position: 
 of the Criminal Justice and 

Licensing (Scotland) Act 2010 is mistaken.  That section is of general application and 
is not limited in the way he suggests.  It is designed to protect the integrity of the 
administration of justice, and to secure the confidence of those who provide 
evidence that information they provide will not be used by an accused person to 
whom such evidence is disclosed for any collateral purpose. There are no relevant 
exceptions.  This is clear from the policy memo which accompanied the Bill at the 
time the Parliament considered it in detail.  A provision which would have allowed an 
application to the court to permit onward disclosure of material to which that section 
applies was removed by a Government amendment moved by the then Cabinet
Secretary for Justice, Mr Macaskill.  
 
The courts have not had to consider to date any objections by former accused to the 
use of the power by COPFS  The committee has its own powers to compel the 
provision of evidence held by Scottish Government or Police Scotland which would 
not be subject to the same restrictions as information held by COPFS or Mr 

 

judicial review.   It was, and is, deeply regrettable that all the relevant documents 
were not identified at an earlier stage in the process.  The process of document 
recovery and disclosure has been explained in evidence to the Committee.  
 
Assertion: 
In his latest letter of 8th February 2021 (20210208LordAdvocatetoConvener.pdf 
(parliament.scot) the Lord Advocate pointedly fails to answer 
the specific question from the Committee Convener of 3rd February 2021 
(20210203ConvenertoLordAdvocate.pdf (parliament.scot)) seeking 
confirmation that all Government records had been provided. 
 
[Redacted]
 
 
 
 
 
 
 
 
Assertion: 
As was glaringly clear from his evidence and his inability to address the most basic 
of questions, his denial of provision of the legal advice of external counsel, his costly
delay in settling the case, his refusal to confirm what the Committee eventually found 
out that both Counsel threatened to resign from the case, the Lord Advocate is 
deeply compromised between his twin roles as head of prosecutions and chief 
government
legal adviser. 
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[Redacted]
 
 
 

 
 
 
 
Assertion:
However the matter goes further yet. The Permanent Secretary has confirmed in
evidence to the Committee that the referral to the crown office was contrary to the 
express wishes of the complainants. In spite of his protestations that he recused 
himself from anything to do with the criminal investigation. I believe that the 
Committee should ask the Lord Advocate directly whether he instructed two 
unwilling complainants to make police statements. 
 
[Redacted]
 
 
 
 
 
 
 
 
 
 
 
Assertion: 
Secondly the Committee has heard of the highly unusual route via the Crown Agent 
that the Permanent Secretary ordered her staff, against the wishes of the 
complainants, to present her report to the Chief Constable. Crown Agent David 
Harvies line manager at that time was Leslie Evans, the Permanent Secretary. 

[Redacted]
 
 


