Scottish Government
Riaghaltas na h-Alba

Local Government and Housing Directorate N
Planning, Architecture and Regeneration Division > 4
gov.scot

E: planning.decisions@gov.scot

H!e !lg”lan! bOUI’lCI|

Bi email onli to:

Ourref: STL-270-001

XX November 2022

oear I

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997

TOWN AND COUNTRY PLANNING (SHORT-TERM LET CONTROL AREAS)
(SCOTLAND) REGULATIONS 2021: REGULATIONS 3 AND 8

PROPOSED WARD 20 (BADENOCH AND STRATHSPEY) SHORT-TERM LET CONTROL
AREA

| refer to your email of 11 August 2022 seeking the approval of Scottish Ministers to
designate Ward 20 (Badenoch & Strathspey) of Highland Council area as a Short-term Let
Control Area under the terms of the above Regulations.

Scottish Ministers’ Decision

Scottish Ministers have carefully considered all the evidence presented to them including the
Council’s Statement of Reasons for the designation and the relevant committee and council
meeting reports and minutes.

Circular 1/2021: Establishing a Short-term Let Control Area states that in considering a
proposal for a control area, Ministers will seek assurance that the planning authority has:
a) taken reasonable steps to raise awareness in the proposed control area(s) and
consulted appropriately;

b) taken account of the views expressed in consultation and considered this with any
other relevant evidence; and

c) come to a reasoned decision as set out in the accompanying statement.

Ministers consider that these points have all been satisfied by the planning authority. The
planning authority proposes to designate the control area in order to manage high
concentrations of short term lets across the ward, ensure homes and land are used to best
effect, and control secondary letting of dwellinghouses to protect neighbouring residential
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amenity and privacy. Ministers consider that these are valid reasons to propose the
designation, and conclude that the proposed designation would be justified and reasonable.

The Town and Country Planning (Short-term Let Control Areas) (Scotland) Regulations
2021', read with section 26B(3) of the Town and Country Planning (Scotland) Act 1997 (“the
Act”) set out when a short term let is provided.

A change of use of a dwellinghouse to a short-term let after the designation of the control
area will be deemed to be a material change of use by virtue of section 26B of the Act.

Where the change of a dwellinghouse to a short-term let took place before the designation of
the control area the existing rules will apply. These require planning permission for a change
of use of property where that change is a material change in the use of the property.

Following the submission of the Council’s request to Ministers, Shepherd & Wedderburn on
behalf of Airbnb sent to Ministers a copy of their letter to the Monitoring Officer of the
Highland Council. Ministers have taken this correspondence into account in this decision on
the proposed designation. The correspondence does not alter Ministers’ view that the
proposed designation of the STLCA is justified and reasonable.

Accordingly and on the above basis, Scottish Ministers hereby approve the proposed
designation of Highland Council Ward 20 (Badenoch & Strathspey) as a Short-Term Let
Control Area.

Subsequent Procedures

Before designating the short-term let control area, the planning authority must publish notice
of the designation in accordance with Regulation 9 of the above Regulations.

Yours sincerel

!ss!slanl !Lief Planner

i SSI 2021/154, as amended by the Town and Country Planning (Short-term Let Control Areas) (Scotland)
Amendment Regulations 2022 (SSI 2022/33).
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TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997

TOWN AND COUNTRY PLANNING (SHORT-TERM LET CONTROL AREAS)
(SCOTLAND) REGULATIONS 2021: REGULATIONS 3 AND 8

PROPOSED WARD 20 (BADENOCH AND STRATHSPEY) SHORT-TERM LET CONTROL
AREA

| refer to your email of 11 August 2022 seeking the approval of Scottish Ministers to
designate Ward 20 (Badenoch & Strathspey) of Highland Council area as a Short-term Let
Control Area under the terms of the above Regulations.

Scottish Ministers’ Decision

Scottish Ministers have carefully considered all the evidence presented to them including the
Council’s Statement of Reasons for the designation and the relevant committee and council
meeting reports and minutes.

Circular 1/2021: Establishing a Short-term Let Control Area states that in considering a
proposal for a control area, Ministers will seek assurance that the planning authority has:
a) taken reasonable steps to raise awareness in the proposed control area(s) and
consulted appropriately;

b) taken account of the views expressed in consultation and considered this with any
other relevant evidence; and

c) come to a reasoned decision as set out in the accompanying statement.

Ministers consider that these points have all been satisfied by the planning authority. The
planning authority proposes to designate the control area in order to manage high
concentrations of short term lets across the ward, ensure homes and land are used to best
effect, and control secondary letting of dwellinghouses to protect neighbouring residential
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amenity. Ministers consider that these are valid reasons to propose the designation, and
conclude that the proposed designation would be justified and reasonable.

The Town and Country Planning (Short-term Let Control Areas) (Scotland) Regulations
2021', read with section 26B(3) of the Town and Country Planning (Scotland) Act 1997 (“the
Act”) set out when a short term let is provided.

A change of use of a dwellinghouse to a short-term let after the designation of the control
area will be deemed to be a material change of use by virtue of section 26B of the Act.

Where the change of a dwellinghouse to a short-term let took place before the designation of
the control area the existing rules will apply. These require planning permission for a change
of use of property where that change is a material change in the use of the property.

Following the submission of the Council’s request to Ministers, further correspondence has
been received from Shepherd & Wedderburn on behalf of Airbnb. Ministers have taken this
correspondence into account in this decision on the proposed designation. The
correspondence does not alter Ministers’ view that the proposed designation of the STLCA is
justified and reasonable.

Accordingly and on the above basis, Scottish Ministers hereby approve the proposed
designation of Highland Council Ward 20 (Badenoch & Strathspey) as a Short-Term Let
Control Area.

Subsequent Procedures

Before designating the short-term let control area, the planning authority must publish notice
of the designation in accordance with Regulation 9 of the above Regulations.

Yours sincerely

!ss!slanl !Lief Planner

i SSI 2021/154, as amended by the Town and Country Planning (Short-term Let Control Areas) (Scotland)
Amendment Regulations 2022 (SSI 2022/33).
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OUR REF A3052.2/EXM SHEPHERD+ WEDDERBURN

YOUR REF STL/270/001
17 November 2022

BY EMAIL

Assistant !hief Planner

Planning, Architecture & Regeneration Division
Scottish Government

Airbnb
Town & Country Planning (Short Term Let Control Areas) (Scotland) Regulations 2021
Proposed Badenoch & Strathspey Short Term Let Control Area (“the Control Area”)

As you may know, my firm represents Airbnb. On 10 August we contacted The Highland Council on behalf of
Airbnb in connection with its decision to promote the Control Area. The email to the Council enclosed a letter
to the Council’s monitoring officer outlining a series of failures in the Council’s process for approving the Control
Area. It was copied to Scottish Government and | subsequently contacted your colleagueB who
| understand may be processing the Council’s request for Ministerial approval. | have enclosed a copy of my
email to [ and its enclosures for ease of reference.

We have now heard back from the Council’'s Monitoring Officer who advises that he does not intend to take any
further action in relation to the issues complained about, noting that the Council’s proposal is now with Scottish
Ministers.

| noticed that you issued the Ministers’ decision in relation to the Edinburgh Short Term Let Control Area and
this letter is written to you on the basis that | suspect you may have a role in the decision making process for
the Control Area. | have also copied the letter to# Director-General for Communities in case
the issues raised below are more relevant to other officials in his Directorate

At the outset, | should say that Airbnb does not object to the regulation of short term letting. They believe,
however, that regulation should be both proportionate and justified. Regrettably, the Council’s decision to
promote the Control Area is neither of those things. It has not been based on available evidence and does not
comply with the expectations set by Scottish Ministers in Circular 1/21 so far as giving proper consideration to
the views expressed during the consultation it was required by law to undertake.

As you will see from the attached correspondence the Council failed to take account of its own Housing Need
and Demand Assessment and its own Housing Land Audit. Those documents demonstrate clearly that there is
no need to promote the Control Area as sufficient housing is in the process of being built to address the
perceived problem that the Control Area seeks to address. | say perceived as it is clear from the initial Council
report that gave rise to the Consultation that the Council’s officers had grave misgivings about whether the
evidence available at that time (November/December 2021) justified the promotion of a Control Area at all. The
Officers presented a number of options to members on the way forward, one of which was to postpone a
decision on promoting the Control Area “to allow more accurate data on the number and spread of STL across
Ward 20 ....to be compiled...” The Council’s response to my client’s representation (contained in its 30" June
Report) was that the evidence it contained “was not considered as part of the previous report and, whilst some
of the points raised are relevant, they were not part of the previous consideration.” In essence, the Council
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I Page 2

proposes to ignore the evidence it received during the consultation process. We have explained to the Council
that its actions to date breach a series of legal principles on consultation (most recently affirmed in the successful
challenge to Scottish Government’s proposed changes to Scottish Planning Policy). As mentioned above, the
Council’'s Monitoring Officer does not intend to take any further action in response to our complaints on these
matters.

As the Monitoring Officer has highlighted in his response, the decision on whether to allow the Control Area to
progress now rests with Scottish Ministers. Paragraphs 2.29-2.30 of the Circular set out Scottish Government
Policy on the criteria against which requests for approval of a Control Area will be treated. Those are:

2.29 In considering the proposals, the Scottish Ministers will seek assurance that the planning
authority has:
a) taken reasonable steps to raise awareness in the proposed control area(s) and consulted
appropriately;
b) taken account of the views expressed in consultation and considered this with any other
relevant evidence; and
c) come to a reasoned decision as set out in the accompanying statement.

2.30  Obviously, a range of views may be expressed in consultation and the Scottish Ministers will
be looking for a coherent and considered response, recognising that it is unlikely that proposals
can be modified to satisfy everyone.

It goes without saying that Ministers will have to apply that policy in reaching a decision on the Control Area.
But neither the 2021 Regulations nor the Circular set out any real detail on the procedure that Ministers should
follow in taking that decision. It seems to me and my client that in the present case, where there are issues
regarding the sufficiency of evidence, the Council’'s decision making process and the adequacy of the
consultation exercise, a Reporter from Scottish Government’s Directorate for Planning and Environmental
Appeals ought to be appointed to consider the issues and make a recommendation to Ministers on how to
proceed. Whilst that procedure is not identified in the Regulations or the Circular, nor is it precluded and | am
aware that Ministers have taken a similar approach in relation to the approval of statutory supplementary
guidance (e.g. City of Edinburgh Council’'s proposed Supplementary Guidance on Developer Contributions)
where there were difficult technical and procedural issues that needed to be understood and reported upon.

My clients and | would welcome your views on this suggestion which is intended to assist Ministers in exercising
their statutory duty in a robust manner. It is clearly not in anyone’s interests for Ministers to take a formal
decision on whether to allow the Council to proceed with the Control Area without full consideration of all relevant
issues and a clear audit trail of how those issues were considered by Ministers. Given the experience of DPEA
Reporters in reporting on similar matters (e.g. Developments Plans), it seemed to us that a Reporter
appointment would be the most sensible course for Ministers to take in the current circumstances.

If my client or | can provide any further information that would be helpful to you, then please let me know.
Otherwise, | look forward to hearing from you in due course on the suggestion contained in this letter.

Yours sincerely

!or an! on !e!alf of Shepherd and Wedderburn LLP

ewan.macleod@shepwedd.com
T 07795 600 449

Cc_ Director-General Communities
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SHEPHERD+ WEDDERBURN

REPRESENTATION ON BEHALF OF AIR BNB IN CONNECTION WITH PROPOSED

SHORT TERM LET CONTROL AREA FOR BADENOCH & STRATHSPEY

Introduction

1. This representation is made on behalf of Airbnb. They welcome the opportunity to contribute
to the Highland Council's consultation in respect of the proposed Short Term Let Control Area
(“the Control Area”) for the Badenoch and Strathspey Ward (“the Area”). Airbnb is committed
to working in partnership with local authorities and governments across the world to help
Hosts share their homes, follow the rules, and pay their fair share of tax.

2. Airbnb has helped advance more than 1,000 regulatory frameworks for short-term rentals,
including in 80% of their top 200 geographies. They have worked proactively with European
governments to make sure short-term rentals work for everyone; with France, Greece, and
the Netherlands all being recent examples.

3. Unfortunately, as explained in more detail below, the evidence and Reasons currently given by
the Council in its draft Statement of Reasons do not justify the promotion of a Control Area. We
have included a table at the end of this representation that sets out our specific comments on

each of the Reasons given by the Council in its Statement.

Procedure

4. At its meeting of 2 December 2021, Highland Council’'s Economy & Infrastructure Committee
(“the Committee”) decided to authorise consultation on the establishment of the Control Area.

5. The Committee took its decision based on a Report produced by the Council’'s Executive Chief
Officer of Infrastructure, Environment and Economy dated 18 November 2021 (“the Report”).
The Report set out various options for the Committee to consider including: not promoting the
Control Area or postponing a decision on whether to promote the Control Area “to allow more
accurate data on the number and spread of STL across Ward 20 ....to be compiled...” That option
was proposed in recognition of the severe limitations of the evidence that officers had considered

at that time which, we submit does not come close to justifying the creation of the Control Area.
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6. Inaddition, the Report fails to consider highly relevant evidence on housing delivery and housing
need and demand that the Committee ought to have been made aware of before taking any
decision on whether to promote the Control Area.

7. We have addressed these points below and submit that these are significant issues that require
to be considered by the Committee before it takes any decision on whether to proceed with the
proposed Control Area.

8. If, having considered the evidence we refer to and any other relevant evidence available at that
time, the Council does intend to proceed with the Control Area, it will be necessary for it to amend
its Statement of Reasons and re-consult, explaining to consultees why, taking account of that

evidence, it is necessary to proceed with the Control Area.

Justification for the promotion of the Control Order
9. The Report was prompted by the Council’s approval of a Motion at its meeting of 9 September
2021. It is worth repeating in full the terms of that Motion:
“Given the serious problems occurring in Badenoch & Strathspey due to the massive
increase in Short Term Lets and the effect that has on the provision of permanent
dwellings, that the Council agrees a draft proposal to designate a Short Term Let Control
Area covering the whole of Badenoch & Strathspey as detailed under the Town and

Country Planning (Short-term Let Control Areas) (Scotland) Regulations 2021.

Following completion of statutory consultation, the Council brings a report to the
Economy & Infrastructure Committee for final approval prior to submission to Scottish
Ministers”.
10. The reason for the Motion was therefore to address the “massive increase in short term lets and
the effect that has on the provision of permanent dwellings”. However, the basis on which the

Motion was approved is not supported by the evidence summarised in the Report.

Evidence considered in the Report

11. Paragraph 6.12 of the Report explains that, over a 5 year period, the number of second homes
on the Council Tax List for the Area has reduced by 59. The number of Self-Catering Units in
the corresponding period has increased by 81 (a net increase of just 22 Self-Catering units in a

5 year period).
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12. Paragraph 6.13 of the Report notes that, in the 5 year period, 267 new homes have been built
but the Council Tax housing stock has only increased by 123, meaning that 144 new houses are
“missing”. The Report surmises that it is “most likely that a rising number of properties have been
removed from the CT list and now appear as commercial properties in the NDR list, thus off-
setting the new houses being built.” The Report notes that “in time, and with further resource, it
is likely that these properties could be identified”.

13. We submit that, if these “missing” homes form part of the Council’s justification for the Control
Area, it is essential for the Council to identify whether these properties are being used as short
term let properties. If these properties have not been put to as short term let properties, then the
Committee needs to be advised of that as it is likely to indicate that there is a different problem
that requires to be addressed by the Council in a different way rather than through the use of its
powers to promote a Control Area.

14. Paragraph 6.24 of the Report summaries the evidence considered by officers. It states: “In
conclusion, unfortunately the available data does not conclusively demonstrate the number of
properties being utilised solely as STL and, instead, purely shows a consistently high, but static
percentage of dwelling houses being used for tourist accommodation...”

15. In other words, the evidence does not show that any problem of increased house prices in the
Area is the result of short term lets. The data illustrates a significant number of second homes,
many of which may not be used at all as short term let properties. If that is the case, then the
Committee’s decision to promote the Control Area for the whole of the Area is likely to be of
limited benefit to residents seeking property but potentially a harmful effect on the tourism

economy on which many local residents rely.

Evidence that should have been considered in the Report

16. Perhaps because of the time pressures alluded to in the Report, the Committee was only advised
on historic housing stock issues and “qualitative” (or anecdotal) issues related to demand. The
Report did not consider any empirical evidence of need and demand other than an increase in
the Council House Waiting List for the Area (which it fairly acknowledges “could be due to several
reasons, not just a rise in tourist accommodation”). The Report also fails to consider projected
stock increase in the Area and whether that is likely to address need and demand without the
need for the introduction of a Control Area. All of this information is readily available through the

Council’'s Housing Land Audit (“HLA”) Housing Land Audit 2020 (arcgis.com) and also through

the recently published Housing Need and Demand Assessment 2020 (“HNDA”) which was
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https://highland.maps.arcgis.com/apps/MapSeries/index.html?appid=cbdc670d1780439daa46a414645c2a52

signed on behalf of the Council on 23 December 2021 Housing Land Information | HNDA Third

Submission December 2021 (highland.gov.uk) .

17. The HLA sets out main findings for the whole of the Highland Council area along with a series of
tables that break down the projected build rate for new housing in each Housing Market Area. It
concludes that “existing planned developments provide an adequate supply of available housing
land across the Highland area in each of the identified programming periods covering all of the
different geographic areas of Highland”.

18. Within the Area, the HLA shows that the Council anticipates 613 new homes will be built between
June 2020 and May 2025 and a further 366 by May 2030. The HLA notes that at the time it was
prepared, a new Housing Need and Demand Assessment (“‘HNDA”) was “under development
using the latest available information on projected population and forecasts of housing need
across the Highland Council area.”

19. The HNDA describes itself as “a technical document that aims to give long run estimates of
housing need and provides an evidence base for both the Local Housing Strategy and Local
Development Plans. It is largely analytical and uses quantitative information wherever it is
available, supplemented by qualitative information when it is not available, or to give context”.
The methodology it has used has been signed off as “robust and credible” by Scottish
Government’s Centre for Housing Market analysis.

20. The HNDA is based on a range of data sources. One of those is a Business Housing Needs
Survey (“the Survey”) which was undertaken in October and November 2021. Housing Land

Information | Paper 8 - Badenoch and Strathspey Housing Needs Survey December 2021

(highland.gov.uk) The Survey identified lack of suitable accommodation as one of the main

impacts on staff recruitment and retention. However, there is very limited explanation or
commentary in the Survey as to the reason for that.

21. One of the consultees to the Survey stated: “/ am spending far too much of my time trying to
house my staff. Time which should be spent on the critical path the business needs to take to get
us all through the mess that is Covid. However this isn't a new problem. SG has opened the flood
gates to retirees coming up to the Cairngorms and buying up properties, as these people are
expecting to take advantage of the free social care that doesn't exist in other parts of UK.” That
consultee clearly did not attribute the root cause of accommodation shortages to short term lets
but rather to residents from other parts of the UK moving to the Area. Their view appears to be

supported by data in the HNDA (Table 2-10) which shows that in 2018/19 48.9% of house
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22.

23.

24.

25.

26.

27.

28.

29.

purchasers in the Area were from outwith the Highland Council Area from “Rest of Scotland plus
Eng/Wa/Nl)".

The HNDA projects need and demand in the Council Area based on different scenarios. It looks
at existing need and the future demographic scenario for the Highlands (and each of the Housing
Market Areas within it).

Starting with existing “backlog” need, the HNDA identifies a total backlog need in the Highland
Council Area of 2236 households of which 158 are located within the Area.

On future demographics in the Highlands, the HNDA adopted what is known as the “High
Migration Projection”, due to “the continuing recent evidence of a net inward migration of 1000+
per year into the Highland Council area.”

Taking existing need and predicted emerging need together, the HNDA predicts (see table 4-13)
that 318 households will require new housing in the Area over the 5 year period 2019/20-23/24.
The figure is 579 households in the 10 year period from 19/20-28/29.

As a reminder the Council predicts in its HLA that for approximately the same periods 613 new

homes and 979 homes will be built in the Area.

Summary

Paragraph 6.5 of the Report notes it has been undertaken at a point in time when the Council did
not have access to an accurate record of all short term lets within the Council area and, as such,
the preparation of the Report had been a time consuming exercise, relying on different data
streams of varying dates and classifications. The Report includes a very significant caveat to the
effect that: “the following data should not be considered to be entirely accurate or robust, instead
it should be viewed as the best possible in the timeframe allowed, resources permitted and
historical data captured”.

With respect, that is a damning endorsement of the quality of the evidence on which the
Committee was asked to take its decision. It is not clear what timeframe officers were allowed
to produce the Report or the reasons for that. We request clarification of that point and copies
of any internal correspondence related to the scope and timeframe of the project that lead to the
Report.

The evidence presented to the Committee to date does not justify the promotion of the Control
Area. In addition there is relevant and significant evidence that the Committee was not made

aware of that demonstrates any existing housing availability problems are likely to be addressed
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in the near future by existing planned housing developments in the Area. The Committee was
not therefore properly informed at the time it took its decision to consult on the Control Area.

30. A decision by a Local Authority to designate a Control Area should only be taken on the basis of
robust evidence and a proper consideration and understanding of all the issues. A decision taken
without such evidence and consideration would be amenable to Judicial Review by an aggrieved
party. That would clearly not be in anyone’s interests, particularly in relation to one of the first
proposed Control Areas in Scotland.

31. We submit that the Committee must be made aware of all relevant evidence and in light of that
evidence it must be advised on officer's views as to the need for a Control Area covering
Badenoch and Strathspey (or any part of it). If the Committee decides to promote a Control Area,
we submit that the Council must undertake a further consultation with a revised Statement of

Reasons and full disclosure of all relevant evidence.

Shepherd and Wedderburn LLP
7 March 2022
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Statement

Response

Qualitative evidence highlights that local
people struggle to be able to access or
afford to buy or rent housing in their local
area.

This simply identifies an issue without considering
whether there is any evidence that links the issue to
short term lets. There is no quantitative evidence that
makes such a link. Qualitative evidence from a recent
survey suggests the issue may relate to retirees from
other parts of the UK.

Qualitative  evidence highlights that
businesses are struggling to attract staff
due to the limited availability of housing to
let or buy.

As above

In 2018, (latest data available) house
prices in Badenoch and Strathspey were
on average £42,600 higher than

Highland average and £42,756 higher than
Scotland average (Statistics.gov.scot4).

Evidence in the Council’'s most recent Housing Need
and Demand Survey (Table 2-10) shows that in the
same year, almost 50% of sales were to buyers from
outwith the Highland Region. There is no evidence that
shows those buyers purchased in order to use the
properties for short term letting.

Over 17% of potential housing stock has
been lost to ‘tourist accommodation in
Badenoch & Strathspey (calculated on
Non Domestic Rates Self-Catering Units
and Council Tax Second Homes within the
Badenoch and Strathspey Housing Market
Area [HMA]).

“Tourist” accommodation includes second homes.
There is no evidence that demonstrates the proportion
of those which are used for Short Term Lets.

The Council Housing Waiting List for
Badenoch and Strathspey HMA area has
increased by 40% in the past 5 years. This
is considerably higher than across the rest
of Highland.

The Report acknowledges that the rise “could be due
to several reasons, not just a rise in tourist
accommodation”. There is no evidence that suggests
it is.

Cairngorms National Park Local
Development Plan 2021 has increased the
affordable housing requirement for new
developments to 45% in Aviemore to deal
with the loss of housing to secondary
letting and rising house prices related to it.

This is a misleading statement. The Park Authority’s
Local Development Plan states that “the settlements of
Aviemore, Ballater, Braemar and Blair Atholl have
consistently experienced the highest house price to
income ratios. They also have amongst the highest
levels of second home ownership, which tends to
exacerbate affordability pressures and limits the
amount of housing that is available to people working
within the National Park”

The Local Development Plan does not therefore link its
affordable housing policy to “secondary letting” at all.
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Statement

Response

Intensity of Short Term Lets has
disproportionately affected the amenity of
several communities across Badenoch &
Strathspey.

There appears to be no evidence to justify this
statement. The Report suggests that 19 complaints
have been received by the Council and National Park
Authority’s enforcement teams in a 5 year period. Itis
not clear which properties or settlements those
complaints relate to. We call on the Council to specify
which communities it suggests have had their amenity
“disproportionately affected” by short term lets and to
produce evidence to support the statement.

Supports the Scottish Government’s
repopulation agenda by helping to ensure
the availability of residential properties for
full time residential use

The Council’ most recent Housing Need and Demand
Assessment predicts (taking account of existing
backlog need and assuming high net inward migration)
that 318 households will require new housing in the
Area over the 5 year period 2019/20-23/24. The
Council’s most recent Housing Land Audit projects that
613 new homes (ie nearly double the required amount)
will be built in the Area in the same period.

The issue highlighted in this Reason will be addressed
without the need for a Control Area.
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PARD Assessment: Proposed Highland Council Ward 20 (Badenoch &
Strathspey) Short-Term Let Control Area

Background

Change of use to short-term let

In summary, a ‘short-term let’ is where sleeping accommodation is provided for commercial
consideration (e.g. a holiday let), where none of the residents are closely related to, or
employed by, the accommodation provider.

If the accommodation is someone’s only or principal home, it is not a ‘short-term let’ even if it
is used as a B&B. In addition, various forms of accommodation are excluded from the
definition of short-term lets.

The change of use of a dwellinghouse (a house or a flat) to a ‘short-term let’ requires
planning permission if it is a ‘material’ change of use. Whether or not such a change of use
is ‘material’ is usually a matter of fact and degree. Factors often taken into account (by
planning authorities and reporters) when deciding whether there is a material change of use
include character of the property; frequency of arrivals and departures; likely frequency and
intensity of noisy or otherwise unsociable activities; number of people staying and their
likelihood to be a single household; and impacts on public services, such as on street
parking and waste collection.

Within a designated short-term let control area (‘a control area’), the use of a dwellinghouse
for the purpose of providing short-term lets is deemed to involve a material change of use of
the dwellinghouse. Within a control area, such a change of use will always require planning

permission.

Establishing a control area

Section 26B of the Planning Act allows a planning authority to designate all or part of its area
as a control area.

The Town and Country Planning (Short-term Let Control Areas) (Scotland) Regulations 2021
(‘the Regulations’) set out the process for establishing a control area. The process is
explained in Planning Circular 1/2021: Establishing a Short-term Let Control Area.

The process of designating an area as a control area essentially follows three steps:

a) notification and consultation: the planning authority must publish notice of their
proposal to designate a control area and consult on the proposal.

b) submission and approval: the planning authority must submit their proposal to the
Scottish Ministers (including a statement setting out their reasons for proposing the
designation of the control area) and obtain Ministers’ approval.

c) publicity and designation: If Ministers approve the proposal, the planning authority may
then proceed to designate the area, but only after giving notice (in a local newspaper and
web site) of the designation, setting out the area to be covered and the date on which the
control area will come into effect.

The proposed Badenoch and Strathspey Short-term Let Control Area

The Highland Council has submitted a request to Scottish Ministers for approval to designate
its Ward 20 (Badenoch & Strathspey) as a control area. Ward 20 includes the settlements of
Aviemore, Grantown-on-Spey, Carrbridge, Kingussie, Dalwhinnie and Laggan.



The request is accompanied by a ‘Statement of Reasons’ setting out why the area is
proposed for designation; a map of the area; and relevant committee reports and minutes.

Reasons for proposed designation

In the Statement of Reasons, the council explains that it is concerned that the number of
houses and flats in Badenoch & Strathspey being lost to the temporary holiday
accommodation sector is such that it is unduly restricting house supply for full time residents
and increasing local house prices, to the detriment of local communities.

The Statement of Reasons confirms that detailed consideration of establishing a control area
across Ward 20: Badenoch & Strathspey was undertaken at the council’s Economy and
Infrastructure Committee meeting on 2 December 2021. At that meeting, the committee
agreed to pursue the establishment of a control area for the ward.

The Statement of Reasons sets out that, in summary, the evidence presented to that
committee demonstrated that (amongst other things):

e Qualitative evidence highlights that local people struggle to be able to access or
afford to buy or rent housing in their local area.

¢ Qualitative evidence highlights that businesses are struggling to attract staff due to
the limited availability of housing to let or buy.

¢ In 2018 house prices in Badenoch and Strathspey were on average £42,600 higher
than Highland average and £42,756 higher than the Scotland average.

o Over 17% of potential housing stock has been lost to ‘tourist’ accommodation in
Badenoch & Strathspey (calculated on Non Domestic Rates Self-Catering Units and
Council Tax Second Homes within the Badenoch and Strathspey Housing Market
Area [HMA]).

e The Council Housing Waiting List for Badenoch and Strathspey HMA has increased
by 40% in the past 5 years. This is considerably higher than across the rest of
Highland.

e The Cairngorms National Park Local Development Plan 2021 has increased the
affordable housing requirement for new developments to 45% in Aviemore to deal
with the loss of housing to secondary letting and rising house prices related to it.

e The intensity of Short Term Lets has disproportionately affected the amenity of
several communities across Badenoch & Strathspey.

The Statement of Reasons states that to address these issues the establishment of the
proposed control area would allow the Council and the Cairngorms National Park Authority
(CNPA) to ensure new and existing dwellinghouses are available and affordable for local
workers and residents, by managing high concentrations of short term let across the ward
area and ensuring homes and land are used to best effect. Additionally, it would allow the
Council (and CNPA) to control secondary letting of dwellinghouses to protect neighbouring
residential amenity and privacy and affords local communities and residents the opportunity
to make representations through the planning application process.

It is confirmed that most of the proposed control area would be within the Cairngorms
National Park, within which applications for the change of use of a dwellinghouse to short-
term let would be considered and determined in accordance with the Cairngorms National
Park local development and partnership plans. Outwith the National Park, applications would
be considered and determined in accordance with the Highland Council Highland-wide and
area local development plans.



Publicity and consultation by the council

A formal consultation on the proposed control area ran for a 6-week period from 31 January
to 7 March 2022, via the council’s online engagement software. This was supported by a
public information video. Emails were sent by the council to all Community Councils within
Ward 20, the main website organisations offering this type of accommodation and the main
trade organisations.

A report to the Highland Council meeting of 30 June 2022 summarises the feedback
received in response to the consultation, and council officers’ responses to the points raised.
The report, and the minutes of that meeting, have been submitted to Ministers in support of
the council’s request for approval to designate the control area. These demonstrate that the
views expressed during the consultation were considered by the Council. At that meeting,
the Council agreed to delegate authority to officers to submit the control area proposal to
Scottish Ministers.

The 30 June 2022 council meeting report confirms that:

e 332 consultation responses were received, of which 52% were from private individuals
and 44% were from short-term let operators/management companies. The remainder
were from local businesses, business organisations, Cairngorms National Park Authority
(CNPA) and community councils.

e 43% of respondents agreed with the proposal to establish the STLCA, and 43% did not
agree. 9% responded ‘not sure’, and 5% did not respond to the question.

e The CNPA and many others broadly welcomed the STLCA proposal as one tool to
manage housing pressures in the area.

It also summarises concerns raised by those opposing the designation of a control area,
which include:

e The importance of secondary letting for the tourism sector in Badenoch & Strathspey is
vastly undervalued and the restriction of supply and addition of further regulation will
have a significant negative effect on the local tourist and employment markets.

e Short-term let owners use the services of numerous local suppliers, they invest heavily in
their properties and the users of the properties spend significant monies locally.

e Short-term lets are a longstanding presence in Highland communities and provide an
economic boost for local areas and enhance Scotland’s tourist accommodation offering.
Many are owned and operated by local people, thus providing them employment and a
good income. A control area risks impacting significantly on the very communities it is
trying to help.

e The council has not undertaken any specific economic impact assessment work as to the
likely impacts the control of secondary letting within the Control Area will create.

e Concerns over the evidence base for the proposal, noting that the evidence is
‘qualitative’ and is not specific to secondary letting and instead relates to a wider ‘tourist
accommodation’ and/or ‘second home’ market. As such, the evidence does not justify
the promotion of a control area.

e The previous committee report (of 2 December 2021) fails to consider projected housing
stock increase in the Area and whether that is likely to address need and demand
without the need for the introduction of a Control Area. This information is readily
available through the Council’s Housing Land Audit and the recently published Housing
Need and Demand Assessment 2020. The Housing Land Audit concludes that existing
planned developments provide an adequate supply of available housing land across the
Highland area.



Correspondence received by Ministers

Shepherd & Wedderburn, solicitors representing Airbnb, have sent to us a copy of their letter
to the Monitoring Officer of The Highland Council, which they wish to be treated as a
representation. The letter highlights that in reporting the consultation feedback to the council,
officers acknowledged there was a lack of accurate and robust data regarding the number of
properties used solely for short-term letting. The letter expresses concern that the Council
failed to take account of views expressed in consultation feedback, and has not properly
considered relevant evidence submitted to it. The letter also states that the Council’s
approved Housing Land Audit (HLA) shows that enough homes will be built in Badenoch and
Strathspey to meet all of the housing need and demand for the area (including backlog
affordable need) predicted by the Council’'s approved Housing Need and Demand
Assessment (HNDA). The Council’'s HNDA predicts that in the period to 2029, 579 homes
will be needed in Badenoch and Strathspey to meet existing and newly arising housing
need. Its Housing Land Audit for the same period shows that 979 homes will actually be
built. The letter argues that Council officers accepted this was a relevant point but appeared
unwilling to consider the issue because the Statement of Reasons is based on the evidence
considered by the original (2 December 2021) Committee.

The letter highlights that when the Council took the decision, at its meeting of 30 June 2022,
to apply for Ministers’ approval to designate the STLCA, the “available evidence” on which
that decision was based was the evidence available in December 2021, not the evidence
that had emerged during the consultation (i.e. the latest HNDA and HLA). Shepherd &
Wedderburn argue that that approach is irrational and is contrary to both the guidance in
Circular 1/2021 and also the law on public consultations.

PARD consideration

The approval of the Scottish Ministers is required before the planning authority can proceed
to designate the control area. Scottish Ministers can either approve or not approve the
control area; they cannot propose amendments to the proposals.

Circular 1/2021 states that a planning authority might want to designate a control area for
one or more of the following policy objectives:

¢ to help manage high concentrations of secondary letting (where it affects the
availability of residential housing or the character of a neighbourhood);

o to restrict or prevent short-term lets in places or types of building where it is not
appropriate; or

¢ to help local authorities ensure that homes are used to best effect in their areas.

The circular states that in considering a proposal for a control area, Ministers will seek
assurance that the planning authority has:
a) taken reasonable steps to raise awareness in the proposed control area(s) and
consulted appropriately;
b) taken account of the views expressed in consultation and considered this with any
other relevant evidence; and
c) come to a reasoned decision as set out in the accompanying statement.

We consider that these points have all been satisfied by the council.
The circular acknowledges that a range of views may be expressed in consultation and
states that Ministers will look for a coherent and considered response, recognising that it is

unlikely that proposals can be modified to satisfy everyone.

We consider that the council has adequately taken account of the views expressed in
consultation and come to a reasoned decision. This is demonstrated by the submitted



reports to, and minutes of, relevant council and committee meetings, and the submitted
Statement of Reasons. We conclude that the proposed designation would be reasonable.

The correspondence received from Shepherd & Wedderburn on behalf of Airbnb raises the
same or similar issues to those already considered by the council. The circular confirms that
ultimately, it will be for local authorities to determine whether a control area is required
(based on some form of consultation) taking all relevant local circumstances into account.
The correspondence from Shepherd & Wedderburn does not alter our view that designation
of the proposed control area is reasonable.



Planning Decisions
Planning, Architecture and Regeneration Division
8 November 2022

Minister for Public Finance, Planning and Community Wealth

HIGHLAND COUNCIL: PROPOSED WARD 20 (BADENOCH AND STRATHSPEY)
SHORT-TERM LET CONTROL AREA

Purpose

1. To seek your agreement to approve the Highland Council’s proposed
designation of Ward 20 (Badenoch & Strathspey) as a Short-Term Let Control Area
(STLCA).

Priority
2. Routine.
Background and proposed STLCA

3. Section 26B of the Planning Act allows a planning authority to designate all or
part of its area as a short-term let control area (a ‘control area’). Within a designated
control area, the change of use of a dwellinghouse to a ‘short-term let’ is deemed to

involve a material change of use and therefore requires planning permission.

4. In summary, a ‘short-term let’ (‘STL’) is where sleeping accommodation is
provided for commercial consideration (e.g. a holiday let), where none of the residents
are closely related to, or employed by, the accommodation provider. If the
accommodation is someone’s only or principal home, it is not a STL even if it is used as
a B&B. In addition, various forms of accommodation are excluded from the definition of
short-term lets.

5. The Highland Council has submitted a request to Scottish Ministers for approval
to designate Ward 20 (Badenoch & Strathspey) area as a control area. The request is
accompanied by a ‘Statement of Reasons’ setting out why the area is proposed for
designation; a map showing the area; and relevant committee and council meeting
reports and minutes

6. An assessment report is attached as Annex A.
Recommendation

7. We recommend that Ministers approve the Council’s proposed designation of the
STLCA, and that PARD issues the decision letter as attached in Annex B.

Planning Decisions
Planning, Architecture and Regeneration Division
8 November 2022
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From:

To: Minister for Public Finance, Planning & Community Wealth

Cc: Deputy First Minister and Cabinet Secretary for Covid Recovery; DG Communities; Director for Local Government and
Housing; Chief Planner;
mmunIcations Finance & Economy,
Subject: Update submission: Proposed Badenoch and Strathspey Short-Term Let Control Area 08
Date: December 2022 16:00:00
Attachments:

Appendix A - Short Term Let Control Area - Highland- revised draft decision
Appendix B - Shepherd and Wedderburn LLP for Airbnb
Appendix C - Airbnb response to Council consultaion

8 December 2022
Minister for Public Finance, Planning and Community Wealth

HIGHLAND COUNCIL: PROPOSED WARD 20 (BADENOCH AND STRATHSPEY) SHORT-
TERM LET CONTROL AREA

Purpose

1. To provide an update following our 8 November submission to you regarding Highland
Council’s proposed designation of Ward 20 (Badenoch & Strathspey) as a Short-Term Let Control
Area.

2. To seek your agreement to issue the attached revised draft decision letter (attached as
Appendix A).

Priority
3. Routine
Update

4, On 8 November, we provided a submission and assessment report to you, recommending
that Ministers approve the Highland Council’s proposed designation of Ward 20 (Badenoch &
Strathspey) as a Short-Term Let Control Area (STLCA).

5. PARD subsequently received a letter from Shepherd and Wedderburn LLP on behalf of
Airbnb. A copy of the letter is attached as Appendix B. The letter is accompanied by a copy of
Airbnb’s response to the council’s formal consultation on the control area proposal (attached as
Appendix C), which the council considered before seeking Ministers’ approval to designate the
control area.

6. In summary, the letter from Airbnb includes the following key points:

e The council’s proposal for a control area has not been based on available evidence and
does not comply with the expectations set by Scottish Ministers in Circular 1/21 so far as
giving proper consideration to the views expressed during the consultation it was
required by law to undertake.

o the Council failed to take account of its own Housing Need and Demand Assessment
and its own Housing Land Audit. Airbnb argues that ‘[ijn essence, the Council proposes
to ignore the evidence it received during the consultation process.”

e Where there are issues regarding the sufficiency of evidence, the Council’s decision
making process and the adequacy of the consultation exercise, a Reporter from DPEA
ought to be appointed to consider the issues and make a recommendation to Ministers
on how to proceed.

7. PARD has considered this correspondence, and remains of the view that the council has
provided valid reasons to propose the designation, and the proposed designation would be
justified and reasonable. We do not consider it is necessary to appoint a reporter to consider, and



report to Ministers on, this case.
Recommendation

8.

We continue to recommend that Ministers approve the Council’s proposed designation of
the STLCA. We seek your agreement to the draft decision letter as attached in Appendix A, which

has been revised to refer to the latest correspondence from Shepherd and Wedderburn.
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