EiR Response - Case Reference: 202200298300

Relevant Purpose In public | Date Produced Date last Format Provided
legislation and Domain? modified/updated/reviewed
regulations
governing
process,
consultation
and
determination.
Electricity Act Legislation (inc | Yes 27/07/1989 N/A — see link for Electricity Act 1989
1989 wind powered modifications etc. (legislation.gov.uk)
generating
stations -
section 36, 36C
and schedules 8
and 9)
The Electricity Regulations - Yes 31/03/1990 N/A — see link for The Electricity
(Applications for | procedure for modifications etc. (Applications for
Consent) wind farm Consent
Regulations 1990 | application Reqgulations 1990
under section (leqislation.gov.uk)
36
The Electricity Regulation — Yes 01/12/2013 N/A - see link for The Electricity
Generating procedure for modifications etc. Generating
Stations wind farm Stations
(Applications for | application (Applications for
Variation of under section Variation of
Consent) 36C. Consent
(Scotland) (Scotland)

Regulations 2013

Requlations 2013
(legislation.gov.uk)



https://www.legislation.gov.uk/ukpga/1989/29/contents
https://www.legislation.gov.uk/ukpga/1989/29/contents
https://www.legislation.gov.uk/uksi/1990/455/made
https://www.legislation.gov.uk/uksi/1990/455/made
https://www.legislation.gov.uk/uksi/1990/455/made
https://www.legislation.gov.uk/uksi/1990/455/made
https://www.legislation.gov.uk/uksi/1990/455/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made
https://www.legislation.gov.uk/ssi/2013/304/regulation/4/made

The Electricity Regulations — Yes 16/05/2017 N/A see link for modifications | The Electricity
Works process for wind etc. Works
(Environmental farm (Environmental
Impact applications Impact
Assessment) where likely Assessment
(Scotland) significant (Scotland)
Regulations 2017 | effects on the Reqgulations 2017

environment are (legislation.gov.uk)

likely
The Conservation | Regulations — Yes 30/11/2017 N/A see link for modifications | The Conservation
of Habitats and procedure etc. of Habitats and
Species where a wind Species
Regulations 2017 | farm application Regulations 2017

may have likely (legislation.gov.uk)

significant

effects on a

European site

(as defined in

the regulations)
Town and Legislation — Yes 27/05/1997 N/A see link for modifications | Town and Country
Country Planning | provision for etc. Planning
(Scotland) Act deemed (Scotland) Act
1997 planning 1997

permission by (legislation.gov.uk)

Scottish

Ministers

(Section 57)
Climate Change | Legislation Yes 31/10/2019 N/A see link for modifications | Climate Change
(Emissions (obligations for etc. (Emissions
Reduction emissions Reduction Targets)
Targets) reduction (Scotland) Act

targets) and;



https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/ssi/2017/101/contents
https://www.legislation.gov.uk/uksi/2017/1012/contents/made
https://www.legislation.gov.uk/uksi/2017/1012/contents/made
https://www.legislation.gov.uk/uksi/2017/1012/contents/made
https://www.legislation.gov.uk/uksi/2017/1012/contents/made
https://www.legislation.gov.uk/uksi/2017/1012/contents/made
https://www.legislation.gov.uk/ukpga/1997/8/contents
https://www.legislation.gov.uk/ukpga/1997/8/contents
https://www.legislation.gov.uk/ukpga/1997/8/contents
https://www.legislation.gov.uk/ukpga/1997/8/contents
https://www.legislation.gov.uk/ukpga/1997/8/contents
https://www.legislation.gov.uk/asp/2019/15/enacted
https://www.legislation.gov.uk/asp/2019/15/enacted
https://www.legislation.gov.uk/asp/2019/15/enacted
https://www.legislation.gov.uk/asp/2019/15/enacted

(Scotland) Act Plan for 2019

2019 and; delivery. (legislation.gov.uk)

Update to Update to the

Scotland's 2018- Climate Change

2032 Climate Plan 2018 - 2032:

Change Plan Securing a Green
Recovery on a
Path to Net Zero
(www.gov.scot)

Generic Purpose In public | Date Produced Date last Format Provided

Guidance Domain? modified/updated/reviewed

Electricity Act General Yes 23/02/2022 23/02/2022 Electricity Act 1989

1989 - sections Guidance - - sections 36 and

36 and 37: Procedure 37: applications

applications (processing set quidance -

guidance out at part 6 and gov.scot

decision stage (www.gov.scot)
at out at part 8)

Energy consents: | General Yes 20/05/2019 20/05/2019 Energy consents:

applications for Guidance for applications for

variation of wind farm variation of section

section 36 application 36 consents

consents under section quidance -

guidance 36¢. gov.scot
(www.gov.scot)

Policy Purpose In public | Date Produced Date last Format Provided

Documents Domain? modified/updated/reviewed

National Planning | Policy Yes 23/09/2014 Under review- NPF4 currently | National Planning

Framework 3

being drafted - Draft NPF4 |

Framework 3 -

Transforming Planning

gov.scot
(www.qgov.scot)



https://www.legislation.gov.uk/asp/2019/15/enacted
https://www.legislation.gov.uk/asp/2019/15/enacted
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2020/12/securing-green-recovery-path-net-zero-update-climate-change-plan-20182032/documents/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero/govscot%3Adocument/update-climate-change-plan-2018-2032-securing-green-recovery-path-net-zero.pdf
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/good-practice-guidance-applications-under-sections-36-37-electricity-act-1989/pages/8/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.gov.scot/publications/applications-variation-section-36-consents/
https://www.transformingplanning.scot/national-planning-framework/draft-npf4/
https://www.transformingplanning.scot/national-planning-framework/draft-npf4/
https://www.gov.scot/publications/national-planning-framework-3/
https://www.gov.scot/publications/national-planning-framework-3/
https://www.gov.scot/publications/national-planning-framework-3/
https://www.gov.scot/publications/national-planning-framework-3/

Scottish Planning | Policy Yes June 2014 18 December 2020 — under Supporting
Policy(2014) review as part NPF4 (as documents -
above link) Scottish Planning
Policy - gov.scot
(www.gov.scot)
Onshore Wind Policy Yes — 20/12/2017 Under review - Onshore wind | Onshore wind:
Policy Statement - policy statement refresh policy statement -
2021: consultative draft - gov.scot
gov.scot (www.gov.scot) (www.gov.scot)
Scottish Energy Strategy/Plan Yes 20/12/1917 Position update 16/03/2021 The future of
Strategy Energy strategy: position energy in
statement - gov.scot Scotland: Scottish
(www.gov.scot) energy strategy -
gov.scot
(www.gov.scot)
Internal Purpose In public | Date Produced Date last Format Provided
Checklists and Domain? modified/updated/reviewed
procedural
documents
Gatecheck 2 Application tool. | No 8 April 2022 8 April 2022 Document number
Checklist Procedure and 1in PDF Pack
compliance Gatecheck 2 -
checklist for Checklist - DRAFT - last
considerations updated 8 April 2022
on incoming (A37435197)
application
Guidance on Guidance on No 12/01/2021 02/02/2021 Document number
handling handling of 2 in PDF Pack
information on certain Confidential
protected species | information Annexes -
and other submitted as Guidance on
part of EIA handling and



https://www.gov.scot/publications/scottish-planning-policy/documents/
https://www.gov.scot/publications/scottish-planning-policy/documents/
https://www.gov.scot/publications/scottish-planning-policy/documents/
https://www.gov.scot/publications/scottish-planning-policy/documents/
https://www.gov.scot/publications/scottish-planning-policy/documents/
https://www.gov.scot/publications/onshore-wind-policy-statement-refresh-2021-consultative-draft/
https://www.gov.scot/publications/onshore-wind-policy-statement-refresh-2021-consultative-draft/
https://www.gov.scot/publications/onshore-wind-policy-statement-refresh-2021-consultative-draft/
https://www.gov.scot/publications/onshore-wind-policy-statement-refresh-2021-consultative-draft/
https://www.gov.scot/publications/onshore-wind-policy-statement-9781788515283/
https://www.gov.scot/publications/onshore-wind-policy-statement-9781788515283/
https://www.gov.scot/publications/onshore-wind-policy-statement-9781788515283/
https://www.gov.scot/publications/onshore-wind-policy-statement-9781788515283/
https://www.gov.scot/publications/scotlands-energy-strategy-position-statement/
https://www.gov.scot/publications/scotlands-energy-strategy-position-statement/
https://www.gov.scot/publications/scotlands-energy-strategy-position-statement/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://www.gov.scot/publications/scottish-energy-strategy-future-energy-scotland-9781788515276/
https://erdm.scotland.gov.uk:8443/documents/A37435197/details
https://erdm.scotland.gov.uk:8443/documents/A37435197/details
https://erdm.scotland.gov.uk:8443/documents/A37435197/details
https://erdm.scotland.gov.uk:8443/documents/A37435197/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details

confidential

storing protected

information species
information
(A31558853)

Transfer of Procedural No 22/01/2021 09/02/2021 Doc number 3 in

Applications to guidance when PDF Pack

DPEA referring DPEA - Internal
application to Guidance -
DPEA. Transfer of
Consideration of Applications to the
whether DPEA - last
mandatory or updated 09
non-mandatory February 2021
requirement for (A31724836)
referral.

Standardised Used as a Yes- 14/12/2015 Currently under review

Conditions template when although routinely tailored to | hops-models-
drafting reflect consultation responses | conditions-for-
determinations and site specifics. applications-under-
— requires to be section-36-of-the-
amended to electricity-act-
meet the 1989-revised-14-
specific 12-151.pdf
requirements in (wordpress.com)
each case.

Determination An aide No 31/05/2019 06/05/2022 Doc number 4 in

checklist

following receipt
of determination
from Scottish
Ministers

PDF Pack
DETERMINATION
- CHECKLIST
(A24610130)



https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31558853/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://erdm.scotland.gov.uk:8443/documents/A31724836/details
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://hopscotland.files.wordpress.com/2014/08/hops-models-conditions-for-applications-under-section-36-of-the-electricity-act-1989-revised-14-12-151.pdf
https://erdm.scotland.gov.uk:8443/documents/A24610130/details
https://erdm.scotland.gov.uk:8443/documents/A24610130/details
https://erdm.scotland.gov.uk:8443/documents/A24610130/details
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Gatecheck 2 Checklist

Action

Comments

Notes/completed

Issue email to
applicant to set out
protocol on how to
submit an application

Housekeeping email

Agree Consultee list

Review scoping consultee list and amend
where required

Agree Draft Advert

The end date for receipt of representations
may need revised depending on the when the
application is submitted.

Draft Consultee
emails

The consultation email can be drafted in
advanced. Aim to issue the consultation on
the same day of the first advert in the
newspaper and when the application is
available on portal and applicant’s website.

Check Documents
uploaded to the
Portal

Review the documents uploaded to the portal
— check documents against contents page,
check for signatures, and information that
may need to be redacted. Check confidential
annexes have not been uploaded.

Check Applicant's
website live and
documents uploaded

The applicant’s website requires to have the
application uploaded by the date of the first
advert in the newspaper to comply with
regulations.

Issue email to
finance and to
Carolanne

Email to be issued to inform finance and

of pending payment from the
applicant, the amount due to be paid, the
development it relates to, the ECU reference
number and ECU cost centre code number.
Refer to Payment card in Trello for template
email.

Confirm fee paid

Once the fee has been received, the Trello
card shall be updated accordingly by

The consultation should not be
issued before payment is received and the
application is published on the portal.

Tracker

Prepare consultation tracker with details of
consultees

Publish application

Publish application documents on the portal
no later than the first advert is in the
newspaper and before the consultation is
issued.

Check Carbon
Calculator

Check carbon calculator details provided by
the applicant.

Issue consultation

Send consultation email to the consultees
agreed.




Document 1

Request review of Email JJJ to request review by Ironside
PHLRA Farrar (appointed consultants) of Peatland
Hazzard Risk Assessment, where required.

Update Electricity Update the stats and Trello to reflect that the
Stats and Trello card | consultation has been issued and key dates
for consultees to respond.

Project Board | Trello

'01 - ECU Branch Stats - Main Electricity Act Application Stats as
at April 2022’ -
https://erdm.scotland.gov.uk:8443/documents/A25085496/details

Make payment to Once the consultation has been issued to the
Planning Authority Planning Authority, the appropriate payment
can be made. Contact Planning Authority to
request payment details to ensure they are
current and advise that payment is to be
made. They may require a reference to be
included. Email Admin who will then arrange
to make payment to the Planning Authority —
confirmation of this shall be saved to erdm.

Processing Where required, prepare a processing
Agreement agreement and circulate to the relevant
parties for agreement.



https://trello.com/b/GCnNVRPn/project-board
https://erdm.scotland.gov.uk:8443/documents/A25085496/details

Document 2

GUIDANCE ON HANDLING INFORMATION ON
PROTECTED SPECIES AND OTHER
CONFIDENTIAL INFORMATION

Case officers may now accept confidential information about protected species by
email or secure file sharing websites set up by the applicant, and store the documents
on ERDM. Guidance is as follows.

e |tis good practice to remind the applicant it is their responsibility to ensure
their information is sent to us securely.

e Common methods of sending the information digitally are by email or via a
secure file transfer website. Both are acceptable, as are physical copies on
paper, CD or USB stick delivered to ECU. On receipt of protected species
annexes, the information should be stored on ERDM. If the applicant has
password-protected the information, a note of the password must also be filed
on ERDM.

e The name given to the document when filing it on ERDM should contain the
text “DO NOT DISCLOSE- PROTECTED SPECIES” to flag to other officials
looking at the file. It should not require to have a security marking as it will by
default have the government security classification of “OFFICIAL” which all
documents on ERDM have unless stated otherwise.

¢ If the information is about anything other than European Protected Species
and is considered to be confidential, the case officer should discuss with their
line manager whether this guidance is applicable or if alternative
arrangements should be made. For example, sensitive information about
private individuals or matters which could have a bearing on national security,
international relations etc. may have different rules under the Scottish
Government’s data handling policy requiring a different security classification
or making ERDM unsuitable.

¢ If the information is received in a physical format (e.g. print, CD or USB stick)
and can be fully transferred on to ERDM, and if there is no value in retaining
the physical copy, the physical copy can be destroyed. The fact that a
physical copy was received, stored on ERDM, and subsequently destroyed
should be recorded on the application file in ERDM. Standard confidential
waste disposal procedures should be followed (see Saltire for latest
guidance).

¢ [f a consultee needs to be sent the protected species information, ECU should
instruct the applicant to send it to the consultee. ECU should check with the
consultee that they have received the information they require. ECU should
not send the information. It is up to the consultee and the applicant to decide
how the information should be sent, as it is their responsibility, not ECUs.

e If a request from a third party or member of the public for protected species
information is received, the case officer should discuss with their line manager
whether the provisions of the Environmental Information (Scotland)

This document last updated: 27 May 2022
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Regulations 2004 (EIRs) apply (taking its exceptions and the wider public
interest into account) and how the request is to be handled.

Further information on IT security and data handling security is available on Saltire —
for example:

Scottish Government IT security policy
Government security classifications
Scottish Government data handling standard

Where case officers require to let applicants know how such information may be sent,
they may use the following suggested text.

Process for sending protected species information.

Information on European protected species which is to be treated as confidential can
be sent electronically as well as being delivered to ECU in physical media (such as
print, CD or USB stick). This can be done by emailing documents to the ECU case
officer or sending links to a file sharing website where ECU may download the
documents from.

Applicants remain responsible for ensuring the security of the information until it is
received by the Scottish Government.

The Scottish Government does not expect to email the confidential information
to any consultees (or anyone else who legitimately requires access to it). ECU
expects applicants to do that. The applicant is the originator and owner of the
information. The arrangements for sending the information are to be agreed
between the applicant and the recipient of the information.

We also remind applicants that protected species information or any other
confidential information must never be uploaded to the ECU portal.

If any type of confidential information other than information about protected
species is to be sent this must be discussed with the case officer first. (For
example, if it contains personal data on an individual who is identifiable from
the data, or may have implications for national security, international relations
etc.) If the above process is not suitable, the case officer will establish what
ECU’s position is on sending the information securely and advise.

This document last updated: 27 May 2022


http://saltire/my-workplace/it-and-information-management/it-security/Pages/Scottish-Government-IT-security-policy.aspx
http://saltire/my-workplace/it-and-information-management/Information-Management/Pages/government-security-classifications.aspx
http://saltire/Documents/IT%20Documents/Scottish_Government_data_handling_standard.pdf
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Introduction

This document provides guidance and sets out the process when a section 36, section
36¢ or section 37 application under the Electricity Act 1989 (“the Act”) requires to be
referred to the Department of Planning and Environmental Appeals (“DPEA”) for a
Public Inquiry.

Paragraph 2(2) of Schedule 8 of the Act provides that where the relevant planning
authority objects to an application within the statutory, or otherwise agreed, time limits
and that objection is not withdrawn, the Scottish Ministers shall cause Public Inquiry
to be held. For the purposes of this Guidance this will be called a “Mandatory Public
Inquiry”.

Paragraph 3(2) of Schedule 8 of the Act further provides that where the Scottish
Ministers are not required by virtue of paragraph 2(2) to cause a Public Inquiry to be
held (i.e. the Planning Authority has not objected) but other objections have been
received or there is an objection from the Planning Authority which was received
outwith the statutory time deadline or agreed extended deadline they shall consider
those objections, together with all other material considerations, with a view to
determining whether a Public Inquiry should be held. If the Scottish Ministers consider
it appropriate to do so, a Public Inquiry will be held. For the purposes of this Guidance
this will be called a “nhon-Mandatory Public Inquiry”.

The DPEA is responsible for the arrangement and handling of all Public Inquiries under
the Act. You can find more about the DPEA’s handling of Inquiries at the following link.

DPEA' f Practice for Handlina Inguiri

The role of the Energy Consents Unit

Where a Public Inquiry is required, it is the responsibility of the Energy Consents Unit
(“the ECU”) to arrange for all the relevant application documentation to be made
available to the DPEA. This document provides guidance and sets out the process for
notifying or seeking approval from Scottish Ministers for the referral to DPEA and for
making the relevant documentation available to the DPEA.

It should be noted that when providing the DPEA with documentation, only documents
at application stage and beyond are required. Documents relating to pre-
application, scoping and gatechecking are not required. The Reporter may
subsequently require documents at these earlier stages but the DPEA will deal with
this on a case by case basis and contact ECU when required.

" Objections are only likely to be withdrawn in cases where the planning authority has responded setting out what conditions
or modifications may be required to overcome their objection. For example; a planning authority may respond advising that
they are objecting unless certain wind turbines are refused consent or reduced in size. In circumstances, where there is still
scope for an objection to be withdrawn, further engagement will be required to ascertain what changes are required to accede
to the objection. This may require the submission of additional information and a further round of consultation.
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Overview of the process

The list below provides an overview of steps to be taken when transferring an
application to the DPEA for a Public Inquiry;

“‘How to Proceed” Letter;

Submission to Minister;

Referring the application to the DPEA;

Hard copies and CDs of application documentation;

Create an eRDM file;

Transfer of appropriate documents to the eRDM file;

Naming convention for documents transferred to the eRDM file ;
Sending the DPEA the link to the Public Inquiry eRDM file;
After Referral to DPEA .

1. How to Pr D mentation

When it is established that a Public Inquiry, Mandatory or non-Mandatory, is required,
the ECU issue an email to the Applicant advising of this (see Appendix 1a for
wording template). Attached to this email will be the ‘How to Proceed’ letter and its
attachments (see Appendix 1b for letter template and attachments) setting out the
options and laying out in detail what is required to be submitted to the ECU by the
Applicant if they wish to proceed to a Public Inquiry.

Please note that in the ‘How to Proceed’ letterthe Applicant is also advised that there
is the option of withdrawing the Application if they do not wish to proceed to a Public
Inquiry.

When the email is sent to the Applicant, the Planning Authority and the DPEA are
copied in. In the case of a Mandatory Public Inquiry, a copy of the Planning Authority’s
final report and confirmation of its decision to object is also attached along with all
other objections received. In the case of a non-Mandatory Public Inquiry by the
Scottish Ministers, all objections received should be attached.

2. mission to Minister

Mandatory Public Inquiry

If, following an objection from the Planning Authority, the Applicant has responded to
the ECU stating that they wish to progress to a Public Inquiry, the Public Inquiry is
required under paragraph 2(2) of Schedule 8 of the Act (i.e. a Mandatory Public
Inquiry). The Minister requires to be made aware of this and a submission doing so is
made.

The submission to the Minister essentially informs the Minister of the requirement to
hold a Public Inquiry. It does not require the Ministers’ approval. When the submission
is sent to the Minister, the application can be referred to the DPEA at the same time.

When completed, the submission is emailed to the Minister. The subject box in the
email to the Minister should state:

name of application — Section XX Application - Public Inquiry — For Information
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The email should set out that the application requires to be referred to the DPEA for a
Public Inquiry in accordance with the terms of paragraph 2(2) of Schedule 8 of the
Electricity Act 1989.

See Appendix 2a for a template of the wording that should be used.

Consider if paragraph 8.3 of the Scottish Ministerial Code: 2018 edition applies and
reflect this in your email accordingly. That s, if it is the Minister for Energy, Connectivity
and the Islands who will be ultimately making the decision then the email should be
addressed to him. If it is the Cabinet Secretary for Transport Infrastructure and
connectivity then it should be him.

A link and a copy of the standard submission template for this type of referral, including
a draft minute of appointment (required for the appointment of a Reporter who will hold
the Public Inquiry), is provided at Appendix 2b. A draft minute of appointmentshould
also be completed and appended to the submission for the Minister to note Appendix
2c.

Please note that where it has been inferred to you that the applicant is likely to proceed
to Public Inquiry and it is clear that the objection will not be withdrawn then the steps
around the “how to proceed” process and the submission may be completed in parallel.

Non-mandatory Public Inquiry

If the Public Inquiry is required under paragraph 3(2) of Schedule 8 of the Act i.e. the
planning authority has not objected but the Scottish Ministers have received other
objections (from another a consultee(s) or other persons) which the Scottish Ministers
consider warrant consideration at Public Inquiry or the planning authority has made
their objection outwith the time limits then the submission to the Minister is more
extensive than that required in respect of a Mandatory Public Inquiry.

The submission for a non-Mandatory Public Inquiry will be seeking a determination
from the Minister as to whether there is agreement that a Public Inquiry is required.
This will require the Case Officer involved to provide full details of the proposed
Development and a detailed reasoned recommendation as to why a Public Inquiry is
required despite the planning authority not objecting or objecting outwith their time
limits.

Case Officers dealing with applications at this stage are advised to consider the
Framework Submission for a non-Mandatory Public Inquiry which has been provided
at appendix 3a and to consult their Team Leader if further advice is required in respect
of the content.

A template draft minute of appointment is also provided at appendix 3b — this should
be included as an annex in your submission to the Minister.

Depending on the circumstances and the nature of the objection a submission in
respect of a non-Mandatory Public Inquiry may require a peer review from a senior
manager followed by input from the Scottish Government Legal Directorate (“SGLD”).
A draft of the submission, may also be sent to SGLD who may respond with comments.
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Following appropriate review?, the submission will be submitted to the Minister for
determination following which, you may issue the “How to Proceed” documentation as
set out above, and the application can then be referred to the DPEA provided the
applicant does not proceed to withdraw their application.

The same as with submissions in respect of a Mandatory Public Inquiry, for a non-
Mandatory Public Inquiry consideration should be given to if paragraph 8.3 of the
Scottish Ministerial Code: 2018 edition applies and reflect this in your email
accordingly. That is, if it is the Minister for Energy, Connectivity and the Islands who
will be ultimately making the decision then the email should be addressed to him. If it
is the Cabinet Secretary for Transport Infrastructure and connectivity then it should be
him. However, in the case of a non-Mandatory Public Inquiry the covering email should
make it clear that submission requires a response. For the covering email, the Case
Officer should include the paragraph from the submission which sets out why officials
are recommending a non-mandatory referral

Please note that in the case of a non-Mandatory Public Inquiry, the ‘How to Proceed’

process is initiated after the Minister has determined that a Public Inquiry should be

held.

The Administrative Process

When transferring documents to the DPEA the following actions should be carried out:

3. Hard copies (and CDs) of application d :

During the covid-19 pandemic

During the covid-19 pandemic Case Officers, in the first instance, should request that
the Developer provide the hard copies and CD version of all the application
documentation (and if appropriate, all hard copies and CD versions of all Additional
Information) submitted. If the Developer agrees to do so, the Case Officer should
advise the DPEA of this and ask that a list of all hard copy documentation and CDs
subsequently submitted.

If the Developer does not agree to the above request, the Case Officer should email
Ruth Findlay and request that access to the building be arranged. When access has
been agreed hard copies and CDs of the following should be boxed:

e All Application documentation;
o If applicable, all Additional Information;

2 This will be discussed in advance and agreed with your Team Leader — it may be the case that further review isn’t
necessary. This will be more likely in the case of a straightforward out of time objection from the planning authority.
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e Confidential annexes.

The box should be addressed FAO || . Head of Performance and
Administration at;

Directorate for Planning and Environmental Appeals
Ground Floor

Hadrian House

Callendar Business Park

Callendar Road

Falkirk

FK1 1XR

A hard copy inventory of all hard copy documentation and discs which have been
boxed and sent to the DPEA should be included in the box sent to the DPEA. If more
than one box is sent the inventory should reflect that. (see appendix 4)

4.  Create an eRDM file

An email should be sent to the administration team requesting that an eRDM file be
created. The file should be named Development name Public Inquiry e.g. Red John
Pumped Storage Scheme — Public Inquiry.

5. Transfer ropri men he eRDM fil

Please note: All consultation responses to be transferred to the ERDM will already be
in PDF format. Any other document in the original eRDM file which is to be transferred
to the Public Inquiry (e.g. emails) must be converted into PDF format before doing so.

For the list of documents required to be transferred to the eRDM file for the DPEA
please see appendix 5 - Electronic Copy Requirements for eRDM Public Inquiry File.

6. Namin nvention for ments transferr he eRDM fil

When preparing documents to be transferred they require to be named to reflect the
stage of the process in which they were produced. For example:

Application — consultation response from SEPA - date received
Application — consultation response from SNH - date received
Application — consultation response from HES - date received
Application — copy of advert 1 - Edinburgh Gazette - date received
Application — copy of advert 1 —-the Scotsman - date received

Additional Information - consultation response from SEPA - date received
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Additional Information - consultation response from SNH - date received
Additional Information - consultation response from HES - date received
Additional Information - copy of advert 1 - Edinburgh Gazette - date received
Additional Information - copy of advert 1 — The Scotsman - date received

Other — email exchange ECU & Applicant re conjoining of Public Inquiries — date

Please note: The documents in the Public Inquiry eRDM file should not be filed in date
order. The above naming convention will ensure that they are appropriately grouped
in the Public Inquiry eRDM file.

7. Referring the application to the DPEA

Once the Public Inquiry eRDM file is populated, the link for it should be emailed to
DPEA along with a reference that a box/boxes have or will be sent. A template email
has been provided at appendix 6 — this may need to be adjusted to reflect the
particular circumstances of the case.

Once the application has been referred you must reflect the date of the referral and
the status in both the Main Electricity Act stats (link below) and the Energy Consents
Portal.

The referral to the DPEA requires to be recorded in two places on the portal. You
must first change the status of the case to “Referred to DPEA” and then, once this has
been saved, complete the details in the tab which will appear at the top of the case
called “DPEA Referrals”. This tab allows you to add more information.

Re “complete the details in the tab which will appear at the top of the case called DPEA
Referrals”, this done by:

- clicking DPEA Referrals tab; then,
- clicking +New tab; then,
- under Main Details complete the field as appropriate and then Save.

The Main Details can thereafter be updated when appropriate to do so.

01 - ECDU Branch Stats - Main Electricity Act Application Stats

8. After Referral to DPEA

Minute of Appointment

Once the all of the required information has been transferred to the DPEA they will
arrange for the application to be allocated to a Reporter. Once the DPEA have



Document 3

allocated a Reporter their administrative team will advise you of the details of the
appointment or return the draft minute of appointment with the details to ECU to have
it signed on behalf of Scottish Ministers to authorise the appointment of the Reporter
(draft minutes of appointment can be found at appendices 2c¢ and 3b). The Case
Officer dealing with the application to date is authorised to sign off the Minute of
Appointment. Once signed and returned to the DPEA this confirms the appointment
and arrangements will now be made by the DPEA for the Public Inquiry to proceed.

The DPEA will now assume control of the application until such times as the Public
Inquiry is completed and a report is submitted to the ECU.
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APPENDICES
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Appendix 1a - How to Proceed — wording for covering email

Dear

As a consequence of planning authority name//other objector objecting to the| name
of Application | there are three options open to you, namely, withdrawal of the

application or proceeding to a Public Inquiry or providing Additional Information to
address the objection. Attached is a copy of correspondence confirming this and
laying out what is now required. As is procedure, a copy of the relevant Planning
Authority’s final report and confirmation of its decision to object is also attached. If
it's the case that it was ‘another objection’ (i.e. not from the relevant Planning
Authority) which led to the application being referred for a Public Inquiry, a copy of
that objection will be attached.

For ease of use | have attached a word version of the Annexes of the How to Proceed
correspondence.
|

Planning authority name/other party who objected and XXX of the DPEA have been
copied into this email.

If you have any queries regarding this email or its attachments please do not hesitate
to contact me.

|

Commented [MS(1]: For example — East Ayrshire
Council

(

Commented [MS(2]: For example - NatureScot

(

o

Commented [MS(3]: Delete as appropriate

mmen MS(4]: For example — Benbrack Win
Farm

Commented [MS(5]: For example — East Ayrshire
Council




1Normally_ as the Head of Performance and Administration at the DPEA
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Appendix 1b - How to Proceed Letter and attachments

Scottish Government
Riaghaltas na h-Alba
gov.scot

Energy and Climate Change Directorate .vl

Energy Consents Division

T: XXXXXX
E: CASEOFFICER@goV.scot

Date:

Applicant
Address
Address
Address

Send by email to:

Dear XX,

APPLICATION FOR CONSENT UNDER <INSERT TYPE CONSENT-/S36/S37> |OF THE
ELECTRICITY ACT 1989 AND DIRECTION UNDER S$57(2) OF THE TOWN AND COUNTRY
PLANNING (SCOTLAND) ACT 1997 THAT PLANNING PERMISSION IS DEEMED TO BE
GRANTED FOR THE <CONSTRUCTION AND OPERATION OF/INSTALLATION OF >
<INSERT PROJECT NAME>, LOCATED <INSERT LOCATION> IN <INSERT PLANNING
AUTHORITY NAME> PLANNING AUTHORITY AREA.

I confirm that the recent consultation on the above application is now complete. All
consultation responses and a summary of all public representations have been
forwarded previously and have been made available at www.energyconsents.scot. For
the purpose of adherence to procedure | attach a copy of the planning authority name
lother responses relevant to the referral of this application to a Public Inquiry

I confirm that all consultation responses and public representation received will be
considered material in the Ministerial determination of the application.

The Scottish Ministers are keen that all Electricity Act applications are considered
efficiently and effectively and would therefore be grateful if you could indicate how you
wish to proceed. Namely whether you wish to:

I.  Withdraw the application;

Il.  ask the Scottish Ministers to move to determination of the application based on
the information submitted, in which case, please see Annexes A & B for the

| Commented [MS(6]: Delete as appropriate

| Commented [MS(7]: Delete as appropriate

Commented [MS(8]: For example — EAST AYRSHIRE
COUNCIL PLANNING AUTHORITY AREA

| Commented [MS(9]: Delete as appropriate



mailto:CASEOFFICER@gov.scot
http://www.energyconsents.scot/
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regulatory notes and for the details of the information that you are required to
submit with your response; or

lll.  provide addition information to address the objection(s) of the planning authority
name and/or other consultees/persons.|

| would be grateful if you could please let me know your intended course of action by
4 weeks from the date of the letter. If we do not receive a response or a request for
an extension to this date from you by 4 weeks from the date of the letter we will submit
the application, as is, to determination as outlined in Annex A.

Yours sincerely

CASE OFFICER name
Energy Consents Unit

| Commented [MS(10]: Delete as appropriate
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Annex A:
Pre Public Inquiry Documentation

As the local planning authority, planning authority name, has objected to this proposed
development within the agreed time limits you recognise that in requesting the Scottish
Ministers to move to determination they are obliged under the terms of Paragraph 2(2)
of Schedule 8 of the Electricity Act 1989 to call a Public Inquiry. 2

OR (if the planning authority’s response is out of time or another person has objected
and Scottish Ministers consider it appropriate to refer the application to Public Inquiry)

The Scottish Ministers, in exercise of the powers conferred on them by the Scotland
Act 1998 (Transfer of Functions to the Scottish Ministers etc.) and Schedule 8,
Paragraph 3(2) of the Electricity Act 1989 have considered the lout of time
objection/objection(s) raised by planning authority name and/or other persons/bodies
and to ensure transparency and fairness, consider that the nature of the issues raised
therein3, merit consideration at Public Inquiry.*

In advance of the Public Inquiry please note that the following information is required
to be completed and included with your confirmation response:

The attached “Position Statement” for forwarding to the Directorate for Planning and
Environmental Appeals (“the DPEA”) with the application case notes in due course.
This should set out:

o A brief description of the project for which consent is sought (in wind farm cases
this should include a description of the site and the number, location and height
of the turbines, with an accompanying plan).

e Any changes to the application since its submission and any further
environmental information that has been submitted should be clearly identified in
the Position Statement.

e A brief response to the objections and representations that have been made and
a response to comments made by the name of relevant objectors (the DPEA is
not looking for a full response to all objections or representations, only an
indication of whether there are any areas of agreement or proposed mitigation
that will resolve in full or in part the concerns expressed in response to the
application).

e Confirmation that no further environmental information is outstanding or pending.

e A brief overview of the case to enable the Reporter appointed to hold the Public
Inquiry to identify the main issues and to make a provisional assessment of the
appropriate procedure for examination of those issues. Please note that this does
not require to be as detailed as, and does not take the place of, hearing or inquiry
statements.

2Relevant if a mandatory referral

3You may require to be more specific here depending on the nature of the objection etc.

4For a non-mandatory referral as a consequence of an out of time objection for the planning authority or an
objection from another consultee/person

| Commented [MS(11]: Delete as appropriate




Document 3

In addition to the Position Statement the DPEA also require a CD containing a PDF
version of the full Environmental Impact Assessment Report (EIAR)/Environmental

Statement (ES), and any Additional Environmental Information (Al), if applicable, | Commented [MS(12]: Delete as appropriate

and/or any other further information submitted, which should be formatted as follows:

e Each document to be no more than 10mb in size to allow documents to be updated
to the DPEA website.

e The EIAR/ES pnd docs to be broken up in a logical sequence so members of the | Commented [MS(13]: Delete as appropriate
public can understand it when published to the DPEA website.

e Chapters and annexes that are more than 10mb should be split into smaller parts,
such as annex b — part 1 and annex b — part 2.
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Annex B

APPLICATION UNDER SECTION|36/36c OR 37 OF THE ELECTRICITY ACT 1989: Commented [MS(14]: Delete as appropriate

POSITION STATEMENT — FORM TO BE COMPLETED BY APPLICANT

This form has to be completed before the case is passed to the DPEA to arrange a
Public Inquiry

Date of completion of this form |

The application

1 Applicant’s name, address, phone
no. & email address

2 Agent’s name, address, phone no.
& email address

3 Relevant planning authority

4 Date of consideration by planning
authority

5 Address of application site
(including grid reference)

6 Area of application site (hectares)

7 Date of application

The proposal

8 Description of proposal
(*attach location plan & most recent
version of site layout plan)

9 No. of turbines proposed

10 Hub height

11 Maximum height to blade tip

12 Are the details in 8-11 above the
same as those in the original
application?

13 If not, has the revised proposal
been the subject of further
consultation/ publicity? (please

L specify dates)
| Environmental Impact Assessment Report (EIAR)/Environmental statement (ES) [ Commented [MS(15]: Delete as appropriate
14 When was the original EIAR/ES | - -
publicised? l [Commented [MS(16]: Delete as appropriate

15 Has additional  environmental
information been submitted?

16 If so, has there been further
consultation/  publicity? (please
specify dates)

17 Does the additional environmental
information add to or replace parts

of the ‘EIAR/ES‘? [Commented [MS(17]: Delete as appropriate

18 Which parts of the originalEIAR/ES

| C ted [MS(18]: Delete as appropriate
have been added to or replaced [ ST LS AL

and which remain extant?

19 Is there any environmental
information outstanding?

20 If so, will it require further
consultation/ publicity?
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21

Brief overview of applicant’'s case (no more than 2000 words), including:

key issues
significant documents

response to objections, representations and consultationresponses
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Appendix 2a — email to Minister re Mandatory Public Inquiry being required

Minister for Energy, Connectivity and Islands| Commented [MS(19]: This may have to be changed if
the Development is within the Minister’s constituency. If
name of wind farm/OHL - Section 36/37 Application - Public Local Inquiry in any doubt, consult with colleagues.

[ Commented [MS(20]: Delete as appropriate

Please find attached a submission relating to an application from name of applicant,

under section 36/37 \of the Electricity Act 1989, for consent to construct and operate | Commented [MS(21]: Delete as appropriate

the name of wind farm/OHL, located in brief detail of location in the planning
authority name local authority area

Planning authority name object to the name of wind farm/OHL and in accordance | Commented [MS(22]: Delete as appropriate

with the terms of paragraph 2(2) of Schedule 8 of the Electricity Act 1989, a Public
Inquiry is now required to be held.

The attached submission contains further details of the Section 36/37 application. | Commented [MS(23]: Delete as appropriate

| would be grateful if you could note the submission and the requirement to refer the
application for a Public Inquiry to be held.

A further submission regarding determination of the application following the Public
Inquiry will follow in due course.

If you have any queries regarding this email or attached submission, please do not
hesitate to contact me.

Yours faithfully
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Appendix 2b — Mandatory Public Inquiry Submission Template

PUBLIC INQUIRY - Mandatory Public Inquiry Template submission (A27321394)

APPLICATION FOR CONSENT UNDER <INSERT TYPE CONSENT-.S36/S37> OF THE
ELECTRICITY ACT 1989 AND DIRECTION UNDER S57(2) OF THE TOWN AND
COUNTRY PLANNING (SCOTLAND) ACT 1997 THAT PLANNING PERMISSION IS
DEEMED TO BE GRANTED FOR THE <CONSTRUCTION AND OPERATION
OF/INSTALLATION OF> <INSERT PROJECT NAME>, LOCATED <INSERT
LOCATION> IN <INSERT PLANNING AUTHORITY> PLANNING AUTHORITY AREA.

Priority

Routine

Advice

<Insert planning authority name> has objected to the above
application. The objection has not been withdrawn. Consequently,
in accordance with the terms of paragraph 2(2) of Schedule 8 of the
Electricity Act 1989, a Public Inquiry must now be held, following
which, before determining whether to give their consent, Ministers
shall consider the objection and the report of the person who held
the inquiry.

The draft minute for the appointment of a Reporter (attached to this
submission) will be completed by an official in ECU once the
application has been allocated to a Reporter. A submission will be
made in due course once the inquiry has been held and the report
received.

Background

On <Insert Date>, <Insert Applicant/Agent> (‘The Company’),
applied for consent under section <insert either 36 or 37> of the
Electricity Act 1989 and a direction under section 57 of the Town and
Country Planning (Scotland) Act 1997 that planning permission be
deemed to be granted to <describe development i.e. to construct
and operate a wind farm or install and keep installed an OHL>
comprising [xx] turbines/towers with a ground to blade tip
height of [xxx] metres/length of line [xxx] kilometres locatedin
<Insert planning authority name>.

Objection

<Insert planning authority name> objected on the following
grounds:

e <Insert Objection Details>
e <InsertObjection Details>

Case Officer

<Insert Contact Details>




Document 3

For Information

Commented [MS(24]: PLEASE ENSURE THAT COPY
LIST IS THE MOST UP-TO-DATE LIST
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Cabinet Secretary for Net Zero, Energy X
and Transport
Minister for Environment, Biodiversity X

and Land Reform

Minister for Public Finance, Planning
and Community Wealth

DG Scottish Exchequer Mailbox
DG Net Zero
DECC Operations Team Mailbox
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Appendix 2c — Draft Minute of Appointment for Mandatory Public Inquiry

APPLICATION FOR CONSENT UNDER $36/S37 |OF THE ELECTRICITY ACT 1989
AND DEEMED PLANNING PERMISSION UNDER S57(2) OF THE TOWN AND
COUNTRY PLANNING (SCOTLAND) ACT 1997 FOR THE/<CONSTRUCTION AND

AUTHORITY NAME PLANNING AUTHORITY AREA

Minute of Appointment of XXXXXXXXXXXX

In terms of the Scotland Act 1998
(Transfer of functions to the
Scottish Ministers), Schedule 8
Paragraph 2(2) of the Electricity
Act 1989

The Scottish Ministers, in exercise of the powers conferred on them by the Scotland
Act 1998 (Transfer of Functions to the Scottish Ministers etc.) and Schedule 8,
Paragraph 2 (2) of the Electricity Act 1989, hereby appoint XXXXXXXX to hold a public
inquiry and report to them the said inquiry, in connection with the application in terms
of section 36/37 [of the Electricity Act 1989 by name of Company for the |<construction
and operation of/ installation of> <project name>, within planning authority name area.
In this instance, the planning authority name as Planning Authority has lodged an
objection to the proposal and this has not been withdrawn.

Subscribed by name of Case Officer of the Energy Consents Unit, the Scottish
Government, being an officer of the Scottish Ministers on XX day of (insert month) Two
Thousand and year at Atlantic Quay, Glasgow, G2 8LU.

Case Officer name, an officer in the Energy Consents Unit, 4th Floor, 5 Atlantic Quay,
150 Broomielaw, Glasgow, G2 8LU

| Commented [MS(25]: Delete as appropriate

{Commented [MS(26]: Delete as appropriate

)

{Commented [MS(27]: For example — Benbrack Wind
Farm

|

[Commented [MS(28]: Delete as appropriate

[Commented [MS(29]: Delete as appropriate
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Appendix 3a — Framework Submission for Non-Mandatory Public Inquiry

From: CASE OFFICER name
Energy and Climate Change Directorate
Energy Consents Unit

DATE

Minister for Energy, Connectivity and the Islands OR
Cabinet Secretary for Transport, Infrastructure and Connectivity®

APPLICATION FOR SECTION 36/37 [CONSENT AND DEEMED PLANNING
PERMISSION FOR THE‘ <CONSTRUCTION AND OPERATION OF/INSTALLATION OF>
<PROJECT NAME>, LOCATED DESCRIBE LOCATION [N THE PLANNING

AUTHORITY NAME PLANNING AREA.

‘Ministerial Code’

Name of Proposed Development |is sited within the South Scotland parliamentary

region represented by the Minister for Energy, Connectivity and the Islands. Paragraph
8.3 of the Scottish Ministerial Code: 2018 edition indicates that taking a decision, or
being part of the decision-making process, in respect of an application, which falls
within the constituency, or region represented by the Minister might be viewed as
prejudicial to the planning process. On this basis, Officials recommend that the Minister
for Energy, Connectivity and the Islands does not take part in the decision- making
process.

Purpose

To seek your approval for the above application to be referred to the Scottish
Government Directorate for Planning and Environmental Appeals (DPEA) for a Public
Inquiry.

Priority

Routine.

% Consider if Paragraph 8.3 of the Scottish Ministerial Code: 2018 edition applies and reflect accordingly.

Commented [MS(30]: Delete as appropriate

(

Commented [MS(31]: Delete as appropriate

)

|

Commented [MS(32]: For example — approximately
5km west of New Cumnock

|

Commented [MS(33]: For example — Benbrack Wind
Farm




"Insert this paragraph if appropriate.
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Background

On Date, Name Of Company submitted an application under section |36/37 |of the
Electricity Act 1989 (“the Act”) for the Scottish Ministers’ consent forthe [<construction
and operation of/ installation of> <project name>  describe location in the planning
authority name planning authority area.

Describe and reference submission of Additional Information (“Al”) if appropriate.

The Environmental Impact Assessment Report (EIA Report) and Additional Information
(if appropriate) for the Name of Application was subject to wide-ranging statutory and
non-statutory consultation.

Consultation

Officials advise that Scottish Ministers may be satisfied that planning authority name
(as the “Planning Authority”), members of the public and all consultees were given
adequate opportunities to study the Application, EIA Report (also reference additional
information) and make representations to the Scottish Government.

The deadline date for consultation on the Application, EIA Report was set at date for
statutory and non-statutory consultees and date for planning authority Name , as the
relevant planning authority and a statutory consultee. Describe further agreed dates
for Al if appropriate.

Public Inquiry Regulations

Paragraph 2(2) of Schedule 8 of The Electricity Act 1989 (the Act), states that where
the relevant planning authority objects to an application and their objection is not
withdrawn, the Scottish Ministers:

(a) shall cause a public inquiry to be held: and
(b) before determining whether to grant consent, shall consider the
objection and the report of the person who held the inquiry.

Include the following paragraph if PA objected outwith time limit

Paragraph 2(3) of Schedule 8 of the Act states for the purposes of sub-paragraph (2)
above, the Scottish Ministers may make regulations limiting the time within which
notification of objections may be made to the Scottish Ministers by relevant planning
authorities, and providing that objections which are not notified within the time so
limited may be disregarded for those purposes.

Paragraph 3(2) of Schedule 8 of the Act states that where the Scottish Ministers are
not required by virtue of paragraph 2(2) to cause a public inquiry to be held but have
received objections or copies of objections, the Scottish Ministers shall consider those
objections, together with all other material considerations, with a view to determining
whether a public inquiry should be held. If the Scottish Ministers consider appropriate

| Commented [MS(34]: Delete as appropriate

| Commented [MS(35]: Delete as appropriate
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to do so, they shall cause a public inquiry to be held, either in addition to or instead of
any other hearing or opportunity of stating objections to the application.

Reason for Referral to Public Inquiry (If PA objection out of time as a
consequence of non-agreement by Applicant/Scottish Ministers)

Under Regulation 8 of the Electricity (Application for Consents) Regulations 1990, any
extension of time request made by the Planning Authority requires to be agreed with
the Scottish Ministers and the Applicant. The request(s) until DATE(S) was/were not
agreed by the Applicant/Scottish Ministers.

The Planning Authority (planning authority name) objected to the Application but did
not provide notification of their objection within the agreed time. Give some background
as to why any extension of time for the consultation response was refused (i.e. the
Applicant/Scottish Ministers did not agree to an extension request) or detail other
reasons for the response being outwith time.

Summarise the nature and reasons for the Planning Authority’s objection.

Reason for Referral to Public Inquiry (if you are referring as a consequence of
an objection from another person)

In this case the planning authority name has no objection to the application and
therefore Scottish Ministers are not required by virtue of paragraph 2(2) of Schedule 8
of the Act to cause a public inquiry to be held.

Name of Consultee(s) who objected leading to the recommendation for referral
to Public Inquiry. Reflect the status of the consultee (i.e. are they a statutory
consultee in respect of our applications) and the nature of the objection. For example
a neighbouring Planning Authority who has objected in respect of the landscape and
visual impacts of the proposed development on a particular landscape character or a
statutory consultee who has objected in respect of their remit.

List all consultees who raised similar objections or concerns.
Summary of other Consultation Responses

Name of Planning Authority — Summarise the response as required (you may have
already done this at para X above). If the PA have no objection just state simply that
they had no objection subject to conditions or alternatively detail as much as you
consider to be appropriate in the context of the specifics of the application. For example
they may have acknowledged the objection from another consultee that has led to you
recommending that the application is sent to Public Inquiry, a neighbouring Planning
Authority for example (see Benbrack).

Scottish Natural Heritage, acting under its operating name NatureScot (NatureScot),
a statutory consultee — summarise response.

Scottish Environment Protection Agency (SEPA), a statutory consultee -
summarise response.
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Historic Environment Scotland (HES), a statutory consultee — summarise response.
Public Representations

Number public representations have been received. These consist of Number
objections and Number in support of the proposal.

In summary the representations to object are noted as (include/delete/add as
appropriate):

Landscape and Visual Impact;

Cumulative Impact;

Location (Amenity and Proximity to settlements); and
Impacts on the environment (wildland, habitat, ecology and peat destruction);
Wildlife;

Tourism;

Property values;

Disruption (Transport/Tracks Aviation and Radar;

Noise;

Health and Safety; and

Designated, protected, archaeological and Heritage Sites.

In summary the representations in support are noted as (include/delete/add as
appropriate):

Good for the local economy;
Contributes to climate change targets; and
General support.

Advice to Ministers (if the Planning Authority objected outwith statutory time
limits)

The relevant Planning Authority has objected to this proposed development outwith the
agreed time period therefore there is no mandatory requirement to cause a public
inquiry to be held. Officials do not consider it is possible to accede to the issues raised
in the objection or in in the other objections from members of the public/from by way of
applying conditions to mitigate of overcome the concerns raised. To ensure
transparency and fairness, officials recommend that a Public Inquiry be held in
accordance with Schedule 8 paragraph 3(2) of the Electricity Act 1989.

OR include the following if you are recommending a referral because ofanother
objection.

In this case the Name of Planning Authority has no objection to the application and
therefore the Scottish Ministers are not required by virtue of paragraph 2(2) of
Schedule 8 of the Act to cause a public inquiry to be held. However, to ensure
transparency and fairness, officials consider that the nature of the issues raised by
Name the Consultee(s) who objected, as set out in paragraph X above, merit
consideration in a public inquiry forum
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Recommendation

Officials recommend the Minister/Cabinet Secretary gives approval for the referral of
the NAME application to the DPEA under the terms of paragraph 3(2) of Schedule 8,
for a Public Inquiry to be held.

The following annex contains a draft minute of appointment which will be updated and
signed by an official in the Energy Consents Unit once a Reporter has been formally
allocated:

Annex B — Draft Minute of Appointment

Name Case Officer
Energy Consents Unit
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Appendix 3b - Draft Minute of Appointment for Non-Mandatory Public Inquiry

APPLICATION FOR CONSENT UNDER S$36/S37 OF THE ELECTRICITY ACT 1989
AND DEEMED PLANNING PERMISSION UNDER S57(2) OF THE TOWN AND
COUNTRY PLANNING (SCOTLAND) ACT 1997 FOR/TO DESCRIBE PROJECT
THE PROJECT NAME IN PLANNING AUTHORITY NAME PLANNING AUTHORITY
AREA

Minute of Appointment of XXXXXXXXXXXX

In terms of the Scotland Act 1998
(Transfer of functions to the
Scottish Ministers), Schedule 8
Paragraph 3(2) of the Electricity
Act 1989

The Scottish Ministers, in exercise of the powers conferred on them by the Scotland
Act 1998 (Transfer of Functions to the Scottish Ministers etc.) and Schedule 8,
Paragraph 3(2) of the Electricity Act 1989, hereby appoint XXXXXXXX to hold a public
inquiry and report to them the said inquiry, in connection with the application in terms
of Section 36/37 of the Electricity Act 1989 by Company name for/to describe project,
within planning authority name area. In this instance, the planning authority name as
planning authority/name of consultee(s) has lodged an (out of time)?® objection to the
proposal and this has not been withdrawn. Taking account of the planning authority
name/name of other consultee(s) objection(s) together with all other material
considerations, in accordance with the terms of paragraph 3(2) of schedule 8 of the
Electricity Act 1989, Scottish Ministers consider it appropriate for a public inquiry to be
held

Subscribed by name Case Officer, an officer in the Energy Consents Unit, the Scottish
Government being an officer of the Scottish Ministers on XX day of (insert month) Two
Thousand and year at Atlantic Quay, Glasgow, G2 8LU.

Case Officer name, an officer in the Energy Consents Unit, 4th Floor, 5 Atlantic Quay,
150 Broomielaw, Glasgow, G2 8LU

° Appropriate only if you are referring because the PA’s response is out of time
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Appendix 4 - Inventory of Hard Copy Documentation 1°

Name of proposal
Inventory of Documentation

The following is enclosed in box 1 of 1:

1. Case summary.

2. Position statement from the Applicant (date of position letter).

3. Covering letter — application for section 36 consent. (date of letter)
4. Application documentation (date on front of documentation):

- Pre Application consultation Report;
- Planning Statement;
- Habitats Regulations Appraisal: Statement to Inform Appropriate

Assessment;
- Volume 1:  EIA Report - Non technical summary;
- Volume 2:  EIA Report - Main Text;
- Volume 3: EIA Report - Planning Statement;
- Volume 5:  EIA Report - Figures;
- Volume 6:  EIA Report - Visualisations;
- Volume 7: EIA Report - Appendices.

Notes:
- The above would be repeated if Additional Information was submitted.

- If there is more than one box then each box would tilted appropriately. That is,
for example, box 2 of 4, box 3 of 4 etc.

- An inventory of all the documents contained in each box would be listed inthis
Inventory of Documentation.

10The contents listed here may not apply in every application.
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Appendix 5: Electronic Copy Requirements for eRDM Public Inquiry File

Document

1 | Applicant’s position statement (i.e. their response to the ‘How to Proceed’
letter).

2 | Full consultee list used at Application and, if applicable, Additional
Information.

3 | All consultation responses (Application & if applicable, Additional Information)
received by ECU (un-redacted).

4 | If any, all comments/responses made by the Applicant to consultation
responses.

5 | excel spreadsheet of unredacted representations received (see note i. below)

6 | If any, correspondence relating to any request for conjoining® of Public
Inquiries.

7 | If any, correspondence confirming withdrawals of objections.

8 | For excel spreadsheets of representations See notes i & ii. below.

Notes:

i. To get excel spreadsheet of representations received in support of the proposal,
you should go to the portal and your application’s file there and:

scroll to the bottom of Case Support Representation Signatories;

scroll across to the right of the screen and select the Excel tab:

then select Open File at the bottom left of the screen;

A screen message will appear re file being ‘corrupted or unsafe’, select Yes;
save the spreadsheet to the eRDM file created for the Public Inquiry
documentation.

ii. To get excel spreadsheet of representations received objecting to the proposal,
you should go to the portal and your application’s file there and:

e scroll to the bottom of Case Objection Representation Signatories;
e scroll across to the right of the screen and select the Excel tab:

' See para 62(5) - https://www.legislation.gov.uk/ukpga/1989/29/section/62 it may be the case that two
applications are considered sufficiently associated or alike (i.e. cognate) that they should be considered together.
The Reporter may offer their view on the appropriateness of considering a conjoined inquiry but it will be officials
in ECU who will direct the DPEA (under delegated authority on behalf of Scottish Ministers) that two applications
should be considered together. You should discuss with your Team Leader before making such a direction.
Ordinarily the DPEA will have consulted the applicants in respect of their view on conjoining. Reduction of costs
is seen as the main benefit.
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then select Open File at the bottom left of the screen;

A screen message will appear re file being ‘corrupted or unsafe’, select Yes;
save the spreadsheet to the eRDM file created for the Public Inquiry
documentation.
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Appendix 6 — Template email for referral to DPEA

To XX

APPLICATION FOR CONSENT UNDER S$36/S37 OF THE ELECTRICITY ACT 1989
AND DEEMED PLANNING PERMISSION UNDER S57(2) OF THE TOWN AND
COUNTRY PLANNING (SCOTLAND) ACT 1997 FOR/TO DESCRIBE PROJECT
THE PROJECT NAME IN PLANNING AUTHORITY NAME PLANNING AUTHORITY
AREA

| can confirm that the Cabinet Secretary for Transport, Infrastructure and Connectivity/
Minister for Energy, Connectivity and the Islands has agreed/been advised of the
mandatory requirement to refer the aforementioned application to DPEA for a
mandatory/non-mandatory Public Inquiry.

| attach a link to the e-RDM file for name of proposed Development Public Inquiry and
the Public Representations folder (the representations are also summarised in the
Public Inquiry file)

X boxes have also been/will be sent to you on date as appropriate containing “list
contents of inventory of documents sent (or to be sent) to the DPEA (i.e. all the hard
copy documents, CDs etc).”

| also attach for reference;

e Confirmation that the Minister/Cabinet Secretary has been informed that a
Public Inquiry is to proceed (as required by paragraph 2(2) of Schedule 8 of the
Act) or the Minister/Cabinet Secretary has determined that a Public Inquiry is
required (in accordance with paragraph 3(2) of Schedule 8 of the Act).

¢ the “How to Proceed” response from the Developer;

e A draft minute of appointment to be populated with the name of the
Reporter/Reporter(s)

Please advise when a reporter has been allocated to the case, following which the
Minute of Appointment will be completed.

Kind regards

Case Officer name
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CHECKLIST - DETERMINATION ANNOUNCEMENTS (EIA)

Stage 1 — On receipt of the determination by Ministers;

Record Ministerial decision in ERDM (response email from PO).
Prepare and agree reactive lines (if appropriate). (MEDIA)

Once decided (with Head of Consents and Minister if there are sensitivities around
release) enter release date on decision letter and consent documents.

Read through decision letter, remove any “draft” watermarks, “OFFICIAL -
SENSITIVE” security headers, number the pages and check final format.

Arrange for Head of Consents or Team Leader to sign one printed copy of the decision
letter and site map. (no maps required for a refusal). Scan and store on ERDM.

Prepare the following documents:

a. a PDF copy of the decision letter and maps, redacting areas for signatures

b. a PDF copy of a decision notice (in accordance with regulation 23(1)(c) of the
EIA Regs)

c. a PDF copy of the PLI report (if applicable) removing any “OFFICIAL —
SENSITIVE” security marking headers and footers

DO NOT UPLOAD ANYTHING TO THE PORTAL YET as the developer would be able
to see it.

Draft emails to accompany copies of decision letter to be sent to the Developer, the
PA, SG library, and all public bodies that were consulted in accordance with regulation
16(2)(a)(ii) of the EIA Regs (plus PLI parties if applicable).

Stage 2. - On the agreed day of release — Ordinarily Friday PM;

1.

2.

Make courtesy call to developer 1 hour prior to release.
Call PA planning officer to inform them decision due to be released.

Email a copy of the decision letter and accompanying documents (e.g. maps, PLI
report) with signatures redacted to:

a. the Developer, along with a Notice of Decision advising them of the requirement
to publish this notice under regulation 23 (4)

b. the Planning Authority, advising them of requirements under regulation 23(3)
of the EIA Regs to place a copy on the planning register

c. the SG Library — sglibrary@gov.scot — e.g. “Please see the attached decision
documents regarding the above EIA application. Can you please arrange for
these documents to be printed and added to the file already created at the
library for this development.”

d. the consultation bodies (SEPA, HES, SNH) and all other public bodies that
were consulted in accordance with regulation 16(2)(a)(ii) of the EIA Regs
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e. PLI parties (if applicable) can be included in the email above. Most interested
parties will have used a private email address please ensure they are Bec'd in
order that other parties do not see their email address.

f. DPEA _), where there has been a PLI

Upload and publish PDF copy of the decision letter and accompanying documents to
the portal

Upload and publish PDF copy of the decision notice to the portal (in accordance with
regulation 23(1)(c) of the EIA Regs)

Change status on portal to reflect determination has been made

Post the signed paper copy of the decision letter and accompanying documents to the
Developer (1st class mail)

Stage 3. - Following release of the determination;

1.

2.

3.

Update the stats (Determinations of Scottish Ministers and remove/delete entry from
Electricity Act application stats)

Record a copy of the published notice (Regulation 23 (4) of determination in e-RDM
To help housekeeping of file cabinets, attach a note (e.g. a post-it note) to the EIA

report in the file cabinet to say “Review for destruction on dd/mm/yy” putting in the date
3 months from the date of consent. Also put your initials on.

06 - ECDU Branch Stats - Ministerial Determinations 2007-Present (A25085512):
https://erdm.scotland.gov.uk:8443/documents/A25085512/details

01 - ECDU Branch Stats - Main Electricity Act Application Stats (A25085496):
https://erdm.scotland.gov.uk:8443/documents/A25085496/details
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