10 DOWNING STREET
LONDON SW1A 2AA

2 May 2023
THE PRIME MINISTER

Dw Nundw,

Thank you for your letter of 22 April about the Scottish Government’s Deposit Return Scheme
(DRS). It was good to see you in the House of Commons on 24 April.

We have shared ambitions to improve the environment. Nonetheless, as we discussed, it is clear
that the design of the Scottish Government’s DRS has generated legitimate concerns from
businesses across Scotland. The consequent risk of a DRS adversely affecting consumers and
businesses across the UK is of concern to the UK Government. We therefore welcome the
Scottish Government’s decision to delay the introduction of the DRS to allow more time to
address concerns raised by businesses.

Whilst the delay and changes in the scope of the Scottish DRS scheme may mitigate some of
its potential impacts, a full assessment of the implications for consumers and businesses and
trade is still needed. This is why the Secretary of State for Scotland requested further
information at the recent Inter-Ministerial Group for Environment, Food and Rural Affairs on
17 April. This information is critical to our consideration of the appropriate way forward.

Officials from the relevant UK Government departments will continue to engage with the
Scottish Government on these issues, including the requested amendments to the Price Marking

Order 2004, to realise our shared environmental ambitions while meeting the needs of
consumers and businesses across the UK.
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Mr Humza Yousaf MSP
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Rt Hon Rishi Sunak MP
Prime Minister

10 Downing St

London

SWI1A 2AA

03 May 2023
Dear Rishi

| am writing to you following our meeting on 24 April. During the meeting you said the UK
Government’s decision on agreeing an exclusion for Scotland’s Deposit Return Scheme
(DRS) from the Internal Market Act was delayed as a result of the Scottish Government’s
lack of response to correspondence from the UK Government.

| have confirmed with my officials that no such correspondence was received by us. | would
grateful if you can confirm this is also your understanding.

At the inter-ministerial group meeting on 17 April the Secretary of State for Scotland verbally
requested further information about Scotland’s DRS that duplicates much of the detailed
work and conclusions already completed under the Resources and Waste Common
Framework.

Nonetheless, the Scottish Government continues to engage in good faithto secure an
exclusion and my officials provided this information on 28 April. | trust this will be the final
ask of the UK Government in advance of agreeing an exclusion.

For the avoidance of doubt, the details of Scotland’s scheme are now final and we will
continue to work closely with businesses and partners to ensure that arrangements are in
place for launch on 1 March 2024.

[REDACTED — s33(1)(b)
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The Rt Hon Thérése Coffey MP
Secretary of State Environment, Food & Rural Affairs
< Seacole Building

2 Marsham Street

Department Londbn

. SW1P 4DF
for Environment s
. : correspondence.section @defra.gov.uk
Food & Rural Affairs W: gov.uk/defra
Humza Yousaf MSP

First Minister of Scotland
St Andrew’s House
Regent Road

Edinburgh 15 May 2023
EH13DG '

Thank you for your letter to the Prime Minister of 3 May 2023. As the Secretary of State with
responsibility for Deposit Return Schemes, he has asked me to respond on his behalf. | share
your ambition to improve the environment, while meeting the needs of consumers and
businesses.

Thank you for sending additional information about Scotland’s DRS on 28 April, as requested
by the Secretary of State for Scotland at the Inter-Ministerial Group for Environment, Food and
Rural Affairs on 17 April. Officials are currently processing and reviewing the information sent
to Defra and will revert if any further details are required.

The information you have provided will be factored into UK Government’s careful and full
consideration of Scottish Government’s request for an exclusion from the UK Internal Market
Act. This includes ensuring we fully understand the impact of your request on intra UK trade,
businesses, and consumers.

While we are considering this information, the UK Government cannot commit to a specific
deadline, but | assure you that we are working to respond in a timely manner.

Yours sincerely,




W 4 Scottish Government
Rt Hon Humza Yousaf MSP .
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St Andrew’s House, Regent Road, Edinburgh EH1 3DG
T: 0300 244 4000

Rt Hon Rishi Sunak MP
Prime Minister

10 Downing St

London

SWI1A 2AA

16" May 2023
Dear Rishi

| want to follow up on my letter of 3 May about the timescales for an exclusion from the
Internal Market Act (IMA) for Scotland’s Deposit Return Scheme (DRS).

As you know, the Scottish Parliament approved the Deposit and Return Scheme for Scotland
Regulations in 2020. Since then, my government has consistently followed the agreed
process in relation to managing the policy difference resulting from the introduction of a DRS
in Scotland in advance of the rest of the UK, first raising the need for an exclusion from the
IMA in July 2021. There has since been years of dialogue on this matter and although the
process had been exhausted, in recent weeks we have responded in good faith to new
requests for additional information from the UK Government. We have done so because we
are committed not only to the success of our DRS scheme but to its interoperability with and
success of all forthcoming DRS schemes in the UK.

Devolved governments have a legimate expectation that the UK Government will adhere on
a reasonable timescale for the common framework process initiated by your government to
manage policy divergence. Whilst there has been positive ongoing engagement between
officials from both Governments, for which | am grateful, | am concerned that a decision from
the UK Government continues to be delayed.

[REDACTED — 533 (1)(b)]

e It will damage the good relationships between our governments and business
including some of the largest supermarkets and drinks producers in the UK.

[REDACTED — 533 (1)(b)]

Whilst committed to inter-operability of schemes across the UK, | should re-iterate that the
removal of glass from our DRS would be an unacceptable condition on an IMA exclusion
because:
¢ Inclusion of the glass is the settled will of the Scottish Parliament after very extensive
debate.

Scottish Ministers, special advisers and the Permanent Secretary are covered by the terms of the Lobbying (Scotland) Act 2016.
See www.lobbying.scot




[REDACTED - s33 (1)(b)]
e Of c.40 DRS schemes globally, all but 4 include glass as glass makes the most
important contribution to emissions reductions and is the most harmful form of litter.

My understanding is that there are key UK Government meetings on this issue taking place
this week. | trust that these will allow for a decision by the end of May which will provide
clarity to businesses in Scotland and allow for the delivery of this important and ambitious
scheme which will be of benefit to Scotland and to the rest of the UK.

| am copying this letter to the Deputy First Minister, Cabinet Secretary for Net Zero and Just
Transition, Cabinet Secretary for Constitution, External Affairs and Culture, Cabinet
Secretary for Wellbeing Economy, Fair Work and Energy, Minister for Green Skills, Circular
Economy and Biodiversity, the Deputy Prime Minister, the Secretary of State for
Environment, Food and Rural Affairs, the Secretary of State for the Department for Business
and Trade and the Cabinet Secretary and Head of the Civil Service.

I look forward to a positive response.

HUMZA YOUSAF

Scottish Ministers, special advisers and the Permanent Secretary are covered by the terms of the Lobbying (Scotland) Act 2016.
See www.lobbying.scot




Biodiversity Riaghaltas na h-Alba
Lorna Slater MSP gov.scot

Minister for Green Skills, Circular Economy and Iv' ‘ Scottish Government

T: 0300 244 4000
E: scottish.ministers@gov.scot

The Rt Hon Thérése Coffey MP

Secretary of State for Environment, Food and Rural
Affairs

Seacole Building

2 Marsham Street

London

SWI1P 4DF

United Kingdom

19 May 2023

Dear Thérese

Further to the letter the First Minister sent the Prime Minister on the 16 May, | understand the
UK Government's concerns for market alignment and interoperability across the nations of
the UK. As you will be aware Scottish Government officials continue to work very closely with
DEFRA and other UKG officials and | am confident there is a very high level of
interoperability. Furthermore, Scotland's deposit return scheme (DRS) will work with all the
major UK wide producers and suppliers and thus will also provide a real world test bed for
other UK schemes.

The main area of divergence is glass which England proposes to exclude and Wales to
include. After extensive debate the Scottish Parliament voted in 2020 to include glass as it is
the material with the strongest environment benefits (with DRS driving up glass recycling
rates from c.63% to 90%)), is the more problematic litter and avoids market distortion
between packaging types.

| understand that the UK Government is now considering an exclusion from the UK Internal
Market Act (IMA) which would mean that Scotland's DRS would be operable for metal and
PET plastic containers but not glass. You will know that UK Government officials requested
further information which | have appended at Annex A setting out the multiple disadvantages
of not including glass in Scotland's DRS at this very late stage. In summary:

[REDACTED - s33(1)(b)
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e The removal of glass further incentivises the use of the least eco-friendly material in the
scheme, glass. PET and aluminium are easily, efficiently and cheaply transported and
recycled compared with glass.

| believe this policy divergence between the nations on glass is manageable. | draw your

attention to your own government's response to its DRS consultation (20 January 2023)

which notes:

o Since waste management is a devolved policy area, it is the responsibility of each nation
of the UK to decide the scope of its own DRS in a way that fits its policy needs; and

o Welsh Government is therefore progressing with the option as set out in the consultation
to introduce an all-in DRS in Wales which includes polyethylene terephthalate plastic,
steel and aluminium cans, and glass bottles

Arrangements for this policy divergence are also discussed in that document:

e Before the DRS commences, glass bottles which will be included in the DRS in Wales
once the scheme goes live will be covered by the disposal cost obligations under
Extended Producer Responsibility, making this consistent with the requirements for glass
bottles in England and Northern Ireland. When the DRS in Wales goes live, glass drinks
bottles in Wales will be exempt from disposal cost payments

Including glass has already been tested in national and sub-national schemes across the
world. Of the 51 countries or territories operating deposit return schemes, 45 include glass.
| can commit that the officials in the Scottish Government will continue to work very closely
with the UK and devolved governments and will do an early impact assessment of the
inclusion of glass to inform the design of other UK schemes.

| would welcome an urgent, discussion with you on the above in light of the criticality of
securing an exemption for Scotland's DRS by the end of May to avert the collapse of
Circularity Scotland Limited, Scotland's DRS and the ensuing damage to further DRS
schemes across the UK.

| have copied in the First Minister of Wales given that a UK government decision to
effectively prohibit the inclusion of glass in Scotland’s scheme would have direct implications
for their plans. | have also copied in the Prime Minister, Deputy Prime Minister and relevant
Secretaries of State.

Kind regards

LORNA SLATER

Scottish Ministers, special advisers and the Permanent Secretary are
covered by the terms of the Lobbying (Scotland) Act 2016. See
www.lobbving.scot
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Copied to:

First Minister

Cabinet Secretary for Net Zero and Just Transition
Prime Minister

Deputy Prime Minister

Secretary of State for Business and Trade
Secretary of State for Scotland

Cabinet Secretary and Head of the Civil Service
First Minister of Wales

Scottish Ministers, special advisers and the Permanent Secretary are
covered by the terms of the Lobbying (Scotland) Act 2016. See
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2. REDACTED - s33(1)(b)]

3. Impact of the Removal of Glass from DRS at this stage

¢ Most producers have already built the previous value into their pricing forecasts (the majority
will pass it through to customers) and it is to be expected that this increase will also be
passed on.

e The cancellation of this investment will destroy industry’s confidence in investing in any
deposit return scheme in the UK.

e REDACTED - s33(1)(b)]
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Impact on Other Businesses

REDACTED - s33(1)(b)] More broadly, producers have already spent or committed
investment in preparing for DRS (through labels, changes to plant/process and changes to
product mix) — that investment will be wasted.

Many hospitality providers have begun preparation for the transition to DRS by giving notice
to their waste collectors and making changes to their premises to allow secure storage of
DRS materials. Much of those changes will need to be reversed, with time and cost
implications.

Note also that the benefit of free collections of scheme materials will now largely be
withdrawn, given the high volume of glass sold through the hospitality sector.

Many providers of RVMs have established offices and service centres in Scotland and are
recruiting more than a hundred staff. Some of that recruitment will be cancelled as a result of
the removal of glass and its associated volume reduction.

4. REDACTED - s33(1)(b)] Benefits of Including Glass

Emissions
The Strategic Environmental Assessment Addendum* we published in December 2021
shows that glass will account for 1.3 MtCO2e carbon savings over 25 years, this is almost
32% of the total carbon savings the scheme.?
Glass drinks bottles that are included in Scotland’s Deposit Return Scheme represent an
estimated 696 million containers that reach the Scottish market each year. This is more than
a quarter of all the containers due to be included in the scheme.

Litter

In Scotland glass accounts for 9% of litter stream by weight and is therefore DRS is an
appropriate mechanism to address littering of glass.
Glass is one of the most common items to pollute our beaches and public spaces. It’s also
one of the litter items that causes most concern - particularly among parents and pet owners
- because of its potential to cause injury.

Scottish Ministers, special advisers and the Permanent Secretary are
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Broken glass poses a real hazard to local authority, private sector and voluntary clean-up
crews and can contribute disproportionately to other litter-related damage, such as
punctures.

£46m of public money is spent every year removing litter and fly tipping from the Scottish
environment.

Recycling Rate

Capturing 90% of the glass bottles in the scope of the scheme would enable Scotland to
recycle nearly 626 million glass bottles each year.

We do not believe an enhanced kerbside scheme could deliver the level or rate of
improvement that we will see through DRS.

Packaging recycling rates have stalled, including for glass which is currently at around 63%,
and is not expected to rise above 64% recycling rate by 2043 without intervention.?
Scotland’s DRS should deliver at least an 90% collection rate for glass by the second full
year of operation at the latest.

The current Extended Producer Responsibility (EPR) system is not driving improvement and
EPR is unlikely to deliver the same increase in the quantity of material that will be realised
through DRS, and that progress would be much slower.

EPR will not involve the same consumer participation incentives as DRS and is unlikely to
fully address the challenges associated with contamination of material captured through
kerbside.

The quality of DRS glass is higher (food grade, no contamination) and wastage is lower (no
crushing), so wastage through colour sorting is much lower, reducing waste at transfer
points.

Economic Benefit

The DRS business case estimates that the inclusion of glass in the DRS increases the net
present value (NPV) of DRS by £310 million over 25 years compared to excluding glass.*
The total NPV of the scheme is estimated to be £615 million over 25 years.

[REDACTED - s33(1)(b)]

6. Consensus of Stakeholders

There is broad public support for the inclusion of glass in the DRS in Scotland. An August
2019 survey published by Zero Waste Scotland demonstrated strong public support (85%)
for the inclusion of glass.

A number of environmental groups support the inclusion of glass in DRS and have criticised
the UK Government’s decision to exclude glass from their DRS.

Kat Jones, director of the Association for the Protection of Rural Scotland, which has led the
campaign for the introduction of deposit return in Scotland, said: “It's time for Rishi Sunak to
end the uncertainty and bring glass into the English deposit system, in line with an explicit
Conservative manifesto promise. [18 May 2023]

Allison Ogden-Newton, chief executive of Keep Britain Tidy, said: “England urgently needs a
deposit return scheme that includes glass. [18 May 2023]

The Association for the Protection of Rural Scotland: “Westminster’s intention to exclude
glass from the English system is a backward step...We urge the UK Government to follow

Scottish Ministers, special advisers and the Permanent Secretary are
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Scotland’s lead and to keep up with Wales by committing to deposit return for glass as well
as cans and plastic bottles.” [20 Jan 2023]

Greenpeace: “In what kind of world is collecting glass drinks containers not an essential part
of a system designed to collect drinks containers?” [20 Jan 2023]

A poll of over 2000 adults has shown that the overwhelming majority of UK consumers want
glass to be incorporated within all UK DRSs.®

7. Impact on the Drinks Market

We would expect there to be potentially significant implications of excluding glass from our
scheme it would mean some producers will not only be attaching a 20p deposit to their
product (which may make it less desirable for a consumer when faced with a choice between
that and a similar product in glass that wouldn’t have the 20p attached) but they would also
be liable to pay for a handling fees on their products that the similar glass products would
not.

REDACTED - s33(1)(b)]

While there will be an impact on any sales of products made using materials which are
currently in scope of DRS, this impact is justified by the various environmental benefits that
DRS will achieve (as set above). These various environmental benefits outweigh any
possible impacts on the sales of these products. If glass is removed from DRS, then the
amount of environmental benefits achieved by it are reduced and this potentially affect the
justification for DRS with the materials remaining in it.

Wider Recycling Organisations

According to UK Government figures in 2019, there were 2.6m tonnes of glass packaging
waste generated across the UK.

We estimate that Scotland’s Deposit Return Scheme will collect 170,000 tonnes of glass
annually, which is only a small portion of this total figure.

8. Material Switching

Including glass within the same scheme as PET plastic and aluminium is expected to

minimise the risk of market distortion by material switching.

If glass is excluded from the DRS, we expect many producers to move their packaging from

metal or plastic to glass, to avoid the requirements of the scheme. Those decisions will

gradually reduce the effectiveness and efficiency of Scotland’s DRS.

The removal of glass further incentivises the use of the least eco-friendly material in the

scheme, glass. PET and aluminium are easily, efficiently and cheaply transported and

recycled compared with glass.

Feve (The European Container Glass Federation) commissioned a report by Oakdene

Hollins (published in October 2018). In terms of the market share of packaging it states:
“Figure [1] shows the market share of the water sales in Germany by packaging
format. This shows that the market share of one-way glass dropped significantly pre-
2003, before the one-way DRS was implemented. Originally retailers were only

Scottish Ministers, special advisers and the Permanent Secretary are
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obliged to take back their own containers and this led to the so called ‘island solution’
in which retailers, especially the discounters, were heavily selective on the containers
they would stock. This suggests that it is in the glass manufacturers’ interest to
support the development of an effective glass collection scheme, since mandatory
collection systems can affect market share.”

N.B. This is only looking at water sales and in Germany the retailer owns the material
it collects and keeps the money for selling them on. Also, as the text above states
retailers only had to take back containers they sold (not something we are
suggesting), so they had more reason not to sell glass.

Figure 1:

Germany — bottled water sales between 2000 and 2017.

Germany - Water sales
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Source: Produced by Oakdene Hollins using data from Global Data

9. Additional Information
Inclusion of glass is standard practice in DRS

The inclusion of glass in other Deposit Return Schemes is normal, of the 51 countries or
territories currently operating deposit return schemes, 45 include glass.

We are pleased that Wales will also include glass in their scheme.

Not including glass in the scheme will result in a narrower scheme in England and runs
counter to the Conservative’s own manifesto.

We will continue to work closely with the UK and devolved governments to maximise
interoperability of the schemes when they go live, and hope that the UK government will,
over time, follow the other UK nations and reconsider its decision to exclude glass.

The UK Government’s response to its consultation on deposit return scheme for England,
Wales and Northern Ireland states “it is the responsibility of each nation of the UK to decide
the scope of its own DRS in a way that fits its policy needs”.® Introducing a Deposit Return
Scheme for drinks containers in England, Wales and Northern Ireland - government
response (publishing.service.gov.uk) -

Scotland’s DRS has been designed and built to include glass

Scottish Ministers, special advisers and the Permanent Secretary are
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We recognise that the costs of operating the scheme are higher when including glass,
however the benefits of operating the scheme with glass are greater.

The Environment, Climate Change and Land Reform (ECCLR) Committee report on the draft
Deposit and Return Scheme for Scotland Regulations 2020 recognised that it would be
difficult and more expensive to phase in glass at a later point.

The ECCLR Committee report also stated that the scheme ‘should be as comprehensive as
possible’ which is advice which we have followed.

Circularity Scotland and their primary logistics partner, Biffa, have included glass in all their
planning. For example, the machinery and sites required to process glass have been
acquired, along with the personnel to operate them.

Retailers who have decided to use RVMs have also already purchased units designed to
process glass, as well as PET plastic and metal.

Delaying or removing the inclusion of glass at launch would potentially result in financial
liability on the basis of assurances that glass will be included in DRS.

Including glass brings whole sectors of industry (e.g. wine, spirits) into the scope of DRS
which makes the scheme further reaching and inclusive.

DRS will take pressure off of Local Authority Waste Services

DRS will mean that local authorities will have less waste to handle, as well as reducing litter
and associated clean-up costs, which is good for residents and council budgets.

£46m of public money is spent every year removing litter and fly tipping from the Scottish
environment.

We are supporting local authorities to prepare for the introduction of the scheme and our
£70m Recycling Improvement Fund’ is delivering one of the biggest investments in recycling
in Scotland in a generation.

Many deposit return schemes in Europe operate alongside kerbside collections including
Germany and Croatia.

Local authorities have a regulatory requirement to collect and carry dry recyclable waste,
including glass. There is a derogation from the requirement for separate collections for glass,
and co-mingling is acceptable under certain conditions.

Overall the DRS with glass included is expected to lead to a NPV benefit of £173 million for
local authorities over 25 years. While we would not necessarily expect this saving to be
passed directly onto households, we expect that councils would be able to provide additional
services (for example, new recycling collections) with no associated rise in council tax.
Plans that local authorities have for the ceasing or substantial reduction of kerbside
collection will have to be reversed. That will sustain the poor collection rate of around 63%
for glass, and do nothing to address the blight of glass litter in Scotland.

European Commission Guidance

When developing the DRS Regulation, we took into consideration the Commission guidance
on setting up deposit return schemes.®
The guidance addresses the issue of determining which types of materials to cover in a
scheme and says:
“Member States must ensure that there is no discrimination between those products
that are exempt and those that are subject to the deposit requirement and that any
differentiation is based on objective criteria. Therefore the Commission is of the
opinion that the differentiation should in principle be based on the material used for
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the containers and not on the content of the beverages, for reasons that the content in
itself is not related to the environmental performance of the packaging’.

Accordingly, decisions about the materials to be included in DRS were made taking into
account the environmental impacts and benefits.

Welsh Government Intends to Include Glass in its DRS

e In the response to the DRS consultation for England, Wales and NI it is stated®:
“Welsh Government is therefore progressing with the option as set out in the
consultation to introduce an all-in DRS in Wales which includes polyethylene
terephthalate plastic, steel and aluminium cans, and glass bottles.”

Demand for Glass

A report at the beginning of 2019 indicated that glass remains in high demand, with glass
shortages being experienced in the market due to unprecedented growth in sectors such as
gin but also notably a switch by brand owners from plastic to glass°3. This is backed up by
figures reported by FEVE (Federation of European Manufacturers of Glass) which reported a
1% increase in volume and unit number in the first half of 2018, reflecting a continued
upward trend dating back to 2012. Between 2012-2017, production increased by almost 1.7
million tonnes (8.3% increase) or 6.4 billion units (8.9% increase).

Generally, all food and beverage market segments experienced a demand growth for glass,
and the outlook is also very positive for the flaconnage sector for perfumery, cosmetics and
pharmacy.

The positive market dynamic for glass reflects an increasing consumer engagement with
environmental causes. Due to the level of media and political attention on “marine littering”,
not only plastics but all packaging materials have come under the spotlight, and consumers
are more and more attentive to the way products are packed. In fact, this can drive product
choice: Friends of Glass research revealed that 73% of Europeans rate glass as the most
ocean-friendly packaging, 78% rank it amongst top packaging choices when buying their
food and beverage products, and 1 in 2 consumers say they use more glass than three
years ago®’.

Additional Considerations

The challenge of educating consumers about the scheme and supporting their required
behaviour change is already significant with the implementation of Scotland’s DRS ahead of
any other in the UK. The removal of glass will add to that challenge and could be expected
to lead to lower overall return rates.

Hundreds of retailers and other return points have been granted exemptions on the basis of
the health and safety risks associated with handling glass. Those exemptions will have to be
reversed, adding cost to the scheme and creating a new group of stakeholders unhappy with
the scheme.

A recent report by the British Retail Consortium (BRC)*? made the statement that glass
returns at ‘corner shops’ are seen by the public as the quintessential DRS and there may be
increased confusion by consumers if glass in not included. It also suggested that including
glass offers the most potential for increasing footfall as the quintessential container return
model.
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RUnaire a’ Chaibineit airson lonmhas agus na h- Ivl ‘ Scottish Government
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E: scottish.ministers@gov.scot

Paul Scully MP

Minister for Small Business, Consumers & Labour
Markets

Minister for London

Department for Business, Energy & Industrial
Strategy

1 Victoria Street

London

SW1H OET

12 January 2022

Dear Paul,

Proposed changes to Schedule 2 of the UK Internal Market Act

Thank you for your letter of 25 November regarding proposals to alter Schedule 2 (services
exclusions) of the UK Internal Market Act 2020. | note that you are seeking views from the
Scottish Government following public consultation, and that a formal request for consent
under section 18 of the Act will follow.

The Scottish Government remains fundamentally opposed to the imposition of the UK
Internal Market Act on Scotland. The Act undermines devolution and centralises power in
Westminster, with none of the protections for devolved policy previously derived from the EU
single market’s principles of proportionality and subsidiarity. While the Scottish Government
is prepared, for as long as the Act is in force, to suggest ways in which its detrimental
impacts can be mitigated, our clear view remains that the most effective way to protect
devolution is for this legislation to be repealed.

It is without prejudice to that position that the Scottish Government requests that heat policy
should be added to the list of exclusions at Schedule 2 - specifically, heat regulation and
heat networks.

Heat regulation
The Scottish Government welcomes recent UK Government proposals for regulating the
replacement of fossil fuel heating systems in ‘off-gas grid’ homes from 2026.
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However, as set out in our Heat in Buildings Strategy, over one million homes (and 50,000
non-domestic buildings) in Scotland will have to install zero emissions heating systems by
2030 if we are to achieve our statutory climate change targets.

Scotland’s statutory Climate Change Plan signalled our willingness to introduce regulations
that would require emissions from heating to fall to zero, in line with our wider net zero legal
obligations under the Climate Change (Emissions Reductions Targets) (Scotland) Act 2019.
The Heat in Buildings Strategy, published on 7 October 2021, confirmed our intention to
introduce these regulations from 2025, across all tenures. This places Scotland in the unique
position of proposing to introduce regulations to control emissions from heating, at a time
when such proposals have not, to the Scottish Government’s knowledge, been made by the
other governments of the UK.

It is likely then, that our approach to the regulation of heating systems in Scotland will
diverge from the rest of the UK. For example, while the UK Government has proposed that
building owners in off-gas grid homes will be required to install renewable heating systems
when replacing existing fossil fuel boilers, the Scottish Government may additionally have to
consider introducing such requirements when a property changes occupancy. We have also
signalled that we would be willing to introduce regulations covering properties connected to
the gas grid, insofar as it is within our legal competence to do so.

This will clearly have impacts on conveyancers in the housing market, supply chains growing
to meet this additional demand, and on consumers who will require access to funding and
advice to undertake the works required.

We are also closely considering the most appropriate monitoring and enforcement regime for
these regulations, including whether additional obligations should be placed on those
installing heating systems in Scotland in future.

It is important to have this flexibility in Scotland so that our regulation can be implemented
practically and effectively.

In turn, as the Committee on Climate Change (CCC) has recognised, our early progress will
have a direct impact on the achievement of the UK’s own statutory climate change targets —
in particular the need for the 1 million homes to be decarbonised before 2030 to meet this
pathway.

Given the scale of the net zero challenge and the overriding public interest to protect the
environment, it is vital that the regulation of heat is excluded from the non-discrimination
provisions of the Act so that action to control and reduce emissions from heating can be
implemented effectively and at the pace needed to meet statutory Scottish and UK targets.

Heat networks

The Scottish Government is now implementing the Heat Networks (Scotland) Act 2021,
which will create a bespoke licensing and wider regulatory system for heat networks in
Scotland. The UK Government has indicated that it will bring forward legislation for heat
networks for England and Wales, however it is expected the approach will deviate from that
proposed for Scotland. For example, the Scottish Government is exploring whether heat
networks licenses in Scotland could contain a condition requiring networks to decarbonise
over a specified time period, with newly installed heat networks required to be decarbonised
from the outset. Current indications are that England and Wales may not adopt the same
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policy, with a low carbon requirement likely to be introduced sometime in the 2030s onward.
The UK Internal Market Act means that a company with an authorisation from other parts of
GB granted under the proposed UK legislation could operate in Scotland without complying
with the regulatory conditions in place in Scotland - for example, without meeting the licence
conditions relating to decarbonisation. This both risks and undermines devolved policy as
well as creating a confusing and cluttered regulatory landscape for operators and investors.

A failure to exclude heat networks from the mutual recognition would have implications not
just for Scottish regulation, but for regulation across GB nations. For example, licenses
granted under a Scottish regulatory system would have to be accepted within the rest of GB
even though regulatory checks and the accompanying powers would not be applicable in
other GB nations.

Heat policy is a clear example where devolution enables and allows individual UK nations to
innovate, taking action that best suits our specific circumstances and, in the case of
Scotland, meets Scottish statutory targets as we all work to tackle the urgent challenges of
climate change. It is therefore important that this area of policy is added to the list of
exclusions in Schedule 2.

While | have focused here on immediate policy concerns related to adding areas to
exclusions at Schedule 2, | want to make clear that the Scottish Government would be
extremely concerned and would oppose any move to reduce the list of exclusions in the
future. Such a move would compound the damage already being done by the Act.

| note that you will formally seek consent from the Scottish Government required by section
18 of the Internal Market Act. It is important to be realistic about the limits of that provision
given that it is simply a mechanism where the UK Government can, after a period of one
month, proceed as it wishes irrespective of the views of devolved governments. | would
therefore be grateful for your confirmation that the important matters relating to heat policy
will be added to the list of exclusions set out in section 2 of the Act.

| am copying this correspondence to the Cabinet Secretary for the Constitution, External
Affairs and Culture.

Yours sincerely,

KATE FORBES
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Dear Kate,

Changes to Schedule 2 of the UK Internal Market Act

Thank you for your letter of 12 January setting out your views on our proposed changes to
the UK Internal Market Act (UKIMA) services exclusions.

| appreciated the detailed information you provided on heat regulation, and more specifically
how the UKIMA mutual recognition principle could have implications for the regulation and
provision of heat networks across the UK. Having considered this information, and following
discussion between our officials, | am writing to let you know that | intend to add a new
exclusion for heat network services from the UKIMA mutual recognition principle.

Next Steps

Once my officials have finalised the drafting of the required statutory instrument (SI), we will
provide final confirmation of this exclusion and formally seek the consent of your
administration to the exclusion changes as set out in section 18 of UKIMA, in a further letter
accompanied by the draft SI.

| would like to thank you and your officials again for your engagement on this matter and look
forward to continuing to work with you.

| am copying this letter to the Office of the First Minister and the Cabinet Secretary for the
Constitution, External Affairs and Culture in the Scottish Government. | am also copying to
the Secretary of State for Scotland, the Secretary of State for Levelling Up, Housing and
Communities, the Secretary of State for Business, Energy and Industrial Strategy, and the
Minister for Business and Industry.



PAUL SCULLY MP
Minister for Small Business, Consumers & Labour Markets
Minister for London
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Dear Paul,

Changes to Schedule 2 of the UK Internal Market Act (2020)

Thank you for your letter of 25 April in response to my correspondence of 12 January in
which | set out exclusions required at Schedule 2 of the UK Internal Market Act for devolved
policy development in the areas of heat networks and heat regulation.

| acknowledge the addition of heat networks to the list of exclusions at Schedule 2 of the Act
which is important for exercising devolved powers in this area in pursuit of shared objectives
to tackle the climate emergency.

| also note that heat regulation has not been included in the updated list at Schedule 2 at this
stage. | am concerned that the Act has the potential to create unnecessary uncertainty and
risk delay to policy development in this critical area where our governments have shared
ambitions - in particular, it has the potential to undermine the policy effect of devolved
legislation.

| am aware that our officials continue to discuss these issues. It is essential that our shared
net zero ambitions are not constrained or undermined in any way by the UK Internal Market
Act.

| am copying this letter to the Cabinet Secretary for the Constitution, External Affairs and
Culture, the Minister for Zero Carbon Buildings, Active Travel and Tenant’s Rights, the
Secretary of State for Scotland, the Secretary of State for Levelling Up, Housing and
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Communities, the Secretary of State for Business Energy and Industrial Strategy, and the
Minister for Business and Industry.

Yours sincerely,

KATE FORBES
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UNITED KINGDOM INTERNAL MARKET ACT 2020 (SERVICES EXCLUSIONS)
REGULATIONS 2022 (“the SI”)

| am responding to the letter of 29 June from your predecessor, Paul Scully, to Kate Forbes
seeking formal consent to the above-named regulations in accordance with section 18(8) of
the UK Internal Market Act 2020 (“the UKIM Act”).

The Scottish Government remains fundamentally opposed to the imposition of the UKIM Act,
which is undermining and damaging devolution. While we are prepared, for as long as the Act
is in force, to suggest ways in which its many detrimental impacts can be mitigated, our clear
-view remains that the most effective way to protect devolution is for this ill-advised !egrslation
to be repealed ) I .

REDACTED - s.28 (1) ands. 30 (c)



-

However, | am disappointed that our request — that wider regulation of heat should also be
added to the list of exclusions — has not been accepted. Given that the UK Government
consultation response recognises the merits of different regulatory approaches in relation to
heat, it is not clear why regulation relating to heat more widely is not being treated in a similar
way that is ‘consistent with the approach adopted to other energy and utility sectors’, and
excluded. The failure to exclude wider heat regulation from the scope of the Act could limit
the effectiveness of commitments in the Scottish Government's Heat in Buildings Strategy to
introduce new primary legislation to create a regulatory framework requiring all buildings to
reduce emissions from heating to zero.

REDACTED - 5.28 (1) and's. 30 (c)

It is important to be realistic about what is an entirely meaningless consent provision given
that the UK Government can, after a period of one month, proceed as it wishes irrespective of
the views of the devolved governments and legislatures. | am also concerned that this stage
of the process was instigated just two days before the start of the Scottish Parliament recess
making it impossible for the Parliament to fulfil its scrutiny function within the statutory
deadlines.

A,

MA—

JOHN SWINNEY

Scottish Ministers, special advisers and the Permanent Secretary are
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