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1. Briefing relating to Transgender Prisoner dated 25 Jan 2023
BACKGROUND NOTE AND LINES TO TAKE- Transgender Prisoner [redacted]

Please note that this briefing includes personal information that should not be
publicly disclosed or circulated further.

Background

1. Multiple media reports about[redacted], a transgender woman convicted of
two counts of rape, who has been remanded at Women’s Prison (HMP & YOI
Cornton Vale) prior to sentencing. As the case is still before the court, any public
comment has to be limited. The Cabinet Secretary for Justice was interviewed by the
BBC this morning this morning. The readout of this is provided below.

2. Her placement is in keeping with administrative arrangements SPS has with
the courts and with SPS’s established policy on the management of transgender
prisoners.

3. BBC has reported that [redacted]is initially being sent to the women’s prison
at HMP Cornton Vale, and it is likely she will be segregated from other prisoners.
[redacted]in order to protect private information of those in custody we do not to
comment on individual cases and therefore cannot confirm this.

4. Decisions about the placement of prisoners is an operational matter for SPS.
They have confirmed that an initial risk assessment has been carried out, but there
will be a further assessment when further information is available and a case
conference held. This will include consideration of [redacted] trans-gender status.

5. [redacted under sec 30(b)(ii) Free and frank exchange of opinion]

Transgender Prisoner Management

6. Decisions by the SPS as to the most appropriate location to accommodate
transgender people are made on an individualised basis, informed by a multi-
disciplinary assessment of both risk and need.

7. SPS conducts a risk assessment in respect of every individual admitted into
custody and considers all relevant factors before arriving at a view on the most
appropriate location for their accommodation within the prison estate.

8. Such decisions seek to protect both the wellbeing and rights of the individual
as well as the welfare and rights of others around them, including staff, in order to
achieve an outcome that balances risks and promotes the safety of all.



9. Where there are any concerns about any risks posed by an individual, either
to themselves or others, the SPS retain the ability to keep them separate from the
mainstream population until an agreed management plan is in place

10. To inform decisions, a multi-disciplinary case conferencing approach is
adopted, to which a range of case specific partner agencies can be invited based on
the specific circumstances of the individual being discussed.

11. The case conference should review the individual circumstances of the
person in custody to determine the suitability of the person in custody’s
accommodation across the three aspects of establishment placement, unit
placement and cell-sharing suitability.

The gender reassignment case conferences should examine all the
circumstances of the particular case, including the person in custody’s
viewpoint and wishes, take into account the expert opinion of any NHS Gender
Identity Clinic medical specialist treating the person in custody, and conduct full
risk assessments in order to make decisions about how to ensure the safety,
dignity and privacy of the person in custody (and others where relevant), in
terms of accommodation and searching, and especially as the person in
custody progresses through changing the social gender in which they live.
Lines to Take

e We do not comment on individual cases, that this is an operational matter for
SPS who have a clear track record in deploying robust risk assessment for
those in our care.

e Decisions by the SPS as to the most appropriate location to accommodate
transgender people are made on an individualised basis, informed by a multi-
disciplinary assessment of both risk and need which brings together expertise
and evidence to support decision making

e Before a decision is reached as to whether a transgender person should be
allocated or transferred to part of the estate which aligns with their social gender
(including those cases where a person has gained legal recognition of the
gender with which they identify), an additional structured case management
process (Gender Identity and Gender Reassignment Case Conference) is
carried out. This is in addition to the standard assessments of risk and need
SPS carry out for all individuals in custody

e The case conference process puts defensible and evidence based decision
making at its centre, with decisions based on the individual circumstances of
the person in custody to determine the suitability of their accommodation
including: most suitable prison, most suitable area within that prison and
suitability or otherwise for cell-sharing. Such decisions seek to protect both the
wellbeing and rights of the individual as well as the welfare and rights of others
around them, including staff, in order to achieve an outcome that balances risks
and promotes the safety of all



e If there is clear evidence that an individual poses a sexual offence risk or there
is a high level of concern about sexual assault, then the individual will be kept
out of association until the concerns have been appropriately managed. These
circumstances will be dealt with in the same way as for any other person in
custody posing such a risk or who is in fear of harm

Readout Cabinet Secretary for Justice and Veterans BBC interview 25 January

Readout of KB interview on trans prisoner Isla Bryson

‘I am very confident that the Scottish Prison Service is managing the risks, sometimes
extreme risks, posed by those in custody - both to themselves and others around them.
Risk assessments are done over a period of time, and decisions are made from this

Decisions on where to place prisoners have nothing to do with the GRR Bill that went
through Parliament. The Prison service takes the facts as they see them, take the risks
that are presented and mitigate against them.

As things currently stand SPS don’t know if people have a gender recognition
certificate or not. There are medical assessments done, health assessments,
phycological assessments - these are what are taken into account. Gender recognition
certificates are not a cornerstone of the assessments carried out by SPS.

SPS knows better than anyone else, the background of prisoners, the trauma they
have suffered and the possibilities of exacerbating this. They take these issues into
account when deciding where to allocate prisoners.

Part of the justice system across the board is managing risks and | am confident that
we do the proper risks assessments to minimise risks for everyone

Have to understand the general public concern about this, not least the ways facts are
presented by the media, and that SG have a duty to respond to this. Hope they will
accept that we do take these things very seriously and have a strong- track record of
keeping people safe.”

Contact Name: [redacted]

Community Justice



2. Briefing for First Ministers Questions dated 26 Jan 2023

[REDACTED]

Information already publicly available at Official Report - Parliamentary Business : Scottish
Parliament

As of 31 December 2022, SPS had 15 trans people in its custody, including 12 trans
women and 3 trans men.

That means that trans men accounted for 0.04% of the total prison population, and trans
women accounted for 0.16%.

Of the 12 trans women, six are in male, six in female estate. Of the three trans men, one
is in the women’s estate, and two in the male.

They were all living in single cells at that point.

[REDACTED AS OUT OF SCOPE]


https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=14115&i=127855
https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=14115&i=127855

3. Briefing for Urgent Question relating to Transgender Prisoners dated 25
Jan 2023

BACKGROUND

Transgender people in Scotland’s prisons

It is important that the information on offending histories of transgender prisoners are
considered against the offending histories of the wider prison population. Most people in
Scotland’s prison system have a history of violent or sexual offending, albeit the number
of women with a history of sexual offending is very low compared to men.

When considering transgender data, the FDJ, R. V Secretary of State for Justice, heard in
The High Court of Justice, before Lord Justice Holroyde and Mr Justice Swift on the 2" July
2021, is instructive.

The Ministry of Justice policy which allows prisoners in England and Wales to be housed
according to their gender identity, ‘irrespective of whether they have taken any legal or
medical steps to acquire that gender’ was ruled to be lawful. The claimant in this case
specifically challenged the policy in relation to the allocation to a women’s prison of
transgender women who have been convicted of a sexual or violent offence against
women. In the judgement, Lord Holroyde:

e accepted that statistical evidence showed the proportion of trans prisoners
convicted of sexual offences was "substantially higher" than for non-transgender
men and women prisoners

e stated that claims about the risk of sexual assault were a "misuse of the statistics,
which... are so low in number, and so lacking in detail, that they are an unsafe basis
for general conclusions" This ‘unsafe basis’ should be considered when analysing
the data gathered for the transgender population in Scottish Prisons (which is
much smaller than England and Wales)

e confirmed he "fully understood" the concerns of the claimant that women prisoners
"may suffer fear and acute anxiety" if housed with a transgender woman who has
male genitalia, he also noted that the rights of transgender women prisoners must
also be considered

e concluded that upon proper application of the MOJ policy, whereby a careful case by
case assessment is carried out, considering the risks and how best to manage those
risks, the result will be that ‘non transgender prisoners only have contact with
transgender prisoners when it is safe for them to do so.’

This case acknowledges the margin of discretion in balancing the competing rights and
managing the risks. The policy itself is ruled to be lawful however the judgement does
make it clear that individual decisions still open to challenge.

SPS Gender Identity and Gender Reassignment Policy (2014)



Under the current SPS Gender Identity and Gender Reassignment Policy, the SPS is very
clear that the health and wellbeing of those who live in Scottish prisons is SPS’ priority.
For all individuals received into the custody of SPS, there is a reception system which
assesses each person’s immediate social, mental and physical health needs, including
identification of those whose gender identity differs from their gender at birth. Standard
risk assessments and management procedures are carried out for all people in custody and
a prisoner's allocation within each establishment takes cognisance of the needs and risks
of both the individual and others in SPS care.

The SPS introduced its Gender Identity and Gender Reassignment Policy in 2014. The
current policy makes clear that the social gender in which the person in custody is living
should be fully respected regardless of whether or not the person in custody provides any
evidence of having a Gender Recognition Certificate (GRC). The policy states:

“A female-to-male person in custody living permanently as a man without genital surgery
should be allocated to a male establishment. However, if he requests to be allocated to a
female establishment due to high level of concern about sexual assault risk in a male
establishment, then he should be kept out of association until an urgent case conference
responds in detail to his request.

A male-to-female person in custody living permanently as a woman without genital surgery
should be allocated to a female establishment. She should not be automatically regarded as
posing a high sexual offence risk to other people in custody and should not be subject to any
automatic restrictions of her association with other people in custody. However, if there is
clear evidence that she, as an individual, may pose a sexual offence risk, then this should be
dealt with as for any other person in custody posing a risk. Only where a risk assessment
determines it is justified, should she be subject to increased staff supervision or restrictions
of her association with other people in custody.”

The current policy sets out a clear set of procedures by which the safety and security of
transgender prisoners should be managed. It states that upon taking over responsibility
for a person in custody’s safety and welfare, a review of all information available relating
to a person’s gender reassignment must be conducted in addition to a risk assessment,
paying particular attention to appropriate accommodation. The Unit Manager must
continue to make interim decisions about the management of accommodation and
searching for up to seven days until the initial gender reassignment case conference takes
place.

The gender reassignment case conference examines all the circumstances of the particular
case, including the person in custody’s viewpoint and wishes, takes into account the
expert opinion of any NHS Gender Identity Clinic medical specialist treating the person in
custody, and a full risk assessment is conducted in order to make decisions about how to
ensure the safety, dignity and privacy of the transgender person in custody and others, in
terms of accommodation and searching.

To summarise, under the current Gender Identity and Gender Reassignment (2014) policy,
each decision takenin relation to the appropriate accommodation of a transgender person
in custody is made on an individual basis informed by a multidisciplinary assessment of



both risk and needs. If there is clear evidence that an individual poses a sexual offence risk
or there is a high level of concern about sexual assault, then the individual should be kept
out of association until the concerns have been appropriately managed.

It should be noted that the current policy emphasises, should an individual have a GRC:

“it is a criminal offence to share information about their gender history without their
permission. However, there is an exception which allows information to be shared without
permission where necessary to aid the prevention or investigation of crime. Where the
purpose of the information sharing is for risk assessment then the sharing of anonymised
information can be carried out to enable risk assessment in situations where there is no
prevention of crime rationale.”

These circumstances will be dealt with in the same way as for any other person in custody
posing a risk or ‘in fear of harm.

SPSGenderldentityandGenderReassignmentPolicy20142562 1392 (2).pdf

Transgender Prison Population in Scotland at Publications (sps.gov.uk)

As of 30/11/21 there are 15 transgender people in SPS Custody. They are accommodated
across the Scottish prison estate.

e Eleven transgender women
e Four transgender men.

[redacted] Section 38(1)(b) — Personal information]

Impact of the development of the new women’s custodial estate on management of
trans prisoners

The new Strategy for Women in Custody which will underpin the operational management
of the new women’s estate will comply fully with the refreshed SPS policy position for the
placement and management of transgender prisoners, due for publication in Summer
2022

‘SPS will then keep the refreshed policy under review, taking account of any wider
legislative or regulatory changes that may impact on the placement and management of
transgender people in Scotland’s prisons.


file:///C:/Users/u449083/Downloads/SPSGenderIdentityandGenderReassignmentPolicy20142562_1392%20(2).pdf
https://www.sps.gov.uk/Corporate/Publications/Publications.aspx

4. Question and Answer for Urgent Question relating to Transgender
Prisoners dated 25 Jan 2023

URGENT QUESTION —-Q&A

[redacted] section 30(b)(i) free and frank advice.

The Gender Recognition Reform (Scotland) Bill does not change the SPS
approach to trans prisoners, which is not dependent on possession of a GRC.

Possession of a Gender Recognition Certificate will continue to have minimal
Impact on how SPS manage transgender people in their care. Decisions on
placement and management are not based solely on a Gender Recognition
Certificate but on multiple factors and through individualised assessment.

SPS will retain the ability to place an individual in an estate which does not
necessarily correspond to the gender on their Gender Recognition Certificate
where they determine that to do so could put the individual or others at risk.

The GRR Bill is of course not currently in force, so not relevant to any current
case.

The current GRC process does not prevent applications from offenders or have
any scope to refuse applications on the basis of risk. The Scottish Parliament
agreed changes to the Bill that introduced new safeguards around offenders,
which go further than what is currently in place. That has been blocked by the
UK Government’s Section 35 intervention.

[redacted] section 30(b)(i) free and frank advice.

Decisions on the placement of prisoners are taken by the SPS based on
protecting both the wellbeing and rights of the individual and those around
them, including staff, using comprehensive individualised risk
assessments. As set out, SPS are progressing the review of their Gender
Identity and Gender Reassignment Policy and are due to finalise the
outcomes in the coming months. We will consider carefully the outcome
of that review.

[redacted] section 30(b)(i) free and frank advice.
[redacted] section 30(b)(i) free and frank advice.



A: We do not comment on individual cases, that this is an operational
matter for SPS who have a clear track record in deploying robust risk
assessment for those in our care.

Decisions by the SPS as to the most appropriate location to accommodate
transgender people are made on an individualised basis, informed by a
multi-disciplinary assessment of both risk and need which brings together
expertise and evidence to support decision making

Before a decision is reached as to whether a transgender person should
be allocated or transferred to part of the estate which aligns with their
social gender (including those cases where a person has gained legal
recognition of the gender with which they identify), an additional structured
case management process (Gender Identity and Gender Reassignment
Case Conference) is carried out. This is in addition to the standard
assessments of risk and need SPS carry out for all individuals in custody

The case conference process puts defensible and evidence based
decision making at its centre, with decisions based on the individual
circumstances of the person in custody to determine the suitability of their
accommodation including: most suitable prison, most suitable area within
that prison and suitability or otherwise for cell-sharing. Such decisions
seek to protect both the wellbeing and rights of the individual as well as
the welfare and rights of others around them, including staff, in order to
achieve an outcome that balances risks and promotes the safety of all

If there is clear evidence that an individual poses a sexual offence risk or
there is a high level of concern about sexual assault, then the individual
will be kept out of association until the concerns have been appropriately
managed. These circumstances will be dealt with in the same way as for
any other person in custody posing such a risk or who is in fear of harm

[redacted] section 30(b)(i) free and frank advice.

Decisions by the SPS as to the most appropriate location to accommodate
transgender people are made on an individualised basis, informed by a
multi-disciplinary assessment of both risk and need which brings together
expertise and evidence to support decision making.

If there is clear evidence that an individual poses a sexual offence risk or
there is a high level of concern about sexual assault, then the individual
will be kept out of association until the concerns have been appropriately



managed. These circumstances will be dealt with in the same way as for
any other person in custody posing such a risk or who is in fear of harm.

[redacted] section 30(b)(i) free and frank advice.

Individuals must be permitted to present and express themselves in the
gender with which they identify. However, respecting an individual's
gender identity and expression, does not mean that SPS is compelled to
place them in any particular location.

SPS conducts a risk assessment in respect of every individual admitted
into custody and considers all relevant factors before arriving at a view on
the most appropriate location for their accommodation within the prison
estate.

[redacted] section 30(b)(i) free and frank advice.
The Gender Recognition Reform (Scotland) Bill does not change the SPS
approach to trans prisoners, which is not dependent on possession of a GRC.

Possession of a Gender Recognition Certificate will continue to have minimal
Impact on how SPS manage transgender people in their care. Decisions on
placement and management are not based solely on a Gender Recognition
Certificate but on multiple factors and through individualised assessment.

SPS will retain the ability to place an individual in an estate which does not
necessarily correspond to the gender on their Gender Recognition Certificate
where they determine that to do so could put the individual or others at risk.

The GRR Bill is of course not currently in force, so not relevant to any current
case.

The current GRC process does not prevent applications from offenders or have
any scope to refuse applications on the basis of risk. The Scottish Parliament
agreed changes to the Bill that introduced new safeguards around offenders,
which go further than what is currently in place. That has been blocked by the
UK Government’s Section 35 intervention.

[redacted] section 30(b)(i) free and frank advice.

As was explained very clearly in correspondence to Mr Findlay, that would have
been at high risk of breaching ECHR and therefore outwith the competence of
this Parliament.



Readout Cabinet Secretary for Justice and Veterans BBC interview
25 January

Readout of KB interview on trans prisoner

‘I am very confident that the Scottish Prison Service is managing the risks,
sometimes extreme risks, posed by those in custody - both to themselves
and others around them.

Risk assessments are done over a period of time, and decisions are made
from this

Decisions on where to place prisoners have nothing to do with the GRR
Bill that went through Parliament. The Prison service takes the facts as
they see them, take the risks that are presented and mitigate against
them.

As things currently stand SPS don’t know if people have a gender
recognition certificate or not. There are medical assessments done, health
assessments, phycological assessments - these are what are taken into
account. Gender recognition certificates are not a cornerstone of the
assessments carried out by SPS.

SPS knows better than anyone else, the background of prisoners, the
trauma they have suffered and the possibilities of exacerbating this. They
take these issues into account when deciding where to allocate prisoners.
Part of the justice system across the board is managing risks and | am
confident that we do the proper risks assessments to minimise risks for
everyone

Have to understand the general public concern about this, not least the
ways facts are presented by the media, and that SG have a duty to
respond to this. Hope they will accept that we do take these things very
seriously and have a strong- track record of keeping people safe.”

Readout Joanna Cherry’s interview 25 January

Presenter

Just while we have you with us, Joanna Cherry, we know that the SNP is planning to
use a special procedure today to try and reverse the UK Government's position on
Scotland's gender recognition legislation. | know you have issues with that legislation.
Does the move in Parliament today have your support?

Joanna Cherry



Well, | mean, everyone knows about my issues with the legislation and they're very
much based on my concern for universal human rights. I’'m completely in favour of
trans rights but | think the bill which allows self-identification will have unintended, |
hope unintended, consequences for the rights of women and girls and for LGB rights.
| frankly don't think that when the bill went through Scottish Parliament, it had as
thorough an analysis from a human rights perspective as it should have done. And
indeed, | don't think there was proper scrutiny of the concerns of the Equality and
Human Rights Commission, and others, that the bill might impact on the Equality Act.
But I'm a supporter of Scottish self-determination and | believe that problems made in
Scotland should be sorted out in Scotland and I'd like to see the United Kingdom
Government stop meddling with the Scottish Parliament and get on with running the
UK effectively, which let's face it, it isn't doing at the moment.

Presenter
The First Minister has accused the Conservatives of starting a culture war over this.
Would you agree?

Joanna Cherry

I’'m not sure that | would use the language of cultural war. | think that language is
sometimes used to silence the legitimate concerns of feminists like myself and
lesbians like myself about the unintended consequences of self-identification. I'm
completely in favour of equal rights for trans people but the First Minister herself has
said that this bill creates no new rights for trans people and it doesn't. What it does is
it creates a right for anyone, any man to self-identify as a woman with minimal
safeguards and it doesn't really take very much imagination, you can just open this
morning's newspapers and get a pretty good idea of what the unintended
consequences of that might be and they're not good for women and girls.

Additional background- Care and management of transgender
prisoners in England and Wales

Extract from Ministry of Justice/ HMPPS (Eland and Wales) policy on Care
and Management of Individuals who are Transgender:

« All individuals in our care must be supported to express the gender with
which they identify.

» Their preference does not oblige us to allocate them to a men’s or
women’s prison or approved premises accordingly; it is one of many
factors that may influence such decisions.

» However, all individuals who are transgender must be initially allocated
to part of the estate which matches their legally recognised gender (or
best-known evidence where legal gender is not known).

» The only exceptions are when allocation decisions are approved by a
Prison Group Director or the Community Interventions Deputy Director 10
via a Complex Case Board, or YCS Head of Casework or Band 8 Senior
Case Manager.

» A balanced approach must be adopted when making allocation, care
and management decisions relating to transgender individuals, balancing
the risks and well-being of the individual with the risks or impact on well-



being that the person may present to others, particularly in custodial and
residential settings.

« Additional structured risk assessments and resources are required
before a person is allocated or transferred to part of the estate which does
not match their sex assigned at birth, including where a person has gained
legal recognition of the gender with which they identify.



5. Briefing for First Ministers Questions dated 26 Jan 2023

[REDACTED under Section 30(b)(i) — Free and frank provision of advice]

Information published at Official Report - Parliamentary Business :

Scottish

Parliament

[REDACTED under Section 30(b)(i) — Free and frank provision of advice]
[REDACTED under Section 30(b)(i) — Free and frank provision of advice]
[REDACTED under Section 30(b)(i) — Free and frank provision of advice]
[REDACTED under Section 30(b)(i) — Free and frank provision of advice]


https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=14115&i=127855
https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=14115&i=127855

6. Meeting Note dated 30 Jan 2023

MINISTER FOR HIGHER EDUCATION AND FURTHER EDUCATION, YOUTH
EMPLOYMENT AND TRAINING

NOTE OF MEETING WITH [redacted], ON 30 JANUARY 2023, 11.30 — 11.50
Attendees

e Jamie Hepburn MSP, Minister for Higher Education and Further Education, Youth
Employment and Training

e [redacted]

e [redacted]

e [redacted]

Summary of discussion

Mr Hepburn acknowledged that [redacted] had recently met with [redacted]
to discuss the circumstances around [redacted under sec 38(b)(1)]

[redacted under sec 38(b)(1)]

[redacted under sec 38(b)(1)] . [redacted] , referencing SFC guidance published in
2017, explained that [redacted] did not ask for information regarding outstanding
convictions at the point of application or enrolment. This would only have been done
if the course was deemed ‘high risk’, [redacted under sec 38(b)(1)] [redacted under
sec 38(b)(1)]

[redacted] advised that there had been no complaints from students at the time about
[redacted]. With regards recent media reports about practical aspects of the course
involving spray-tanning sessions, [redacted] explained that this was done
professionally and with teacher supervision at all times. If there had been any concerns
raised these would have been dealt with as part of the College’s behavioural
misconduct policy.

[redacted under sec 38(b)(1)]. [redacted] intends to discuss it with staff and to support
any students who have been affected.

[redacted] also advised that [redacted] would hold further discussion with Colleges
Scotland (CS) regarding CS statement that colleges can ask for information regarding
criminal charges. [redacted under sec 30(b)(ii)]

Mr Hepburn thanked [redacted] for [redacted] update and advised that the Scottish
Government have already had dialogue with stakeholders on university admission
processes, in light of the [redacted]. [redacted] Work would be taken forward on
admissions processes as part of a Working Group established by the Equally Safe in
Colleges and Universities Core Leadership Group. The Group’s remit will include
consideration of current guidance on when details of criminal charges/convictions can



be asked for at application/enrolment, acknowledging that there is a concern around
GDPR, and additional complexities when the individual in question has not yet been
to court.

[redacted under sec 30(b)(ii)]

Mr Hepburn suggested that it may be helpful to consider whether the current coverage
of courses regarding PVG is sufficient.

[redacted] responded that a beauty therapy course is not considered a vulnerable
setting and, at present, the PVG scheme would cover courses where students may be
working with children and vulnerable adults, e.g. childcare, health and social care,
nursing, teaching, and some sports courses which may have a practical teaching
element.

Mr Hepburn asked if there are any subjects where [redacted] are relying on self-
declaration.

[redacted] advised that they wouldn't routinely ask a student to self-declare at
enrolment, however, if it was felt that a student was behaving inappropriately or new
information came to light, then they would be entitled to ask for this information.

[redacted] agreed to keep in touch with SG officials to keep them apprised of the
situation and AC's approach, noting that [redacted] was also happy to have further
discussions with the Minister.



7. Note to First Minister dated 30 Jan 2023
UPDATE FOR THE FIRST MINISTER RE [REDACTED]AT [REDACTED]

| write to update you on the engagement we have had with the [REDACTED] in relation
to [REDACTED]enrolment and period of study [REDACTED]whilst [REDACTED]

On Friday 27 January, my officials met with [REDACTED]to discuss safeguarding
concerns, and with [REDACTED] to discuss the circumstances surrounding this
particular case. On Monday 30 January, | held a follow up meeting with [REDACTED],
to understand the situation from [REDACTED] perspective.

Below is a short summary of these discussions and the actions we are taking:

e -[REDACTED UNDER SEC 38(1)(b) personal information of third party]

e [REDACTED]have confirmed that they were unaware of the charges when she
enrolled, nor would they have been required to ask for this information at that time.

e Colleges have behavioural misconduct and safeguarding policies, the content of
which is set at an institutional level. However, [REDACTED]confirmed that no
concerns were raised by students or staff regarding [REDACTED]behaviour
whilst she was on the course.

e Regarding the spray-tanning sessions undertaken as part of the course, the
College advised that this was done with teacher supervision at all times.

e The College stated they will support any students who have been affected by this
case.

e The College have chosen to not make any further comment on the situation
publicly, however, they have agreed to keep us apprised should any new
information arise.

Next steps

As part of a wider review of application processes and student safety, we will work
with partners including Colleges Scotland, Universities Scotland and the Scottish
Funding Council, as well as internally with SGLD, Data Protection, and Justice
colleagues, on the legal and policy implications of data collection (including use at the
point of admission), paying due regard to GDPR requirements, and thereafter
exploring possible data sharing opportunities (e.g. utilising existing routes with
Disclosure Scotland).

| have made you aware that a Short Life Working Group is being established by
Scottish Government, within the remit of the Equally Safe in Colleges and Universities
(ESCU) Core Leadership Group. The Group’s remit will include a review of the GBV
data that is currently collected and analysed by institutions and how it is used in
relation to reports of GBV, with the first meeting scheduled to take place on 10
February.

| would of course be happy to provide you with any further detail you may require.



8. Question and Answer for Parliamentary Statement by Cabinet Secretary
for Justice and Veterans on 31 Jan 2023

[redacted] section 30(b)(i) free and frank advice.
As of yesterday there were 7366 people in prison custody . We are

talking about a very small number of people. Transgender people in
the prison estate account for roughly 0.27% of the entire population
which equates to 20 out of 7366

Rigorous risk assessment is in place for all prisoners proportionate to
their offending history and the risk they pose to staff, other prisoners
and themselves. SPS has a strong track record in managing risk
within prisons.

It is right that these procedures are kept under constant review —in
dialogue with relevant experts - and that this takes account of the
issues raised about individual cases.

[redacted] section 30(b)(i) free and frank advice.
A decision on [redacted] was taken within less than two days of her

entering custody, whilst the review process was on-going An
immediate block was put on the transfer of all trans prisoners on
Friday pending a review of any lessons learned.

[redacted] section 30(b)(i) free and frank advice.
Decisions have been taken by SPS in line with existing risk

assessment procedures.

It is right that we and the SPS respond to any public concern and that
is reflected in the current pause on the transfer of any trans
prisoners.

[redacted] section 30(b)(i) free and frank advice.
[redacted] section 30(b)(i) free and frank advice.
[redacted] section 30(b)(i) free and frank advice.

[redacted] section 30(b)(i) free and frank advice.



The Scottish Government’s definition of violence against women in
our Equally Safe Strategy is wide and includes sexual offences,
physical and psychological violence, for example domestic abuse;
harassment; stalking and more.

The SPS will consider the circumstances of each individual case.

[redacted] section 30(b)(i) free and frank advice.

Recognise that individuals have identified as women. That is
commonly accepted. What that does NOT mean is that there is an
automatic right to serve their sentence in the women’s estate. As |
have outlined, any decisions around where to house an individual is
taken after detailed and individualised risk assessments.

[redacted] section 30(b)(i) free and frank advice.
| have complete confidence in SPS ability to deal with these matters.

Given the public concern over these recent cases, it is right to bring
absolute clarity to the position and therefore the position that has
been set out should achieve that.

[redacted] section 30(b)(i) free and frank advice.
This review will report to the SPS Chief Executive at the end of this

week. | have committed to writing to the Justice Committee next
week. It is important however that we respect the laws around
personal data so it is unlikely that this report will be published in full.

[redacted] section 30(b)(i) free and frank advice.



[redacted] section 30(b)(i) free and frank advice.

[redacted] section 30(b)(i) free and frank advice.
No, decisions about the placement for prisoners for initial

assessment are operational matters for the SPS, in which Scottish
Ministers have no role.

[redacted] section 30(b)(i) free and frank advice.
The circumstances of Isla Bryson’s initial placement in segregation

will be the subject of the immediate lessons learned review which
will report to the SPS CEO.

[redacted] section 30(b)(i) free and frank advice.
Isla Bryson was not in the general population at HMP Cornton Vale.

The decision to transfer her to a male prison to complete the risk
assessment was taken by the SPS.

[redacted] section 30(b)(i) free and frank advice.
These cases did not arise from any Ministerial intervention or change

of policy. They arose under the existing SPS policy that has operated
for a number of years.

We have acknowledged the concerns that have been raised and have
acted swiftly in response.

[redacted] section 30(b)(i) free and frank advice.
Current UK legislation does not restrict people from deciding when

they consider and declare themselves to be transsexual.

However, even when someone legally changes their gender with a
GRC that does not give them the automatic right to be placed in the
general female population in prison. Under the Equality Act 2010,
the protected characteristic of gender reassignment is broad and
includes anyone proposing or undergoing gender reassignment.



[redacted] section 30(b)(i) free and frank advice.
As has been stated repeatedly, having a GRC has minimal impact on

decisions about the placement of trans prisoners.

There is absolutely no automatic right for a transwoman convicted of
a crime to serve their sentence in a female prison — even if they have
a GRC.

[redacted] section 30(b)(i) free and frank advice.
Current UK legislation does not restrict people from deciding when

they consider and declare themselves to be transsexual. Under the
Equality Act 2010, the protected characteristic of gender
reassignment is broad and includes anyone proposing or undergoing
gender reassignment.

However, even when someone legally changes their gender with a
GRC that does not give them the automatic right to be placed in the
general female population in prison.

The Equalities Act allows for the differential treatment of trans
women in specific circumstances, for example in sport and single sex
spaces — that includes in prisons.

As has been made clear repeatedly, the Gender Recognition Reform
Bill will not change that.

[redacted] section 30(b)(i) free and frank advice.

[redacted] section 30(b)(i) free and frank advice.

The policy review will be concluded as soon as practicable, and is
expected to be completed in the coming months. While it is important
this is concluded soon, it is vital to ensure the policy is legally sound
and there will be confidence in the approach taken for people in the
care of SPS, the SPS workforce and more widely. | have asked Teresa



Medhurst, the SPS Chief Executive to write to the Committee at the
time of publication.
[redacted] section 30(b)(i) free and frank advice.

Members will appreciate that these numbers can and will fluctuate,
but the Prison Service’s latest operational available data | have
shows that [redacted]

[redacted] section 30(b)(i) free and frank advice.

[redacted] section 30(b)(i) free and frank advice.



9. Briefing relating to First Ministers Questions dated 02 Feb 2023

[redacted]
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