
ANNEX  
 

REASONS FOR NOT PROVIDING INFORMATION 
 
An exemption applies 
 
 
An exemption under section 36(1) of FOISA (confidential) applies it is information in 
respect of which a claim to confidentiality of communications could be maintained in 
legal proceedings (the information is "legal privileged"). This exemption is subject to 
the public interest test. Taking account of all the circumstances of this case, we have 
considered if the public interest in disclosing the information outweighs the public 
interest in applying the exemption. We have found that, on balance, the public 
interest lies in favour of upholding the exemption. 
 
 
 
 
An exemption under section 38(1)(b) of FOISA (personal information) applies to 
some of the information requested because it is personal data of a third party, ie  
details pertaining to individuals, and disclosing it would contravene the data 
protection principles in Schedule 1 to the Data Protection Act 1998.  This exemption 
is not subject to the ‘public interest test’, so we are not required to consider if the 
public interest in disclosing the information outweighs the public interest in applying 
the exemption. 
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     From: NAME OF SG OFFICIAL  
      Access to Justice Unit 
      DATE 
Minister for Community Safety  
 
REQUEST FOR A DETERMINATION OF LEGAL AID UNDER SECTION 4(2)(C) OF THE 
LEGAL AID (SCOTLAND) ACT 1986  
  
 
Purpose  
 
1. To advise the Minister and seek views on an application to make a determination 
for legal aid. The request seeks legal aid funding for [redacted]. 
 
Priority  
 
2. Immediate. 
 
Background  
 
3. Section 4(2)(c) of the Legal Aid (Scotland) Act 1986 (the 1986 Act) provides that 
Scottish Ministers may make such “other payments” as they determine from the Scottish 
Legal Aid Fund (the Fund).  Applicants write directly to Scottish Ministers setting out the 
circumstances of the case and the details of the payments sought.  
 
4. [redacted]  
 
Circumstances of this case 
 
5. [redacted]  
 
6. [redacted] 
 
7. [redacted]  
 
8. [redacted]  
 
The Applicant’s role [redacted] 
 
9. [redacted]  
 
10. [redacted]  
 
11. [redacted]  
 
12. [redacted]  
 
13. [redacted] .  
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Advice on the application  
 
13.  that this application should be denied/approved.  The approach taken by the 
Scottish Ministers in considering whether to grant legal aid generally involves 
consideration of whether – 
 

(a) it is necessary to avoid procedural unfairness generally, 
(b) it is necessary to protect ECHR rights, 
(c) the creation of new proceedings in legislation has created a temporary gap which 
needs to be filled pending amendment of existing regulations. 

 
This application [redacted]. In assessing whether there is an entitlement to PFLA for 
representation to protect ECHR rights, Scottish Ministers are required to consider all of the 
facts and circumstances including (a) the importance of the issues at stake, (b) the 
complexity of the procedural, legal and evidential issues and (c) the ability of the individual 
to represent themselves without legal assistance having regard to their age and mental 
capacity (as set out in paragraph 51 of Lord Glennie’s decision in WF, 9th February 2016). 
 
14. [redacted]  
 
15. [redacted]  
[  
16. [redacted]  
 
17. [redacted]  
 
 
Recommendation 
 
18. That the application for a determination for a payment from the Fund would be 
refused/accepted.   
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https://www.scotcourts.gov.uk/search-judgments/judgment?id=2af906a7-8980-69d2-b500-ff0000d74aa7
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     From:  [Name of official] 
      Access to Justice Unit 
      [Date] 
Minister for Community Safety  
 
REQUEST FOR A DETERMINATION OF LEGAL AID UNDER SECTION 4(2)(C) OF THE 
LEGAL AID (SCOTLAND) ACT 1986  
  
 
Purpose  
 
1. To advise the Minister on an application to make a determination for legal aid. The 
request seeks legal aid funding for a sibling to have legal representation at a children’s 
hearing. 
 
Priority  
 
2. Urgent. 
 
Background  
 
3. Section 4(2)(c) of the Legal Aid (Scotland) Act 1986 (“the 1986 Act”) provides that 
Scottish Ministers may make such “other payments” as they determine from the Scottish 
Legal Aid Fund (“the Fund”).  Applicants write directly to Scottish Ministers setting out the 
circumstances of the case and the details of the payments sought.  
 
Such an application was received from solicitors acting for a client (“the applicant”) who is 
the sibling of a child in respect of whom a children’s hearing is to be held on or around 
[date], and at which we are advised the applicant has been invited to express their views.  
 
Circumstances of this case 
 
4. [Redacted] 
 
 
Availability of children’s legal aid 
  
5. Publicly funded legal assistance (PFLA) for representation at a children’s hearing is 
available to relevant persons, and to a person seeking relevant person status (provided 
that both the means and merits test for legal aid are met)1. Children’s legal aid is available 
to such a person to appeal the hearing’s decision to refuse relevant person status (in terms 
of section 28F of the 1986 Act). 
 
 
 
 

                                            
1 under regulation 3A of the Advice and Assistance (Assistance by Way of Representation) (Scotland) 

Regulations 2003  
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The Applicant’s role at the hearing 
 
6.   The Minister will be aware that the Scottish Government introduced the Children’s 
Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Amendment 
Rules 2021 which amended the rules of procedure2 applicable to children’s hearings (“the 
2013 Rules”). The purpose of this instrument was to amend the 2013 Rules to provide for 
appropriate rights of involvement for siblings whilst protecting the focus of proceedings on 
the child at the centre of the hearing, whose own best interests remain the paramount 
consideration. 
 
The 2013 Rules provide that a sibling to the child/children subject to proceedings, where 
they meet the criteria to be afforded an opportunity to participate, has the rights mentioned 
in section 79(5ZA) of the 2011 Act, which include the rights to provide a report to the 
hearing, to attend the hearing in person, and to be supported to give their views where a 
decision is likely to affect their contact with their brother or sister. That support can be 
provided by someone they appoint as their representative.  The 2013 Rules do not 
expressly state that such representation necessarily extends to legal representation, nor 
do they make provision for parties who are participants under the 2013 Rules to have the 
same entitlement to PFLA as those who are deemed relevant persons.  
 
7. The rights of persons who do not meet the criteria for relevant person status, but 
whose Article 8 rights may be engaged in respect of children’s hearings decisions was 
recently considered in the Supreme Court cases of ABC and XY3.  The Supreme Court 
decided that there had been no breach of the Article 8 rights of the siblings involved in that 
case, provided the children’s hearing system was operated sensibly to adequately protect 
wider family relationships. Wider family relationships would extend to siblings, as is now 
explicitly recognised in the 2013 Rules. 
 
 
Advice on the application  
 
8.  that this application should be [accepted/refused]. The approach taken by the 
Scottish Ministers in considering whether to grant legal aid generally involves 
consideration of whether – 

(a) it is necessary to avoid procedural unfairness generally, 
(b) it is necessary to protect ECHR rights, 
(c) the creation of new proceedings in legislation has created a temporary gap which 

needs to be filled pending amendment of existing regulations. 
 
This application engages [redacted] 
 
Procedural fairness 
 
9. With regard to procedural fairness [redacted] 
 
 
 

                                            
2 The Children's Hearings (Scotland) Act 2011 (Rules of Procedure in Children's Hearings) Rules 2013 
3 [2020] UKSC 26 
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ECHR Rights 
 
10. As noted above, the rights of siblings in the children’s hearings system were 
considered by the Supreme Court in ABC and XY. The Court held in that case that the 
Article 8 rights of persons whose siblings are subject to proceedings under the children’s 
hearing system can be protected if hearings are conducted in a practical and sensible 
manner and in compliance with the guidance given by the Principal Reporter and 
Children’s Hearings Scotland. 
 
11. Taking into account the decision and the reasoning in ABC and XY, [redacted] 
  
12. Having regard to the current circumstances of the applicant and the matters likely 
to be at issue in this case, as set out in the application and further correspondence from 
the applicant, we [do/do not] consider that in this case legal representation is necessary to 
ensure that the applicant’s Article 8 rights are protected.     
 
Recommendation 
 
 
13. That the application for a determination for a payment from the Fund would be 
refused/accepted.   
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