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Dear Ken

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL

1. | enclose a copy of the draft Wildlife and Natural Environment (Scotland) Bill,
together with draft Explanatory Notes, Financial Memorandum and Policy
Memorandum.

2. The proposed introduction date, subject to clearance of the various matters on
which we need to reach agreement and the availability of the Presiding Officer’s
certificate, is 26 May 2010.

General outline

3. The Bill comprises 6 Parts. Parts 1 to 5 are the substantive provisions. The
Bill contains no stand-alone provisions other than the general provisions in Part 6. It
textually amends various pieces of legislation.

Part 1

4. Part 1 of the Bill comprises a single section. That section defines references
to the legislation which the Bill amends.

Part 2
5. Part 2 amends the Wildlife and Countryside Act 1981 (the “1981 Act”).

Game birds and animals etc.



6. Sections 2 to 12 make a number of amendments to the 1981 Act regime for
the protection of wild birds and other wild animals. The changes break down as
follows.

7. Wild game birds and ground game (hares and rabbits) are brought within the
protection provided by Part | of the 1981 Act for other wild birds and animals. (Game
birds are currently excluded from that protection by the definition of “wild bird” in
section 27(1) of that Act; and hares and rabbits are not listed in Schedule 5 so are
not protected by section 9. All of these creatures are instead covered by very old
game legislation.) Section 21 and the schedule repeal the relevant old game
legislation. The repeals also sweep away the old licensing regime for game — the
relevant creatures being covered instead by the 1981 Act licensing regime. Another
change to the protection regime is the introduction of a new period to permit lawful
taking of certain birds or their eggs at the beginning of their close season for the
purposes of breeding.

8. The law on the prevention of poaching of game birds and ground game (at
present in the old game legislation) is also being modernised and brought within the
1981 Act. Itis being extended to other wild birds protected by that Act.

9. Section 4 deals with the abolition of areas of special protection (created under
section 3 of the 1981 Act). The protection provided by such areas is covered by
amendments of the 1981 Act made in 2004 (by the Nature Conservation (Scotland)
Act 2004). Appropriate rights of access to enforce the protection are available to
local authorities under section 11 of the Land Reform (Scotland) Act 2003 and bye-
laws.

Snaring

10.  Section 13 relates to snaring. It makes a number of changes to the restrictions
and requirements applying to setting and use of snares. Some of the changes will
replace changes to the snaring regime made in the Snares (Scotland) Order 2010
(SS12010/8), so bringing all relevant changes to the regime within the 1981 Act.

Non-native and invasive species

11.  Sections 14 to 17 relate to non-native species. Sections 14 and 15 replace the
regime in sections 14 to 14B of the 1981 Act. They amend the provisions on release
and sale of non-native species, provide new sections on keeping invasive non-native
species and notifying of certain species, recast the section on the code of practice
for non-native species and insert sections providing a regime for controlling or
eradicating non-native species.

12. A non-native species is a type of animal or plant which is physically outwith its
indigenous area. An invasive species is a type of animal or plant which, if it were in
the wild, would be likely to cause harm to biodiversity, other environment interests or
social or economic interests.

Species licensing



13.  Sections 18 and 19 relate to licensing. Section 18 provides for the power to
grant licences under that section to be capable of being delegated to Scottish
Natural Heritage or local authorities. Section 19 modifies the list of animals which
can only be killed or taken by certain methods under licence.

Enforcement

14.  Section 20 extends the powers of wildlife inspectors to the enforcement of
new provisions on hares and rabbits and non-native species. It also repeals the
remaining stand alone powers of entry in sections 6 and 7 of the 1981 Act.

Part 3

15.  Part 3 relates to deer. Section 22 adjusts SNH’s functions in relation to deer.
Section 23 requires SNH to draw up a code of practice on deer management.
Section 24 adjusts the regime in sections 7 and 8 of the Deer (Scotland) Act 1996 so
that (under section 8(A1) as inserted), after 6 months of negotiation on a control
agreement, SNH can move to apply for a control scheme. Section 25 adjusts the
provisions on close seasons for taking or killing deer. Section 26 makes provision in
relation to a new register of persons competent to shoot deer.

Part 4
16.  Part 4 relates to badgers and muirburn.

17.  Section 27 relates to badgers. It introduces a new offence of knowingly
causing someone else to commit various offences contained in sections 1 to 5 of the
Protection of Badgers Act 1992. It also makes some adjustments to that Act so that
licences granted under the Act are always granted by Scottish Ministers (although
that power can be delegated to SNH or a local authority).

18.  Section 28 relates to muirburn (the burning of grass and heather). Muirburn is
made for two purposes: (1) to encourage the re-growth of heather which grouse feed
on and (2) for the general improvement of land. The provisions simplify the muirburn
seasons, provide for a power to change those seasons, set out new provisions on
licences for burning out of season and provide for the giving of notice when muirburn
is made.

Part 5

19.  Part 5 relates to sites of special scientific interest. It consists of miscellaneous
amendments to the legislative regime which protects places which are of special
interest by reason of their flora or fauna or geological or geomorphological features
(“sites of special scientific interest” or “SSSIs”). Sections 29 to 31 adjust procedural
requirements imposed by the regime. Section 32 gives SNH civil enforcement
powers in relation to SSSI offences.

Part 6

20. Part 6 contains the general provisions.



[redacted — out of scope]

21. [redacted — out of scope]

[redacted — out of scope]

22. [redacted — out of scope]

[redacted — out of scope]

23. [redacted — out of scope]

24. [redacted — out of scope]

25. [redacted — out of scope]

26. [redacted — out of scope]

27. [redacted — out of scope]

28. [redacted — out of scope]

29. [redacted — out of scope]

30. [redacted — out of scope]

[redacted — out of scope]

31.  [redacted — out of scope]

Crown consent

32. Parts 1 to 4 bind the Crown to the extent the enactments they amend bind the
Crown, but we think none of these affect Her Majesty in her private capacity (unless
it could be said, for example, that any additional restrictions on the shooting of game,
would affect the value of her private land). In any event, Part 5 affects Crown land,
including the Crown Estate and therefore we think that Queen’s Consent is required,
but for signification at Stage 3.

[redacted — out of scope]

33. [redacted — out of scope]

[redacted — out of scope]

34. [redacted — out of scope]

[redacted — out of scope]



35. [redacted — out of scope]
[redacted — out of scope]
36. [redacted — out of scope]
[redacted — out of scope]

37. The instructing solicitors in the Scottish Government Legal Directorate are
[redacted — regulation 11(2)] and [redacted — regulation 11(2)]. The head of their
division is [redacted — regulation 11(2)].

38. [redacted — regulation 11(2)] is in charge of the Bill form the OSPC side. |
have worked with her on the Bill.

Copy recipients

39. | am copying this letter and its enclosures to [redacted — regulation 11(2)] and
[redacted — regulation 11(2)] of the Parliament’s Legal Directorate, [redacted —
regulation 11(2)], Head of Committee Office, [redacted — regulation 11(2)], [redacted
— regulation 11(2)], [redacted — regulation 11(2)] and [redacted — regulation 11(2)] in
the Legislation Team, [redacted — regulation 11(2)], Clerk to the Rural Affairs and
Environment Committee, [redacted — regulation 11(2)], Clerk to the Subordinate
Legislation Committee and [redacted — regulation 11(2)], Clerk to the Finance
Committee.

Yours sincerely

Gavin Henderson



Annex: [redacted — out of scope]

[redacted — out of scope]



RESTRICTED - LEGISLATION

From: [redacted — regulation 11(2)]
Rural and Environment Directorate
Natural Resources Division
9 February 2011
First Minister

WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL - CROWN CONSENT
Purpose

1. To ask your Private Office to issue the attached letter to the Private Secretary to
Her Majesty the Queen seeking Her Majesty’s consent to the provisions of the Wildlife
and Natural Environment (Scotland) Bill insofar as they affect the Crown in Scotland.
This is a routine action, and we would consider it does not require Ministerial approval.

Priority

2. Urgent. Crown consent should be obtained by 2 March 2011 (proposed date for
Stage 3 debate).

Background

3. There are ongoing exchanges between SGLD and Morton Fraser (Her Majesty’s
solicitors in Scotland) relating to the Bill with a view to obtaining Crown consent. Given
the high land management standards on Royal estates, it is not envisaged that the Bill
should pose any practical difficulties on these estates.

4. Crown consent is required as the Bill affects the interests of the Crown (including
personal property). Crown consent should be signified at Stage 3. Stage 3 is currently
proposed for 2 March 2011.

5. Potentially controversial measures, such as criminal vicarious liability for
persecution of birds of prey, do not apply to Her Majesty. The Crown will not be found
criminally liable for any offences contained in the Bill.

«Recommendation or Conclusion»

6. Your Private Office is invited to send the attached letter enclosing 3 copies of the
Bill and one set of accompanying documents (Explanatory Notes, Policy Memorandum
and Delegated Powers Memorandum) to the Private Secretary to Her Majesty the
Queen. Copies of the letter, enclosing one copy of the Bill in each case, should also be
sent to the Queen’s solicitors in Scotland and the Secretary to the Crown Estate
Commissioners. Relevant addresses are at Annex A.

[redacted — regulation 11(2)]
Rural and Environment, Natural Resources Division
Ext. 45450 9 February 2011



RESTRICTED - LEGISLATION

For

For

For Information

Copy List: ) Portfolio | Constit General
Action Comments
Interest Interest Awareness
Cabinet Secretary for Rural Affairs and X
Environment X
Minister for Environment
Minister for Parliamentary Business X

DG Enterprise and Environment
Jonathan Pryce, Rural and Environment
[redacted — regulation 11(2)]

[redacted — regulation 11(2)]

[redacted — regulation 11(2)]

[redacted — regulation 11(2)]

[redacted — regulation 11(2)]

Andy Beattie, OSPC

[redacted — regulation 11(2)]

Max McGill, OSPC

Stephen Gethins, Special Adviser
Karen Mackinnon, Communications Greener
[redacted — regulation 11(2)]

[redacted — regulation 11(2)]




ANNEX A
WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL - CROWN
CONSENT

Arrangements for issuing letter

1. 3 copies of the Bill, a copy of Explanatory Notes, Policy Memorandum and
Delegated Powers Memorandum to:

Rt. Hon. Christopher Geidt CVO OBE
Buckingham Palace

LONDON

SW1 1AA

2. Copies of the letter each with a copy of the Bill to:

R Bruce Wood

Solicitor to the Queen in Scotland
Morton Fraser

30-31 Queen Street

Edinburgh EH2 1JX
Bruce.Wood@morton-fraser.com

Secretary to the Crown Estate Commissioners
The Great Park

WINDSOR

Berkshire

SL4 2HT



Rt Hon Alex Salmond MSP }. 1

First Minister of Scotland
A‘

St Andrew’s House, Regent Road, Edinburgh EH1 3DG :
T: 0845 774 1741 Egsest%%tém

Rt. Hon. Christopher Geidt CVO OBE
Buckingham Palace

LONDON

SW1A 1AA

February 2011

Dear Sir
Wildlife and Natural Environment (Scotland) Bill

| have been asked by the First Minister to write to you seeking Her Majesty’s consent to the
application of the Wildlife and Natural and Environment (Scotland) Bill to the Crown in
Scotland.

As you will be aware, the consent of Her Majesty must be obtained where a Bill affects,
directly, indirectly or by implication, the prerogative, hereditary revenues or the personal
property or interests of the Crown.

The Wildlife and Natural Environment (Scotland) Bill is likely to affect the personal property
or interests of the Crown. We are conscious that Royal estates are managed to high
environmental standards and therefore do not anticipate that the Bill will result in any
practical difficulties.

| enclose 3 copies of the Bill, as amended at Stage 2, together with a copy of the Policy
Memorandum, Explanatory Notes and Delegated Powers Memorandum which accompanied
the Bill at introduction.

There is ongoing correspondence between the Scottish Government and Her Majesty’s
solicitor in Scotland regarding the Bill.

Background

The overarching purpose of the Bill is to deliver a package of measures intended to ensure
that legislation which protects wildlife and regulates management of the natural environment
and natural resources is fit for purpose. The Bill modernises outdated statutes and
addresses weaknesses in the current legal framework.



The Bill amends the Wildlife and Countryside Act 1981, Deer (Scotland) Act 1996, Protection
of Badgers Act 1992, Hill Farming Act 1946 and Nature Conservation (Scotland) Act 2004.

Crown consent

The main provisions that may affect the Crown are noted below. In all cases, the Bill is clear
that the Crown cannot be found criminally liable for any offences within the relevant parts of
the amended legislation.

Wildlife
Sections 2 to 21 and 33(3) of the Bill amend the Wildlife and Countryside Act 1981.

Section 33(3) in particular extends Part 1 of that Act to the Crown, and provides for
application to Crown land with the consent of the appropriate authority. In the case of land
held personally by Her Majesty that means a person appointed by Her, or, if there is no such
appointment, the Scottish Ministers. The Bill does not make Her Majesty criminally liable.

The Bill modernises and consolidates the regulation of close seasons for game birds and
hares, and repeals old game legislation. It further reforms the law on snaring, and provides
for a training and tagging scheme for snare operators. It improves the regulation of invasive
and non-native species, and in particular enables the making of species control orders in
respect of premises where Ministers are satisfied of the presence of an invasive non-native
animal or plant. It extends the scope of the existing licensing powers in section 16 of the
1981 Act, so that Ministers may for the first time licence the killing or disturbance of
protected species for compelling social, environmental | or economic reasons. It also
enables the delegation of species licensing functions to Scottish Natural Heritage and local
authorities.

The Bill was amended at Stage 2 to insert new sections 18A and 18B of the 1981 Act.
Those sections provide for the criminal liability of persons with a legal right to kill or take a
wild bird, and of persons who manage or control the exercise of such a right, for bird
offences committed by their employees, agents and service providers. However as the Bill
does not seek to make the Crown criminally liable for any offences, this provision would not
affect Her Majesty.

Badgers
Sections 27 and 33(4) of the Bill amend the Protection of Badgers Act 1992, and make clear

that the provisions in that Act bind the Crown. The Bill provides for new offences of
knowingly causing and permitting unlawful acts to be carried out, modifies the licensing
provisions in that Act, and provides for delegation of licensing functions. The Bill does not
make the Crown criminally liable.

Muirburn
Muirburn is regulated by sections 23 to 27 of the Hill Farming Act 1946.

Sections 28 and 33(2) of the Bill amend the 1946 Act, and make clear that the muirburn
provision in that Act binds the Crown.

The Bill enables land owners to make muirburn in an extended season of 16 April to 30 April
in any year, extends the power of Ministers to vary a muirburn season, enables further
regulation in any extended season, and modifies the licence and notice provisions in the



1946 Act. The regulation of muirburn under the 1946 Act as amended by the Bill is capable
of affecting land held by Her Majesty personally. The Bill does not make Her Majesty
criminally liable.

Deer
Sections 22 to 26B and 33(5) of the Bill amend the Deer (Scotland) Act 1996.

The 1996 Act currently applies to the Crown, and the Bill amends that Act to provide for
application to Crown land in the same manner as for the 1981 Act.

The Bill modernises the powers of Scottish Natural Heritage to intervene where deer are
causing damage, injury or are a threat to public safety, including the power of SNH to make
(and Ministers to confirm) deer control schemes. The Bill also provides for a system of
competence for those who stalk deer unsupervised, should the voluntary uptake of industry
led courses and qualifications be unsuccessful. The Bill does not make Her Majesty
criminally liable.

Sites of Special Scientific Interest (SSSls)

The Nature Conservation (Scotland) Act 2004 provides for Ministers to be able to notify sites
of special scientific interest, for the making of nature conservation orders banning certain
operations on any land, and for the making of land management orders regulating operations
on land connected with a SSSI.

The 2004 Act currently applies to the Crown and measures under that Act can affect Crown
land, including, it is thought, land held personally by Her Majesty.

Sections 29 to 32 of the Bill amend the 2004 Act, and provide for combining sites of special
scientific interest, denotification of a damaged SSSI, regulation of operations on a SSSI
requiring consent, and for restoration of damage to a SSSI as an alternative to prosecution
for a relevant offence. The Bill does not make Her Majesty criminally liable.

Timing

Crown consent has to be signified during the Stage 3 debate, before Parliament decides
whether or not to pass the Bill. The Stage 3 debate is scheduled for 2 March 2011.

We should be most grateful if you could confirm whether the Wildlife and Natural
Environment (Scotland) Bill is acceptable to Her Majesty. It would be appreciated if you were
able to reply by Friday 25 February 2011.

[redacted — regulation 11(2)]
Principal Private Secretary



From: Richard Lochhead
Cabinet Secretary for Rural Affairs and the Environment
2 June 2010
Minister for Parliamentary Business
INTRODUCTION OF WILDLIFE AND NATURAL ENVIRONMENT (SCOTLAND) BILL
[Redacted — out of scope]
1. [Redacted — out of scope]
[Redacted — out of scope]
2. [Redacted — out of scope]
[Redacted — out of scope]
3. [Redacted — out of scope]
4. [Redacted — out of scope]
Crown Consent
5. Crown consent will be required and this will be obtained and signified prior to Stage 3.
[Redacted — out of scope]
6. [Redacted — out of scope]
7. [Redacted — out of scope]

8. [Redacted — out of scope]



[Redacted — out of scope]
9. [Redacted — out of scope]
10.[Redacted — out of scope]
[Redacted — out of scope]
11.[Redacted — out of scope]
[Redacted — out of scope]
12.[Redacted — out of scope]
13.[Redacted — out of scope]
[Redacted — out of scope]
14.[Redacted — out of scope]
[Redacted — out of scope]

15.[Redacted — out of scope]

[Redacted — out of scope]

16.[Redacted — out of scope]

[redacted — regulation 11(2)]
2 June 2010



For Information

Copy List: AZtci)c';n Cor:r:ents Portfolio | Constit General
Interest | Interest | Awareness

First Minister X
Deputy First Minister X
Cabinet Secretary for Finance and Sustainable X
Growth
Minister for Environment X
Lord Advocate X
DG Rural Affairs, Environment and Services X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
[redacted — regulation 11(2)] X
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