
 
From: John Edward <john.edward@scis.org.uk>  
Sent: 18 March 2020 16:54 
To: Deputy First Minister and Cabinet Secretary for Education and Skills <DFMCSE@gov.scot>; 
csf@gov.scot; Scottish Ministers <Scottish_Ministers@gov.scot>; fm@gov.scot 
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Subject: Letter to Ministers - SCIS, 18 March 2020 
 
Please find attached a copy of a letter posted to the First Minister today, cc’d to the Deputy First 
Minister, Cabinet Secretary for Finance and the Registrar of Independent Schools. 
 
It has been signed by those Heads available today, on behalf of the mainstream independent school 
sector. 
 
Kind regards 
 
John Edward 

 

 

John Edward 
Director 
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Deputy First Minister and Cabinet Secretary for 

Education and Skills 
John Swinney MSP 

 

 

F/T: 0300 244 4000 
E: dfmcse@gov.scot 

 

 

 
John Edward 
john.edward@scis.org.uk  

 

___ 
Our Reference: 202000021917 
Your Reference: Financial Support 
 
  16 April 2020 
 
Dear John, 
 
Thank you for your letter to the Minister of Public Finance and Migration dated 9 March, 
email to myself dated 12 March, and letter to the First Minister dated 18 March, raising 
concerns about the financial situation of independent schools in light of the Covid-19 
outbreak. The Scottish Government recognises that the Covid-19 pandemic has caused 
significant challenges for the independent schools sector. 
  
Section 17 of The Non-Domestic Rates (Scotland) Act 2020, which removes charitable rates 
relief from mainstream independent schools, was due to commence on 1 September 2020. 
However, taking into account the current situation, the Scottish Government has taken the 
decision to delay this reform until the next financial year and will commence section 17 on 1 
April 2021 instead. 
  
I sincerely hope that by that date schools will be running as normal and any temporary 
negative impact on school fee payments and pupil numbers will have improved. 
  
We are grateful for your commitment and dedication during these unprecedented times. 
Please do not hesitate to contact me or the Scottish Government Coronavirus Education 
team at SGCoronavirusEducation@gov.scot, if you have any further questions or concerns. 
 
 
 
 
 
 
 

JOHN SWINNEY 
 

http://www.lobbying.scot/
mailto:john.edward@scis.org.uk
mailto:SGCoronavirusEducation@gov.scot
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12 November 2020 
 
 Our Reference:  DMK/AR/ONE011-0001 
 
 
BY RECORDED DELIVERY AND EMAIL 
FAO: Kate Forbes MSP 
Cabinet Secretary for Finance 
The Scottish Government  
St Andrew's House  
Regent Road  
Edinburgh EH1 3DG 
 
Also by email to: Kate.Forbes.msp@parliament.scot 
   solicitor@gov.scot     
 
 
Dear Cabinet Secretary, 
 
Our clients: OneSchool Global UK Limited  
The Non-Domestic Rates (Scotland) Act 2020 - Convention Incompatibility 
 
I act for OneSchool Global UK Limited.   

 

My clients operate two independent fee-paying educational establishments in Scotland in order to educate 

members of the Plymouth Brethren Christian Church.  These establishments presently enjoy rates relief.  That is 

now threatened by s17 of the Non-Domestic Rates (Scotland) Act 2020. 

 

Should s17 come into effect as planned on 1 April 2021, the effect will be deprive my clients of their right to 

freedom of thought, conscience, and religion under Article 9 of the European Convention on Human Rights.  This 

letter outlines why this is so. 

 

We should be grateful if the Scottish Ministers could consider the representations set out below on behalf of our 

client and revert with their position within eight weeks from the date of this letter, which failing we anticipate 

instructions to raise judicial review proceedings without further notice.  

 

 

 

 

 



 

 

OneSchoolGlobal UK 

 

1. OneSchool Global UK (“OneSchool”) is an educational charity registered in Scotland (SC049398) and in 

England & Wales (1181301), initiated by members of the Plymouth Brethren Christian Church (“the Plymouth 

Brethren”), a Christian religious community with 50,000 members worldwide.  

 

2. OneSchool provides a comprehensive education for its students using a curriculum recognised by inspectors 

as well-rounded and balanced. The curriculum provides a breadth of experience across all curriculum areas 

with opportunities for increased specialism in the senior stage.  OneSchool Global UK is affiliated with a 

global educational ecosystem set up by the Plymouth Brethren community worldwide. 

 

3. This letter is concerned with its Scottish based Caledonia campus with sites in Alloa (South) and Balmedie 

(North), both of which are eligible for and currently receive charity relief on their liability for non-domestic 

rates under and in terms of Section 4 the Local Government (Financial Provisions etc.) (Scotland) Act 1962 

governing the reduction and remission of rates payable by charitable and other organisations. 

 

4. Section 17 of the Non-Domestic Rates (Scotland) Act 2020 amends Section 4 of the 1962 Act so as to 

remove the automatic right of independent schools which are registered as charities to claim relief from non-

domestic rates.   Section 17 of the 2020 Act is not yet in force.   By virtue of Section 44(2) of the Non-

Domestic Rates (Scotland) Act 2020, it will only “come into force on such day as the Scottish Ministers may 

by regulations appoint.”   We understand that the current intention of the Scottish Ministers is to bring this 

provision into force on 1 April 2021. 

 

5. Should charitable rates relief be removed from the Scottish campuses of OneSchool, the adverse effect on 

OneSchool’s operations and education work in Scotland will be immediate and stark and be of such severity 

as to risk constituting Convention incompatible action on the part of the Scottish Government vis a vis the 

Plymouth Brethren.   

 

6. These representations outline a way in which the Government can proceed with its policy of removing 

charitable rates relief from mainstream independent schools generally, while making specific exemption for 

OneSchool Scottish campuses in a manner which is compatible with the ECHR and indeed as may be said to 

be required of the Scottish Government in order to allow it to comply with its positive Convention related 

obligations under the Scotland Act 1998 and/or the Human Rights Act 1998. 

 

The Plymouth Brethren 

 

7. The assemblies of brethren (commonly now called the Plymouth Brethren) have been distinct from the wider 

Protestant Christian community in the UK and Ireland since the early 19th century and the Plymouth Brethren 

trace their lineage to 1828.    Theirs is very much a Biblically based, sola scriptura, vision of Christianity. 

 

8. A detailed exposition of the Plymouth Brethren’s beliefs can be found on their website. 

https://www.plymouthbrethrenchristianchurch.org.  For present purposes, the following will serve as an 

overview. 



 

 

 

9. Central to the ethos of the Plymouth Brethren is fellowship and community.  The Plymouth Brethren pray and 

read Scripture as a community in Gospel Halls. Unlike some other Christian denominations where worship is 

led by an ordained clergy, the Plymouth Brethren position is based on familial, rather than hierarchical 

principles.  The Plymouth Brethren acknowledge the teaching and leading of the Holy Spirit and believe that 

gifts are given by God and that elderhood is a moral qualification that any one of the congregation can 

develop in. All members of their community down to the youngest, take part in worship.  As is said in Acts 2 v 

4 & 1 Cor 14 v 26: 

 

“And they were all filled with [the] Holy Spirit, and began to speak with other tongues as the Spirit 
gave to them to speak forth.”  Acts 2 v 4 
 
“whenever ye come together, each [of you] has a psalm, has a teaching, has a tongue, has a 
revelation, has an interpretation.  Let all things be done to edification.”  I Corinthians 14 v 26 
 

 

10.  For Plymouth Brethren religion is not to be compartmentalised into something one “does” on one day of the 

week.  Instead, living in accordance with the Holy Bible is something which Plymouth Brethren consider 

permeates every aspect of their lives every day.   Sundays are still significant as the day on which the 

Brethren commonly celebrate the Lord’s Supper together – the Plymouth Brethren’s religious breaking of 

bread on the pattern described in the Holy Scriptures.  As is said in 1 Corinthians 11 v 23-25:  

 

“For I received from the Lord, that which I also delivered to you, that the Lord Jesus, in the night 
in which he was delivered up, took bread, and having given thanks broke [it], and said, This is my 
body, which [is] for you: this do in remembrance of me.  In like manner also the cup, after having 
supped, saying, This cup is the new covenant in my blood: this do, as often as ye shall drink [it], 
in remembrance of me.  For as often as ye shall eat this bread, and drink the cup, ye announce 
the death of the Lord, until he come” 1 Corinthians 11 v 23-25 
 

 
11. But Sundays are not considered by the Brethren to be the only time for prayer and contemplation.  Plymouth 

Brethren consider that prayer to and worship of God is something which every believer should undertake 

daily and, in essence, in every moment of every day; individually, familywise, and in times of collective 

gathering.  This contemplation and reflection on the Holy Scriptures begins with each family of Brethren and 

worship and prayer are undertaken together as families.   As is said in 1 Thessalonians 5 v 15-20:  

 

“See that no one render to any evil for evil, but pursue always what is good towards one another 
and towards all; 16 rejoice always; 17 pray unceasingly; 18 in everything give thanks, for this is 
[the] will of God in Christ Jesus towards you; 19 quench not the Spirit; 20 do not lightly esteem 
prophecies; 1 Thessalonians 5 v 15-20 

 

12. A corollary to the centrality of community, prayer and fellowship among the Brethren is the doctrine of 

separation from the world.  This is the belief that in order to know union with Christ and unity with God, who is 

essentially separate from evil, it is necessary for the Brethren to separate from evil in this world.  As part of 

that, Plymouth Brethren make a commitment to only eat and drink together in social fellowship with those 

with whom they would celebrate the Lord’s Supper  As is said in 2 Corinthians 6 v14-18, 1 Thessalonians 5 

v21-22, 2 Timothy 2 v19-22:  

 

Be not diversely yoked with unbelievers; for what participation [is there] between righteousness 
and lawlessness? or what fellowship of light with darkness? 15 and what consent of Christ with 



 

 

Beliar, or what part for a believer along with an unbeliever? 16 and what agreement of God’s 
temple with idols? for ye are [the] living God’s temple; according as God has said, I will dwell 
among them, and walk among [them]; and I will be their God, and they shall be to me a people. 
17 Wherefore come out from the midst of them, and be separated, saith [the] Lord, and touch not 
[what is] unclean, and I will receive you; 18 and I will be to you for a Father, and ye shall be to 
me for sons and daughters, saith [the] Lord Almighty.” 2 Corinthians 6 v14 -18 
 
 
 

 
 

“ hold fast the right; 22 hold aloof from every form of wickedness.”  1 Thessalonians 5 v 21-22 
 
”Yet the firm foundation of God stands, having this seal, [The] Lord knows those that are his; 
and, Let every one who names the name of [the] Lord withdraw from iniquity. But in a great 
house there are not only gold and silver vessels, but also wooden and earthen; and some to 
honour, and some to dishonour. 21 If therefore one shall have purified himself from these, in 
separating himself from them, he shall be a vessel to honour, sanctified, serviceable to the 
Master, prepared for every good work. 22 But youthful lusts flee, and pursue righteousness, faith, 
love, peace, with those that call upon the Lord out of a pure heart.  2 Timothy 2 v 19-22 
 

And again, in Chapter 17 of the Gospel of John (verses 11-21) 

 

And I am no longer in the world, and these are in the world, and I come to thee. Holy Father, 
keep them in thy name which thou hast given me,that they may be one as we. 12 When I was 
with them I kept them in thy name; those thou hast given me I have guarded, and not one of 
them has perished, but the son of perdition, that the scripture might be fulfilled. 13 And now I 
come to thee. And these things I speak in the world, that they may have my joy fulfilled in them. 
14 I have given them thy word, and the world has hated them, because they are not of the world, 
as I am not of the world. 15 I do not demand that thou shouldest take them out of the world, but 
that thou shouldest keep them out of evil. 16 They are not of the world, as I am not of the world. 
17 Sanctify them by the truth: thy word is truth. 18 As thou hast sent me into the world, I also 
have sent them into the world; 19 and I sanctify myself for them, that they also may be sanctified 
by truth. 20 And I do not demand for these only, but also for those who believe on me through 
their word; 21 that they may be all one, as thou, Father, [art] in me, and I in thee, that they also 
may be one in us, that the world may believe that thou hast sent me.  Gospel of John 17 v 11- 21 

 
 
13. The manner in which OneSchool operates is intended to reflect and respect the right of parents in Plymouth 

Brethren families to ensure that the ethos surrounding the education and teaching of their children is in 

conformity with their own religious and philosophical convictions.  It is an important part of that ethos that 

school should share a close relationship with the worshipping community so that there is a strong correlation 

between what is taught and learned at school and what is taught and learned at home.  The school is 

intended to operate so as to preserve and develop its character in accordance with the guiding principles of 

the Plymouth Brethren. This relationship is outlined on the OneSchool website.   

https://www.oneschoolglobal.com/about-us/#the-plymouth. 

 

 

14. The school aims to serve both the Plymouth Brethren and wider community, by providing education of the 

highest quality within the context of Plymouth Brethren Christian belief and practice. This commitment is 

underpinned by the Christian values described on the  OneSchool Global UK website   

https://www.oneschoolglobal.com/about-us/#our-values:- 

 

“Our ethos 

 



 

 

At Oneschool, we are committed to a culture where students are encouraged to develop their full 

potential and acquire the discipline of learning how to learn, while upholding Christian teachings and 

beliefs. 

 

The truth and authority of the Holy Bible and strong family values underpin the commitment of our 

schools to provide quality in every facet of education – curriculum, facilities, management and discipline 

– in a safe and caring environment. 

 

Our values 

 

At OneSchool each student, parent and staff member shall uphold the values of the School which 

include: 

 

- Integrity uprightness, honesty and decorous conduct governed by the Holy Bible 

- Care and Compassion kindness, consideration and generosity to all 

- Respect for all people, property, opinions and authority 

- Responsibility for our actions, progress and the environment 

- Commitment to self-discipline and the pursuit of excellence” 

 

 

15. In accordance with this ethos, although OneSchool is a not for profit fee-paying school, the fees are set at a 

fraction of actual operating cost for all students and, where required, there is a generous Fee Relief scheme 

in operation.   

 

16. In this sense, there is a clear difference between OneSchool and other independent schools.  The reason 

why parents of Plymouth Brethren families send their children to OneSchool has absolutely nothing to do with 

financial means or available money, rather it is their desire to have their children schooled in an educational 

environment in which their Christian values are respected and upheld. 

 

The Barclay Review and the Non-Domestic Rates (Scotland) Act 2020 

 

17. The Barclay Review into non-domestic rates noted that state schools pay non-domestic rates and 

independent schools do not.  The stated aim of the government in introducing and promoting before the 

Parliament the provisions that now form Section 17 of the Non-Domestic Rates (Scotland) Act 2020 was to 

bring about a “level-playing field” and end an “unfair” situation where independent schools benefit from rates 

relief and state schools do not.1   In effect the Scottish Government relied upon the principle of equal 

treatment, which is to say that like cases should be treated alike (with the corollary that unlike cases are to be 

treated differently).    

18. In Thlimmenos v. Greece (2001) 31 EHRR 15 the ECtHR found that there was unlawful discrimination 

against an individual contrary to Article 14 ECHR precisely because of the domestic authorities’ refusal to 

                                                           
1 See the Scottish Government response to the Stage 1 Report of the Local Government & Communities Committee on the Non-Domestic 

Rates (Scotland) Bill and Kate Forbes MSP’s comments in the Report of the that committee’s meeting of 11 September 2019.  
 



 

 

have regard to and take account of his religious motivation as a Jehovah’s witness which had resulted in his 

disobeying a law relating to compulsory military service which contravened his religious based conscientious 

objection to service in the military.  This failure by the State authorities to recognise and make a distinction 

between those convicted of a criminal offence not because of criminal intent but because of religious 

conviction was held to constitute a violation of Article 14 ECHR taken in conjunction with Article 9 ECHR.  It is 

plain from this line of case law that the principle of consistency imposed under the ECHR requires that State 

authorities have regard to religious motivations and background of those otherwise affected by a law of 

general application (such as the removal of rate relief previously afforded to all independent schools 

operating as charities).  

From de facto equality to de facto inequality 

 

19. The rates paid by state schools to the local authority are de facto refunded to those institutions in the local 

authority’s budget and by central government grants.  As highlighted repeatedly during the consultation and 

at the debate stage of the Bill, payment of non-domestic rates by state schools is a paper exercise and the 

amount of cash within the “circle of funding” between local government, school, and central government does 

not decrease.   

 

20. By contrast, non-domestic rates paid from independent schools are lost to them.  The effect of Section 17 of 

the 2020 when brought into force is that there will be a move from a situation where both independent and 

state schools were de facto exempt from rates to one where only state schools are de facto exempt.  Where 

the previous system was de jure unfair but de facto fair, we now have a system which is arguably de jure fair 

and de facto unfair.   

 

Effect on the independent school sector 

 

21. Our perception is that this is not considered a particularly significant issue by the government because the 

general perception among ministers is that the independent school sector as a whole (and the vast majority 

of those parents who avail themselves of it) are particularly financially comfortable.   

 

22. The Cabinet Finance Secretary Kate Forbes MSP took the position before the Local Government & 

Communities Committee that the impact of the proposals would amount to only 1.3% of average independent 

school fees: 

 

The impact of our proposals would be equivalent to about 1.3 per cent of current average fees. We 

recognise that we need to support ratepayers through the process, but I find it difficult to accept that that 

magnitude of change would be sufficient to lead to a mass exodus of pupils…2 

 

23. This blanket position is problematic for two reasons.  

 

a. First, the Scottish government appears to assume that the impact of removing charity relief will be 

equally distributed.  That is patently incorrect; the schools which levy the highest fees from the most 

                                                           
2 Report of the Local Government & Communities Committee supra, col. 16 



 

 

pupils will be best able to divert funds to meet their new non-domestic rates bills.  It may well be the 

case that the impact of the 2020 Act will be insignificant for a boarding school of 1600 pupils charging 

£30,000+ per year.  The position with respect to OneSchool is very different. 

 

b. Second, the Scottish government intends to maintain the inequality the Barclay review highlighted in 

the particular sector of music schools, where St Mary’s Music School (the only independent music 

school in Scotland) is to continue to enjoy rates relief notwithstanding that this will create an uneven 

playing field between it and the four specialist music schools in the state sector.  MSPs and the 

Committee sought an explanation for this apparent inconsistency; the Scottish government provided 

none. 

 

24. It appears that the real rationale behind the removal of charity relief from independent schools is that fee-

paying independent schools do not merit the same tax reliefs as other charities because they service 

primarily the already wealthy. That is of course a political judgement.  But political judgment to be lawful has 

also to be alive to the particular facts of individual cases and the impacts on them of the policy shift 

represented by Section 17 of the 2020 Act.   Indeed the exclusion of St Mary’s Music School and 

independent special schools from the new regime amounts to a recognition on the Scottish government’s part 

that not all independent schools are the same, yet for reasons that have never adequately been explained 

the only distinctive circumstance the government recognises in a private school is whether it teaches music.   

 

 

Effect of the 2020 Act on OneSchool 

 

OneSchool’s unique circumstances 

 

25. We submit that OneSchool Global is also sufficiently distinctive to deserve the considered approach to be 

enjoyed by music schools, for the reasons to follow. 

 

a. As set out above, it is absolutely necessary to allow members of a minority religious community to 

raise their children within the ethos of their faith.  The fabric of the Plymouth Brethren in Scotland 

would be irreparably disrupted in the event OneSchool’s Caledonia campus was to close.  The 

nearest OneSchool campus outside Scotland is in Lancaster, at minimum a 330 mile round trip.   

 

b. Plymouth Brethren expect those who are most able to contribute to shoulder the load for those who 

are least able.  Annual school fees are charged to parents at an exceptionally low rate, on a sliding 

scale from £3,295 for the 1st child down to £500 for the 5th child. Any family who does not have the 

ability to pay these fees can apply for further fee relief, to ensure that OneSchool education is 

accessible to all families regardless of financial means. After Fee Relief some families at OneSchool 

Caledonia Campus pay as little as £333 monthly, and total fee receipts for 2019/20 covered only 

26.6% of running costs.   

 

                                                           
3 By contrast, the Scottish average is over £12,000 per year. 



 

 

c. The remainder of OneSchool’s operating costs are met by charitable donations from other fund-

raising entities of the Plymouth Brethren community including the Grace Trust (a charity registered in 

England & Wales).   All members of the Plymouth Brethren community, including many who have no 

children at OneSchool, contribute to the charitable work of the community according to their means 

and on the principle of Acts 20 v 35:  

 

“we ought to come in aid of the weak and to remember the words of the Lord Jesus that 

He himself said, It is more blessed to give than to receive” Acts 20 v 35  

 

 

d. At present, OneSchool educates the children of the Plymouth Brethren at negligible cost to the 

Exchequer and uses remote learning and small teaching staff numbers to keep costs down.  This has 

had no effect on the quality of the education provided, as school results and reports clearly show.  

 

e. OneSchool have projected their annual liability for rates at the 2 Scottish sites  to be £115,058.  

Parents of Caledonia Campus are invoiced fees of circa £497,000. 

  

f. To cover its costs and remain operational, Caledonia Campus receives circa £1.2 million annually in 

charitable grant funding.   This equates to approx £6,000 per student from charitable donations by 

members of the Plymouth Brethren.   

 

g. To cover the cost of their rates liability from fees alone, OneSchool would need to raise fees for 

parents by 23.2%.  If OneSchool were to raise their fees for Caledonia Campus parents by as much 

as 10%, the Campus would still require substantially increased charitable funding.  

 

h. Bluntly, OneSchool will find it exceptionally difficult to financially maintain its operations in Scotland 

and pay non-domestic rates.  The Scottish government’s attempt to “level the playing field” runs the 

risk of depriving Scotland’s Plymouth Brethren children of their schooling. 

 

i. The Plymouth Brethren’s only wish is to be able to live their lives according to the ethos of their faith.  

To that end, they give charitably to enable their children to be educated in such a manner.  They 

have built a successful educational model allowing them to do this and maintain high standards (and 

in the process saving the public purse the burden of educating them and freeing resources for non-

Brethren children).  Whatever political arguments can be marshalled against “traditional” private 

schools cannot be made against OneSchool.   

 

 

Plymouth Brethren’s human rights 

 

26. Article 9 of the European Convention on Human Rights (ECHR) provides for freedom of thought, conscience, 

and religion.  Article 2 Protocol 1 ECHR provides that “the State shall respect the rights of parents to ensure 

such education and teaching in conformity with their own religious and philosophical convictions”.  Article 14 

ECHR provides that there may be no discrimination in the enjoyment of these Convention rights.  It is also a 



 

 

breach where the state fails to discriminate where it was objectively required to do so positively in order to 

secure a person’s convention rights. 

 

27. It is, of course, not for the Scottish Government to purport to assess the legitimacy of religious beliefs of the 

Plymouth Brethren or the ways in which those beliefs are expressed or manifested by them: Zengin v. Turkey 

(2008) 46 EHRR 44 (9 October 2007) at §54.   OneSchool’s activities in supporting the education of children 

of Christian families in a manner which reflects and respects the religious beliefs of the Plymouth Brethren 

allows for the maintenance of true religious pluralism which the UK Supreme Court in Lee v Ashers Baking 

Co. Ltd. [2018] UKSC 49 [2018] 3 WLR 1294 recognised as fundamental to a democratic polity.   As noted in 

the judgment of Baroness Hale (with whom Lord Kerr of Tonaghmore, Lord Hodge, Lady Black JJSC, and 

Lord Mance agreed (at §§ 49-50)): 

 
 

“49. .. In its first case dealing with article 9 ECHR, Kokkinakis v Greece (1993) 17 EHRR 397, § 31, the 

European Court of Human Rights expressed the importance of the right in a passage which has been 

much-cited since: 

 

‘As enshrined in article 9, freedom of thought, conscience and religion is one of the foundations 

of a ‘democratic society’ within the meaning of the Convention. This freedom is, in its religious 

dimension, one of the most vital elements that go to make up the identity of believers and their 

conception of life, but it is also a precious asset for atheists, agnostics, sceptics and the 

unconcerned. The pluralism indissociable from a democratic society, which has been dearly won 

over the centuries, depends on it.’ 

 

One is free both to believe and not to believe.” 

 

28. And as was observed in O’Keefe v. Ireland (2014) 59 EHRR 15 (in a joint and partly dissenting Opinion): 

 

“According to the Preamble to the Convention, fundamental freedoms are best maintained in an effective 

political democracy. The notion of a democratic society encompasses the idea of subsidiarity. A 

democratic society may flourish only in a state that respects the principle of subsidiarity and allows the 

different social actors to self-regulate their activities.” 4 

 

29. The flourishing of different associations, forms of life, in society is the very definition of pluralism.   And as the 

European Court of Human Rights noted in Islam-Ittihad Association and Others v. Azerbaijan [2014] ECtHR 

5548/05 (First Section, 13 November 2014) at § 40: 

 

“[P]luralism is also built on the genuine recognition of, and respect for, diversity and the dynamics of 

cultural traditions, ethnic and cultural identities, religious beliefs, artistic, literary and socio-economic 

                                                           
4 O’Keefe v. Ireland (2014) 59 EHRR 15 (Joint Partly Dissenting Opinion of Judges Zupancic, Gyulumyan, Kalaydjieva, De Gaetano and 

Wojtyczek  at O-11-7) 
 



 

 

ideas and concepts. The harmonious interaction of persons and groups with varied identities is essential 

for achieving social cohesion.  

 

It is only natural that, where a civil society functions in a healthy manner, the participation of citizens in 

the democratic process is to a large extent achieved through belonging to associations in which they may 

integrate with each other and pursue common objectives collectively” 

 

30.  And particular importance is given to the respect due to associations such as OneSchool which have a 

religious ethos.   As is noted in Dogan v Turkey (2017) 64 EHRR 5 confirms (at §§ 109-110): 

 

“109 … Pluralism, tolerance and broadmindedness are hallmarks of a “democratic society”. Although 

individual interests must on occasion be subordinated to those of a group, democracy does not simply 

mean that the views of a majority must always prevail: a balance must be achieved which ensures the 

fair treatment of people from minorities and avoids any abuse of a dominant position. 

… 

Respect for religious diversity undoubtedly represents one of the most important challenges to be faced 

today; for that reason, the authorities must perceive religious diversity not as a threat but as a source of 

enrichment. 

 

110 As indicated above, the right of a religious community to an autonomous existence is at the very 

heart of the guarantees in article 9 of the Convention and, were the organisational life of the community 

not protected by article 9, all other aspects of the individual’s freedom of religion would become 

weakened.” 

 

31. And this is not simply a question of a respect for individual rights of individual Christian parents, but also 

acknowledgment of the collective aspect of religion. As the Strasbourg Court re-affirmed in Magyar 

Keresztény Mennonita Egyház v Hungary (2017) 64 EHRR 12 at § 93 

 

“religious associations are not merely instruments for pursuing individual religious ends. In profound 

ways, they provide a context for the development of individual self-determination and serve pluralism in 

society. The protection granted to freedom of association for believers enables individuals to follow 

collective decisions to carry out common projects dictated by shared beliefs.” 

 

32. And the need for the courts to be vigilant against State interference and encroachment seeking to impose a 

uniformity of view or vision particularly within the realm of family life has been repeatedly emphasised at the 

highest level.   Thus in Christian Institute v Lord Advocate [2016] UKSC 51, 2017 SC (UKSC) 29 when 

striking down Scottish legislation which had been passed without any dissenting votes by the democratically 

elected and accountable Scottish Parliament and which required the universal appointment of State 

guardians to children in Scotland the Court noted (at § 73) that: 

 



 

 

“The first thing that a totalitarian regime tries to do is to get at the children, to distance them from the 

subversive, varied influences of their families, and indoctrinate them in their rulers’ view of the world. 

Within limits, families must be left to bring up their children in their own way.” 

 

33. The Scottish government is of course bound as a matter of vires to respect the requirement of the 

Convention by virtue of the Scotland Act 1998 and separately by the Human Rights Act 1998 and the 

Scotland Act.  A healthy democratic society is one in which a breadth of viewpoints are able to coexist.  

 

34. Article 9 ECHR is engaged where state policies are such as in effect to restrict a religious denomination’s 

ability to school its children in a manner appropriate to it religious beliefs.  It is clear too discriminatory 

arrangements in funding or taxation can engage Article 9 ECHR even if not directly targeted at a particular 

denomination, if the result is a disproportionate effect on that denomination’s religious education – as in the 

case of OneSchool.  In Church of Jesus Christ of Latter-Day Saints v UK (2014) 59 EHRR 18 at § 30 the 

Strasbourg Court – in a case concerning the denial of non-domestic rates relief to  Mormon temple which was 

not open to the public - confirmed, under reference to its earlier decision in Association Les Temoins de 

Jehovah v France (8916/05) 30 June 2011 at §§ [48]–[54] that:- 

 
“…in certain circumstances issues concerning the operation of religious buildings, including expenses 

incurred as a result of the taxation status of such buildings, are capable of having an impact on the 

exercise of the right of members of religious groups to manifest religious belief.”   

 

35. It is clear, therefore, that tax policy and the granting or denial of tax exemptions may operate to effect a 

religious denomination’s rights under Article 9.  In such circumstances, Article 14 is engaged.   

 

36. We suggest it will be difficult for the Scottish government to articulate an objective rationale which is 

compatible with the requirement of the ECHR in exempting specialist music schools but not specialist 

religious ones.   

 
37. Furthermore, the effect of the new bill will be to bring about a situation where particular religious 

denominational schools in the state sector are treated more favourably than religious denomination schools 

in the private sector: namely Catholic schools in the state sector.  

 
38. This raises an issue around the proper justification for such differential treatment following the Strasbourg 

decision in Savez Crkava Riječ Života v Croatia (2012) 54 EHRR 36, which confirmed that any difference of 

treatment between religious groups in comparable situations in relation to tax exemption of their school has 

to be shown to pursue a legitimate aim in the public interest and there was a reasonable relationship of 

proportionality between that aim and the means used to achieve it.   

 
39. The Scottish government’s proposals will lead to a difference of treatment between state denominational 

schools and private ones such as OneSchool, at the expense of OneSchool. 

 
40. ‘Public school’ in the terminology of Scots law means any school which is under the management of an 

education authority.   Teachers in the public sector in Scotland are employees of the education authority, 

effectively the unitary local authority established by the Local Government etc. (Scotland) Act 1994.    

 



 

 

41. Denominational schools in Scotland are primarily Catholic Schools.  In line with a census population of 

around 18% Catholics in Scotland, about one fifth of State provision for education in Scotland is in 

denominational schools designated as Catholic.    In 1987 it was estimated that approximately one fifth of all 

pupils in Scotland attended Catholic schools managed by the local education authority.   This is something of 

an historical legacy.   In 1918 provision was made under the Education (Scotland) Act of that year to 

incorporate the system of schools which had been built, staffed and wholly maintained by the Catholic 

community in Scotland from the middle of the 19th century into the State sector.   

 
42. Certain guarantees were made to the Catholic community at the time of this proposed incorporation, notably 

that the “ethos” of Catholic schooling would be maintained with no decline in Catholic religious instruction in 

the schools, and that representatives of the Scottish hierarchy of the Catholic church would retain influence in 

the staffing of, and free access to, the denominated Catholic schools.   

 
43. This system of State management and funding of Catholic schooling in Scotland while differing from the 

situation in England where church maintained schools resisted full incorporation into the State sector, is not 

peculiar to Scotland but exists also in Northern Ireland and, indeed, the Netherlands.    Under the post-1918 

system in Scotland, only teachers who were regarded by the Catholic church hierarchy as acceptable “in 

regard to religious faith and character” were to be appointed by the education authorities to Catholic 

schools.    The currently applicable provisions which sanction continuing Church influence in this regard is 

Section 21 of the Education (Scotland) Act 1980 (as amended).   

 
44. In effect, the statute gives the Scottish Catholic hierarchy a power of veto over any teaching appointment in a 

State sector Catholic school in Scotland.    In practice this power of veto has been applied in relation not only 

to initial appointment to the school, but also in relation to transfers to other Catholic schools as well as to 

promoted posts, whether or not in the same school.   

 

45. The fact is that schools with a Catholic ethos in which the Catholic hierarchy are granted a say in terms of 

who is employed there in order to maintain their particular Catholic ethos are not in effect required to pay 

rates, whereas once Section 17 of the 2020 Act comes into force the Plymouth Brethren schools will be so 

required.   In the absence of such justification of the differential treatment (and reference to historic 

circumstances is not enough) the differential treatment at issue will be found to be unjustified and hence 

Convention incompatible.    

 
46. The Scottish government will be considered as having exceeded the margin of appreciation available to them 

in this context, having due regard to the duties incumbent on the State by virtue of Article 9 of the Convention 

in relation to its exercise of its regulatory powers in the sphere of religious freedom not to cause the applicant 

religious body to suffer discrimination in comparison to how other religious bodies are treated in breach of 

Article 14 of the Convention, taken in conjunction with Article 9.  As the Strasbourg Court noted in Savez 

Crkava Riječ Života v Croatia (2012) 54 EHRR 36 at §§ 91-3:- 

 
91. In the present case, the Religious Communities Commission refused to conclude an agreement 

on issues of common interest with the applicant churches because it found that they did not 

satisfy the cumulative historical and numerical criteria set forth in the Instruction of December 23, 

2004.74 The Government of Croatia nevertheless entered into such an agreement with the 

Bulgarian Orthodox Church, the Croatian Old Catholic Church and the Macedonian Orthodox 



 

 

Church, which jointly had 522 adherents according to the 2001 Census and thus did not meet the 

numerical criterion. The Government explained that this was so because the Religious 

Communities Commission established that those churches had satisfied the alternative criterion 

of being “historical religious communities of the European cultural circle”. However, the 

Government provided no explanation as to why the applicant churches, which are of a reformist 

denomination, were not qualified as “historical religious communities of the European cultural 

circle” by the Religious Communities Commission. Therefore, it has to be concluded, as also 

submitted by the applicant churches, that the criteria set forth in the Government’s Instruction of 

December 23, 2004 were not applied on an equal basis to all religious communities. 

 

92.  The foregoing considerations are sufficient to enable the Court to conclude that the difference in 

treatment between the applicant churches and those religious communities which had concluded 

agreements on issues of common interest with the Government of Croatia and were  therefore 

entitled to provide religious education in public schools and nurseries and to have religious 

marriages they performed recognised by the state did not have any “objective and reasonable 

justification”. 

 

93. There has accordingly been a violation of art.14 of the Convention taken in conjunction with art.9. 

 

47.  And as the decision in Magyar Keresztény Mennonita Egyház v Hungary (2017) 64 EHRR 12 make clear 

although Article 9 ECHR does not confer an entitlement to secure additional funding from the state, where a 

state determined to provide subsidies in a different manner to various religious communities, such policies 

called for the strictest scrutiny. The privileges obtained by religious societies facilitated their pursuance of 

religious aims, and there was therefore an obligation on the state under Article 9 ECHR to remain neutral in 

the exercise of its powers. The state could not discriminate when it came to allocating resources and granting 

privileges, withdrawing benefits.  The funding of churches, and other material financial benefits granted to 

them, must not be disproportionate to those received for comparable activities by other organisations.  As the 

Court notes (at §§ 106, 107, and 112):- 

 

“106  The Court observes that the freedom to manifest one’s religion or beliefs under article 9 ECHR 

does not confer on the applicant associations or their members an entitlement to secure 

additional funding from the state budget, but that subsidies which are granted in a different 

manner to various religious communities—and thus, indirectly, to various religions—call for the 

strictest scrutiny. 

 

107  The Court has already recognised that the privileges obtained by religious societies, in particular 

in the field of taxation, facilitate their pursuance of religious aims and that there is therefore an 

obligation incumbent on the state authorities under article 9 of the Convention to remain neutral 

in the exercise of their powers when it comes to allocating these resources and granting these 

privileges. Where, in pursuit of its perceived positive obligations with regard to Articles 9 and 11, 

the state has voluntarily decided to afford entitlement to subsidies and other benefits to religious 

organisations—such entitlement thus falling within the wider ambit of those Convention Articles—

it cannot take  discriminatory measures in the granting of those benefits. Similarly, if the state 



 

 

decides to reduce or withdraw certain benefits to religious organisations, such a measure may 

not be discriminatory either. 

 

… 

 

112. …In particular, only incorporated churches are entitled to the 1% of personal income tax 

earmarked by believers and to the corresponding state subsidy. These sums are intended to 

support faith-related activities. For that reason the Court finds that such differentiation fails to 

satisfy the requirement of state neutrality and is devoid of objective grounds. Such discrimination 

imposes a burden on believers of smaller religious communities without any objective and 

justifiable reason.” 

 

 

48. The present state of affairs is that the Scottish government will be breaching the human rights of the 

Plymouth Brethren in the event the non-domestic rates are levied on OneSchool as planned.  We appreciate 

that that was not their intention when drafting the legislation, as we appreciate their right to implement their 

political programme.  However, unintentional or not, the Scottish government is on a road which leads only to 

unlawful discrimination against Plymouth Brethren.  All OneSchool and the Plymouth Brethren ask is for a 

chance to work with the Scottish government to address this issue.  

 

Section 153 of the Local Government etc. (Scotland) Act 1994 

 

49. OneSchool engaged constructively through the process of passing the Bill.  Most notably, in response to 

OneSchool and others’ concerns, Andy Wightman MSP tabled amendments to enable the Scottish ministers, 

if they saw fit to do so, to extend rates relief to other independent schools.  In her response, Kate Forbes 

MSP, Minister for Public Finance (as then she was), stated that the government considered Section 153 of 

the 1994 Act already conferred this power upon the Scottish Ministers.   In the Stage 3 debate, she confirmed 

that in the parliamentary record:  

 

On Andy Wightman’s question about whether his amendments duplicate powers that the Government 

already has, section 153 of the Local Government etc (Scotland) Act 1994 lets ministers make 

regulations to provide any form of relief scheme that we design. Theoretically, the Scottish Government 

could design a relief for specific types of schools, such as those that he has in mind. 

 

Read that as my support for the substance of the amendment, but we already have those powers 

through section 153.5 

 

(emphasis added) 

 

 

50. OneSchool notes that the Scottish ministers have previously exercised Section 153 of the 1994 Act to 

exempt certain categories of educational institution from domestic rates; for example day nurseries.6  We 

                                                           
5 Official Report, 04 February 2020 



 

 

therefore ask the Scottish ministers to consider making Regulations under Section 153 exempting small 

independent faith schools which have a specialist religious ethos from the category of persons who are liable 

for non-domestic rates.  

  

51. Our suggestion is that such Regulations should focus upon the ratio of fees to operating expenses and the 

degree to which such schools are supported (directly or indirectly) by charitable donations; that will enable 

the Scottish government to preserve the spirit of the 2020 Act whilst avoiding the ECHR pitfalls detailed 

above.  

 

52. OneSchool is mindful of the Scottish Ministers’ expressed concern that this may create a “loophole” through 

which larger independent schools of the type described above may try to pass in order to avoid their own 

non-domestic rates bills.  That is the rationale for offering the fees/expenses ratio mechanism we do above.  

However, and as the Ministers will appreciate, there is no room for “collateral damage” where Convention 

rights are engaged.   

 

 

Concluding Remarks 

 

53. The Plymouth Brethren have devoted great efforts to designing a model of education that accords with their 

convictions whilst remaining relevant to and mindful of modern Scotland.  Until the passage of Section 17 of 

the 2020 Act, they believed they had found one; that is now threatened.  We do not suggest any bad faith on 

the part of the government; we respect the political underpinnings of the 2020 Act and the mandate of a 

democratically-elected government to implement it.   

 

54. However, as matters stand, their considered view is that they face the imminent end of OneSchool in 

Scotland and, as a result, of their system of religious education.  Their convictions do not allow them to do 

nothing about that.  In extremis, they would seek to vindicate their rights by reference to the courts of 

Scotland and Europe; that, we suggest, cannot be a helpful road for anyone.   

 

55. We look forward to hearing from the government with its response to the concerns raised in these 

representations and their position on the proposed regulation.   

 
 
Yours faithfully,  

 

Levy & McRae 
 

                                                                                                                                                                                                         
6 See for example the Non Domestic-Rates (Day Nursery Relief) (Scotland) Regulations 2018 
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Levy & McRae 
 
Sent by email:
 
 
 

 

7 January 2021 
 
 
 
 
 
Dear
 
I refer to your letter dated 12 November 2020 addressed to the Cabinet Secretary for 
Finance, Kate Forbes, written on behalf of your client, OneSchool Global UK Limited. I have 
been asked to thank you for your letter and reply on her behalf. 
 
I note your client’s position that should section 17 of the Non-Domestic Rates (Scotland) Act 
2020 (“the Act”) come into force on 1 April 2021, the effect will be to deprive your client of 
their right to freedom of thought, conscience and religion under Article 9 of the European 
Convention on Human Rights (ECHR).  
 
As you will probably now be aware, section 17 will commence on 1 April 2021, as per the 
Non-Domestic Rates (Scotland) Act 2020 (Commencement No. 2, Transitional and Saving 
Provisions) Regulations 2020, which came into force on 5 November 2020. 
 
With reference to the numbered representations set out in your letter, our response is 
detailed below: 
 
OneSchoolGlobal UK  
 
1-3. The background and overview of OneSchool Global UK (“OneSchool”) is noted and 
appreciated. The Cabinet Secretary for Finance (in her then capacity as Minister for Digital 
Finance and Public Economy) met with representatives of OneSchool in the Scottish 
Parliament in February 2019 and visited their campus in Alloa in May 2019. 
 
The discussions the Cabinet Secretary had with

at the school, as well as other representatives from the independent school 
sector, were all carefully considered as part of the Ministerial decision-making process.  
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4. As mentioned above the Regulations commencing section 17 of the Act are now in force 
and 1 April 2021 is the appointed day for the provision to come into force. 
 
5 – 6. Your position is noted. The Scottish Government does not agree that the 
commencement of section 17 of the Act, without creation of an exemption for your client, 
constitutes a breach of the latter’s rights. 
 
The Plymouth Brethren 
 
7 -14. The detailed overview of the Plymouth Brethren is noted and appreciated. 
 
15 - 16.  Your position is noted. It should also be noted that a number of independent 
schools do not operate for profit and also provide generous fee subsidies and discounts.  
 
The Barclay Review and the Non-Domestic Rates (Scotland) Act 2020 
  
17. The Scottish Government agreed with the independent Barclay Review of non-domestic 
rates (“the Barclay Review”) that it was unfair that charitable independent schools benefit 
from non-domestic rates relief when state schools generally do not. Section 17 of the Act 
was introduced to end this inequality. The Report of the Barclay Review can be accessed at: 
https://www.gov.scot/publications/report-barclay-review-non-domestic-rates/  
 
As you may be aware, there was considerable debate in Parliament around the provision to 
change charitable rates relief throughout the passage of the Bill that became the Act. 
Several amendments were put forward at Stages 2 and 3 to what became section 17 of the 
Act , but it remained unchanged from the provision in the Bill as introduced. 
 
Section 17 of the Act makes a change to charitable rates relief legislation, not to charity law 
and independent schools that are registered charities will continue to enjoy all the other 
benefits of charitable status that are available to them. 
 
18. It is accepted by the Scottish Government that the right not to be discriminated against in 
the enjoyment of the rights guaranteed under the Convention is violated when States, 
without an objective and reasonable justification, fail to treat differently persons whose 
situations are significantly different (Thlimmenos v. Greece [GC], no. 34369/97, § 44, ECHR 
2000-IV; Stec and Others v. the United Kingdom [GC], nos. 65731/01 and 65900/01, § 51 
ECHR 2006-VI). The Scottish Government does not, however, accept that there is objective 
and reasonable justification to treat OneSchool differently.  
 
While the Scottish Government recognises the important role that independent schools play, 
the delivery of this policy was about creating a level-playing field with state schools in 
relation to non-domestic rates. 
 
After meeting OneSchool representatives in May 2019, the Scottish Government considered 
a number of options for a faith-based or fee-based exemption or relief.  The Scottish 
Government concluded that a large number of independent private schools identify as faith-
based schools and that to apply such an exemption would not have created the level playing 
field either within the independent schools sector or between independent faith schools and 
state faith schools. That would not have been consistent with the Barclay Review’s 
recommendation set out above and its emphasis on the unfairness of the current 
arrangements.  
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From de facto equality to de facto inequality 
 
19-20. The Scottish Government does not accept that the payment of non-domestic rates by 
state schools is a paper exercise or that any circular funding between local government, 
school and central government is undesirable. It is transparent accounting for local 
authorities to set budgets that reflect the costs of their property. This applies across the 
public sector as a result of the Local Government and Rating Act 1997, section 6 of which 
removed Crown exemption, so that most Government property pays rates. The Barclay 
Review considered the possible removal of rates liability from the public sector, having heard 
from a “small number of individuals and organisations (…) that the public sector should be 
taken out of rates altogether - to avoid “cycling” money around the public sector” (p.124 of 
the Report of the Barclay Review), and rejected it. Amongst other reasons, the fact that 
public bodies are also liable for rates promotes fair competition between public authorities 
and private providers, something that the Review considered should be extended also in 
relation to commercial activity in parks and local authority land vested in recreation. 
 
Effect on the independent school sector 
 
21-24. As stated above, the Barclay Review was established to review the non-domestic 
rates system and make recommendations to ensure the system better supported business 
growth, long-term investment, and that it reflected changing market places. The Report of 
the Barclay Review contained 30 recommendations to support growth, improve 
administration and increase fairness. The Barclay Review highlighted that independent 
(private) schools that are charities benefit from reduced or zero rates bills through charitable 
rates relief, whereas state schools do not qualify and generally will pay rates. It noted this 
was unfair and recommended that this inequality should end by removing eligibility for charity 
relief from all independent schools. 
 
The Scottish Government published an Implementation Plan and accepted the majority of 
the recommendations, including bringing mainstream independent schools back into line with 
state schools, with due consideration to be given to special schools and those with 
exceptional circumstances. The Plan can be accessed at: 
https://www.gov.scot/publications/barclay-review-of-non-domestic-tax-rates-implementation-
plan/  
  
The Scottish Government ran a consultation - the Barclay Implementation: A consultation on 
non-domestic rates reform -  which ran from June 25 to 17 September 2018, and sought the 
views of stakeholders on the implementation of the Barclay recommendations.  
 
The consultation responses were published and are available to read at: 
https://consult.gov.scot/local-government-and-communities/non-domestic-rates/ 
 
An analysis of the consultation responses can be accessed at: 
https://www.gov.scot/publications/analysis-responses-barclay-implementation-consultation-
non-domestic-rates-reform/  
 
Several responses to the consultation were submitted by individuals with links to the Focus 
School. The Scottish Government carefully considered the views expressed in all the 
consultation responses.  
 
As mentioned earlier, the Cabinet Secretary met with representatives from OneSchool and 
also with a number of other representatives within the independent school sector including 
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Alan Hartley (Chair, Scottish Council of Independent Schools [SCIS] Governing Board) and 
John Edward (Director, SCIS). 
 
In line with the outcome of the consultation and subsequent engagement, Ministers 
considered a number of proposals to amend the contents of the legislation including options 
to provide nuanced reliefs to independent schools on the basis of the characteristics of 
individual schools.  These included consideration of both faith-based and fee-based 
exemptions. 
 
The Barclay Review sought to streamline administrative processes and the specific 
recommendation (24) relating to independent schools was intended to increase fairness and 
ensure a level playing field.  Having considered a number of options, the Scottish 
Government determined that a specific exemption ran counter to recommendation 24 and 
would create potential loopholes for tax avoidance.    
 
Due to the importance of the services they provide and the lack of alternative provision, the 
Scottish Government considered that independent special schools and specialist 
independent music schools should retain eligibility for charity relief and this was reflected in 
the Bill as introduced.  At Stage 2 of the Parliamentary consideration of the Bill, an 
opposition amendment was agreed by the Local Government and Communities Committee 
to extend eligibility to all state music schools.  At Stage 3 of the Bill the provision was 
amended to ensure that it was administratively workable.   
 
The Scottish Government invited the Parliament to legislate in this area; it was Parliament’s 
decision to create a specific, targeted power to introduce relief for state music schools 
through subordinate legislation, but not other schools. These were choices made by the 
democratic institution of the State, having considered the evidence presented and following 
representations from interested parties.  
 
The Financial Memorandum which accompanied the Bill, and the Business Regulatory 
Impact Assessment of the Bill considered the costs and risk associated with the policy.  
 

Effect of the Act on OneSchool  
 
OneSchool’s unique circumstances 
 
25. Your position and representations are noted.  
 
It should also be noted that a proprietor of an independent school is free to choose the 
funding model for that school within the operating context, including taxation, and it is their 
responsibility to make it work. 
 
Plymouth Brethren’s human rights 
 
26. The Scottish Government recognises the significance of the following Articles of the 
ECHR: 
 
Article 9, A2P1 and Article 14 

 
ARTICLE 9 

 
Freedom of thought, conscience and religion 

 



 

 
Victoria Quay, Edinburgh  EH6 6QQ 
www.gov.scot      

 
 

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and 
freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice 
and observance.   
 
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescr bed by law and are necessary in a 
democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and 
freedoms of others. 
 

ARTICLE 2 PROTOCOL 1 
 

Right to education 
 
No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, 
the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical 
convictions.  
 

ARTICLE 14 
 

Prohibition of discrimination 
 
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, 
race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or 
other status.  

 

 
As section 17 of the Act relates to matters of taxation, Article 1 Protocol 1 of the ECHR is 
also relevant.   

 

A1P1 
ARTICLE 1 

 
Protection of property 

 
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except 
in the public interest and subject to the conditions provided for by law and by the general principles of international law.  
 
The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure the payment of taxes or other contr butions or penalties. 

 
It is accepted that the State’s obligation in relation to ECHR is both negative, that is not to 
breach the rights and in certain circumstances positive, that is, to take steps to guarantee 
rights.  
 
27-32. The Scottish Government recognises that freedom of thought, conscience and 
religion under Article 9 of the ECHR is fundamental to the foundations of a democratic 
society.   
 
33-34. The Scotland Act 1998 stipulates that: 
 

 A provision of an Act of the Scottish Parliament is not law so far as it is incompatible 
with ECHR rights, and  

 A member of the Scottish Government has no power to make any subordinate 
legislation or to carry out any other act, so far as the legislation or act is incompatible 
with ECHR rights.1 

 
Observance of human rights is a fundamental consideration of the Scottish Government and 
is embedded in what it does. It is of note that the Presiding Officer of the Scottish Parliament 
and the Cabinet Secretary for Finance, Economy and Fair Work both deemed the Bill to be 
within the legislative competence of the Scottish Parliament. The Statements on Legislative 
Competence can be found on the Scottish Parliament’s website. It is also of note that the 

                                            
1 Scotland Act 1998 c.46, section 57. 
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Scottish Parliament, as the democratically elected institution of the State, voted for the Bill to 
become an Act. 
 
It is not accepted by the Scottish Government that Article 9 ECHR is engaged in this 
situation. The removal of the tax relief as a result of Section 17 of the Act does not prevent 
the Plymouth Brethren or OneSchool from manifesting their religious beliefs. The taxation 
rules in relation to schools are applied neutrally to all religious groups and are not directed 
specifically at OneSchool.  
 
In relation to A2P1 ECHR this was signed by the UK under reservation that Article 2 rights 
were accepted by the UK only in so far as compatible with the provision of efficient 
instruction and training and the avoidance of unreasonable public expenditure.  The right is 
therefore a qualified one.   
 
A2P1 protects the right to establish and run private schools (Verein Gemeinsam Lernen v 
Austria, Application No. 23419/94), but it is also well established that A2P1 gives no right to 
be educated in a private school. In Simpson v UK (1989) Application 14688/89, the 
Commission found that A2P1 “is not an absolute right which requires Contracting Parties to 
subsidise private education of a particular type or level.  In principle, it guarantees access to 
public educational facilities which have been created at a given time and the possibility of 
drawing benefit from the education received.”  
 
The inadmissibility decision in W and KL v Sweden (1985) Application 10476/83 also 
confirms that A2P1 does not require States to subsidise a particular form of private 
education.   
 
In relation to A1P1, it is recognised that a person may be deprived of possessions in the 
public interest, as long as it is subject to conditions imposed by law.  A1P1 does not impair 
the right of a State to control the use of property in the public interest and to secure payment 
of taxes.  It is for the Scottish Parliament, as the democratically elected institution of the 
State, to determine where the public interest lies (or the manner and extent to which 
subordinate legislation can determine it), and the appropriate balance between the private 
and public interests. Section 17 of the Act is therefore accorded the wide margin of 
appreciation that is afforded in taxation matters. A1P1 does not give a taxpayer afforded a 
particular tax relief any right to its continuation, so there can be no legitimate expectation that 
tax reliefs will not reduce; in the non-domestic rating system changes in reliefs occur 
regularly. 
 
35. It is accepted that even with the wide margin of appreciation granted to States in matters 
of taxation, it does not mean that freedom of religion issues cannot arise and on this basis it 
is accepted that Article 14 could be engaged. However, the application of Article 14 does not 
presuppose a breach of any of the Convention rights.  
 
36. For an issue to arise under Article 14 there must be a difference in the treatment of 
persons in analogous, or relevantly similar, situations. However, not every difference in 
treatment will amount to a violation of Article 14. A difference of treatment is discriminatory if 
it has no objective and reasonable justification. The policy justification for the difference of 
treatment for specialist music schools has already been explained in 21-24 above.  
 
37 - 48. It is not accepted by the Scottish Government that the effect of section 17 will bring 
about a situation whereby state denominational schools, in particular Catholic schools in the 
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state sector, are treated more favourably than religious denomination schools in the private 
sector.  
 
It is agreed that the hierarchy of the Catholic Church in Scotland has influence over some 
aspects of the running of public schools that are conducted in that Church’s interest, such as 
section 21 of the Education (Scotland) Act 1980 (“1980 Act”). However, denominational 
public schools are public schools, they are managed by the education authority. It is not the 
case of a subsidy being given to the Catholic Church for them to run the school. 
 
It is correct that the majority of denominational public schools in Scotland are Catholic 
schools, but not all are.  There are also Episcopalian and Jewish public schools at the 
present time and other denominational public schools may exist or be established. Section 
17(2) of the 1980 Act allows education authorities to establish new denominational schools, 
in the interests of any denomination: 
 

(2) In any case where an education authority are satisfied, whether upon 
representations made to them by any church or denominational body acting on behalf 
of the parents of children belonging to such church or body or otherwise, that a new 
school is required for the accommodation of children whose parents are resident 
within the area of the authority, regard being had to the religious belief of such 
parents, it shall be lawful for the education authority to provide a new school. 

 
The effect of section 17 will be that both state sector and private sector denominational 
schools including independent Catholic Schools will pay non-domestic rates. This is further 
addressed in representations 19-20 above.  
 
Section 153 of the Local Government etc. (Scotland) Act 1994 
 
49 – 52. It is agreed that Scottish Ministers have the power under section 153 of the Local 
Government etc. (Scotland) Act 1994 to make Regulations to provide a relief scheme 
exempting certain categories of schools from the category of persons who are liable for non-
domestic rates.  
 
It is also of note that there are other mechanisms within the current system which would 
allow a local authority to reduce or remit rates. A ratepayer is permitted under section 25A of 
the Local Government (Scotland) Act 1966 (which was inserted by section 156 of the Local 
Government etc. (Scotland) Act 1994) to seek full or partial remission of a liability to pay 
rates.  A local authority can grant such remission if satisfied that a failure to do so would 
cause the person hardship and that it is reasonable to do so, having regard to the interests 
of persons liable to pay council tax. 
 
The power of local authorities to reduce or remit rates is not limited to cases where 
enforcement of the rates would cause hardship. Section 3A of the Local Government 
(Financial Provisions etc.) (Scotland) Act 1962 (which was added by the Community 
Empowerment (Scotland) Act 2015) also allows a local authority to reduce or remit any rate 
leviable by it, as long as it has regard to its expenditure and income and to the interests of 
persons liable to pay the council tax set by the authority.  
 
A local authority would have to have regard to its duties under ECHR, and equality law more 
generally, in considering any request for remission of rates using the above provisions.  
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Concluding Remarks 
 
53 – 55. The points made are noted. 
 
The Scottish Government has considered the concerns raised in your representations and 
for the reasons stated above it does not accept that section 17 of the Non-Domestic Rates 
(Scotland) Act 2020, or the manner in which it has commenced the provision, are 
incompatible with ECHR.  
 
I hope this letter is of assistance. 
 
Yours sincerely, 
 

Scottish Government  
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