




















From:
To: Cabinet Secretary for Transport, Infrastructure and Connectivity
Cc: Minister for Energy, Connectivity and the Islands; Cabinet Secretary for the Environment, Climate Change

and Land Reform; Cabinet Secretary for Rural Economy and Tourism; Minister for Rural Affairs and the
Natural Environment; Minister for Business, Fair Work and Skills; Minister for Local Government, Housing
and Planning; DG Economy; DG Scottish Exchequer Mailbox; Energy and Climate Change - Business
Management; Hogg A (Andrew); ; ; ; 

 ; ; McCaig C (Callum);
Communications Economy; Cabinet Secretary for Finance; Cabinet Secretary for Economy, Fair Work and
Culture; Ferrie S (Scott); 

Subject: Determination under s36 of the Electricity Act for North Lowther Energy Initiative Wind Farm
Date: 16 December 2020 16:10:36
Attachments:

PO/Cabinet Secretary for Transport, Infrastructure and Connectivity
 
 
APPLICATION FOR CONSENT AND DEEMED PLANNING PERMISSION FOR
THE CONSTRUCTION AND OPERATION OF NORTH LOWTHER ENERGY
INITIATIVE WIND FARM
 
Please see attached for your consideration, a submission and draft decision letter
in relation to an application made by North Lowther Energy Initiative Limited for
section 36 consent for the proposed North Lowther Initiative Wind Farm.
 
The Application proposed a wind powered electricity generating station with an
expected installed generating capacity over 50 megawatts (expected to be around
147 megawatts) comprising of 35 wind turbines with a maximum blade to tip
height of 149 metres.  On 28 April 2018 the Application was amended to comprise
30 wind turbines with a maximum blade to tip height of 149 metres.   The proposed
development was to be located on land approximately 5km south of Crawfordjohn,
2km north–east of Sanquhar and 2km west of Wanlockhead, within the planning
authority area of Dumfries & Galloway Council. 
 
The development is sited within the South Scotland parliamentary region. On this
basis, officials recommend that the Minister for Energy, Connectivity and the
Islands does not take part in the decision-making process.
 
The application was subject to a Public Local Inquiry, the final Report from which
is also attached.  The recommendation is to refuse consent for the application.
 
If you have queries regarding this email or any of the attachments please do not
hesitate to contact me.
 
Kind regards,
 

 
 | Team Leader | Energy Consents Unit

Scottish Government | ':  |  |*:  
To view our current casework please visit www.energyconsents.scot 
To read the Energy Consents Unit’s privacy notice on how personal information is used, please visit
http://www.energyconsents.scot/Documentation.aspx
 

[redacted]

[redacted] [redacted] [redacted]
[redacted]

[redact
[redacted] [redacted]

[redacted]

[redacted]

[redacted]

[redacted]
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From:  
Energy Consents Unit 

Energy and Climate Change Directorate 
16 December 2020  

 
Cabinet Secretary for Transport, Infrastructure and Connectivity 

 
 
APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT 
1989 AND DEEMED PLANNING PERMISSION UNDER SECTION 57(2) OF THE 
TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 FOR THE 
CONSTRUCTION AND OPERATION OF NORTH LOWTHER ENERGY INITIATIVE 
WIND FARM IN DUMFRIES & GALLOWAY. 
 
Purpose 
 
1. To seek your determination of an application from North Lowther Energy Initiative 

Limited Ltd (NLEI Ltd) (“the Company”) for consent under Section 36 of the 
Electricity Act 1989 and deemed planning permission under Section 57(2) of the 
Town & Country Planning (Scotland) Act 1997 to construct and operate North 
Lowther Energy Initiative Wind Farm (“the proposed Development”). 

 
2. The recommendation for the proposed development is refusal. 

 
Priority 

 
3. Routine 
 
Background 
 
Application 
 
4. On 12 June 2017, the Company, applied for consent (the “Application”) under 

section 36 of the Electricity Act 1989 (“the Act”) and a direction under section 57 
of the Town and Country Planning (Scotland) Act 1997 that planning permission 
be deemed to be granted to construct and operate the North Lowther Energy 
Initiative wind farm (“the proposed Development”) situated within the Queensberry 
Estate, approximately 5km south of Crawfordjohn, 2km north–east of Sanquhar 
and 2km west of Wanlockhead, wholly within Dumfries & Galloway planning 
authority area.  

 
5. The proposed Development comprised of 35 turbines wind farm with maximum tip 

height of 149 metres and its associated infrastructure. The proposed Development 
was anticipated to generate around 147 megawatts. 

 
6. On 27 April 2018 the Company submitted additional information called Further 

Environmental Information (“FEI”) to address issues raised by consultees in 
response to the proposed Development, which included amending their proposal 
by deleting 5 turbines (No: T10 – T14) and their associated infrastructure thereby 
reducing the proposed Development from 35 to 30 turbines.   

[redacted]
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Publication of the Application and Consultations 
 
7. In accordance with regulatory requirements, the Application and the FEI was 

subject to a wide ranging consultation, the details of which have been advertised 
to allow the public to make representations. 
 

8. Details of the consultations carried out and summaries of all responses received 
are set out in page 2 to page 7 of the draft decision letter in Annex B to this 
submission. 
 

9. Officials are satisfied that there are no outstanding issues that remain to be 
considered before determination of the Application. 
 

Summary of Statutory Consultee Responses 
 
10. Dumfries & Galloway Council (the “Planning Authority”) object to the proposed 

Development on the basis that, by virtue of its location, siting, scale of turbines 
and general design, would:  

 
• give rise to an unacceptable strategic cumulative landscape effects extending 

development into an undeveloped area of the Lowther Hills and have an 
unacceptable direct impact on the Lowthers Unit of the Southern Uplands 
Landscape Character Type (LCT 19) and an unacceptable indirect impact on 
the Upper Nithsdale unit of the Upper Dale LCT (LCT 9); 

 
• adversely influence the northern section of the Thornhill Uplands Regional 

Scenic Area, sufficient to compromise the special qualities of the designated 
area; and 

 
• appear as a visually dominant and incongruous development which would 

result in significant adverse visual and cumulative visual effects in itself and in 
combination with other approved or built wind farms from a number of sensitive 
visual receptors. 

 
11. NatureScot (formally known as Scottish Natural Heritage) object as a 

consequence of significant adverse landscape and visual impacts on a key part of 
the Lowther Hills, which makes an important contribution to the distinctiveness and 
identity of Scotland’s landscapes which is a matter of national interest.  NatureScot 
also object due to the significant effects on landscape character and designations, 
including cumulative effects.  
 

12. Scottish Environment Protection Agency (“SEPA”) have no objection.   
 

13. Historic Environment Scotland (“HES”) have no objection.  HES consider that 
the proposed Development would have an adverse effect on the setting of two 
scheduled monuments, but not to the extent that the integrity of the setting of these 
monuments would be significantly adversely impacted. 
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Public Representations 
 
14. 414 representations in objection were made to Scottish Ministers through the 

course of the application (either directly from individuals or made by individuals 
through petition) which cite the following reasons for objecting: adverse impacts on 
the landscape of the North Lowther Hills; impacts on the Mennock pass; cumulative 
visual impacts; impacts on rare birds; impacts on the Southern Upland Way; 
impacts on the Setting of Wanlockhead; impacts on peat; traffic and noise 
disturbance; the potential to exacerbate pollution from old mines and the 
detrimental impacts on tourism.  A further 106 public representations have been 
made in support of the development (either directly from individuals or made by 
individuals through petition) which raise support for the following reasons: 
investment to the local area; employment opportunities; combat climate change; 
net environmental benefit in the area; an appropriate use of the site which would 
allow existing farming to continue in harmony with the scheme, safeguarding the 
continued employment of the farmers and the jobs they support; and helping to 
deliver Scotland’s ambitious renewable energy targets. 
 

Public Inquiry 
 
15. The Planning Authority notified Scottish Ministers of their objection to the proposal 

on 19 October 2018.   
 

16. As a consequence of the Planning Authority’s objection to the proposed 
Development the Scottish Ministers were required to have a public inquiry held in 
accordance with paragraph 2(2) of Schedule 8 to the Electricity  Act 1989. 
 

17. A reporter, J Alasdair Edwards (the “Reporter”) was appointed by Scottish 
Ministers on 12 February 2019 to conduct a public inquiry into the Application.  
 

18. Inquiry sessions were held in Sanquhar Community Centre on Tuesday 1 October 
2019 to Thursday 3 October 2019 and Monday 7 October 2019 to Thursday 10 
October 2019.  The single hearing session was held in the late afternoon on 
Thursday 10 October 2019. Closing submissions were exchanged in writing, with 
the final closing submission (on behalf of the Company) being lodged on 16 
December 2019.  
 

19. The Reporter made unaccompanied inspections of the proposed Development 
site, its surroundings and other locations referred to in evidence on 23, 25 and 30 
September 2019, 4, 6, 7 and 11 October 2019 and on 5 February 2020.  
 

20. The Reporter’s recommendation and inquiry report (“the Report”) was received by 
the Scottish Government on 21 October 2020. The Reporter recommends the 
application for Section 36 consent should be refused. 

 
Ministerial Code 

 
21. The North Lowther Energy Initiative Wind Farm is sited within the South Scotland 

parliamentary region represented by the Minister for Energy, Connectivity and the 
Islands. Paragraph 8.3 of the Scottish Ministerial Code: 2018 edition indicates that 
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taking a decision, or being part of the decision making process, in respect of an 
application which falls within the constituency or region represented by the Minister 
might be viewed as prejudicial to the planning process. On this basis, Officials 
recommend that the Minister for Energy, Connectivity and the Islands does not 
take part in the decision-making process. 
 

Recommendation 
 

22. Officials have taken into account the Application, the consultation responses, 
public representations and considered fully the Reporters’ findings, reasoned 
conclusions and recommendations, and are of the view that the Scottish Ministers 
should accept them and adopt them for the purposes of their own decision and: 

 
 Refuse the application for consent under Section 36 of the Electricity act 1989. 
 

Publicity 
 

23. Subject to your agreement, the decision letter will be copied to the Planning 
Authority and the other consultation bodies, and will be made available to the 
public on the Scottish Government’s website and at the library at Victoria Quay, 
Edinburgh. A public notice of the decision will be placed on the Scottish 
Government’s website. 

 
List of Annexes  
 
24. The following annexes are attached to assist you in making your decision: 
 

Annex A         Regulatory Requirements and Advice to Ministers 
Annex B         Draft Decision letter 

 
25. A copy of the Report is attached. 
 
 

 
Energy Consents 
M:  

  
[redacted]

[redacted]
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ANNEX A 
 
REGULATORY REQUIREMENTS AND ADVICE TO MINISTERS 
 
APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT 
1989 AND DEEMED PLANNING PERMISSION UNDER SECTION 57(2) OF THE 
TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 FOR THE 
CONSTRUCTION AND OPERATION OF NORTH LOWTHER ENERGY INITIATIVE  
WIND FARM IN DUMFRIES AND GALLOWAY.  
 
Legislation 
 
The Electricity Act 1989 
 
1. Any proposal to construct, extend or operate a wind farm with a generation 

capacity in excess of 50MW requires consent under Section 36 of the Electricity 
Act 1989 (“the Act”). On granting consent under Section 36 for a development, the 
Scottish Ministers may also direct that planning permission for the development 
shall be deemed to be granted in terms of Section 27 (2) of the Town and Country 
Planning (Scotland) Act 1997 (“the 1997 Act”). The Section 36 consent and 
deemed planning permission may each be subject to conditions. 

 
2. Under paragraph 3(2) of Schedule 9 to the Act the Scottish Ministers must have 

regard to the desirability of preserving the natural beauty of the countryside, of 
conserving flora, fauna, and geological and physiographical features of special 
interest and of protecting sites, buildings and objects of architectural, historic, or 
archaeological interest.  Under paragraph 3(3) of Schedule 9 to the Act the 
Scottish Ministers must avoid, so far as possible, causing injury to fisheries or to 
the stock of fish in any waters. 

 
3. Under Schedule 8 of the Act and the Electricity (Applications for Consent) 

Regulations 1990, the Scottish Ministers are required to consult the relevant 
Planning Authority (in this case Dumfries & Galloway Council) and any other 
interested parties. 

 
EIA Regulations 

 
4. In addition, to comply with the Electricity Works (Environmental Impact 

Assessment) (Scotland) Regulations 2017 (“the 2017 Regulations”), the Scottish 
Ministers had to consult the Planning Authority, Scottish Natural Heritage (now 
referred to as NatureScot), the Scottish Environment Protection Agency (SEPA), 
Historic Environment Scotland (“HES”) and such other persons that were in the 
opinion of the Scottish Ministers likely to be concerned by the proposed 
Development by reason of their specific environmental responsibilities. 

 
5. On 16 May 2017, the Electricity Works (Environmental Impact Assessment) 

(Scotland) Regulations 2017 came into force.  These 2017 regulations revoked 
the Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 
2000 (“the 2000 Regulations”) although certain transitional provisions set out in 
regulation 40(2) are applied to applications for which a scoping opinion was sought 
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or an environmental statement submitted before 16 May 2017.  Those transitional 
provisions therefore apply in this case.  They allow the environmental statement 
to be treated as an environmental impacts assessment report for the purposes of 
the 2017 regulations. 

 
6. The applicable environmental impact assessment Regulations and associated 

requirements that Scottish Ministers must meet are detailed in pages 1 to 2 and 
page 7 of the draft decision letter in Annex B to this submission. 
 

7. Officials consider that the Scottish Ministers can be satisfied that these 
requirements have been met. 
 

Notification and Publicity Requirements 
 
8. Officials have had regard to the requirements regarding publicity and consultation 

laid down in the both the Consents Regulations and the applicable environmental 
impact assessment regulations. Officials advise that the Scottish Ministers can be 
satisfied that advertisement of the Application, the Environmental Statement and 
the Further Environmental Information was made in the local and in the national 
press and that copies were placed in the public domain, and the opportunity given 
for those wishing to make representations to do so. 

 
Environment 
 
9. Officials are of the view that the Scottish Ministers can be satisfied that the 

Company, when formulating its proposal to construct the proposed Development 
had regard to the desirability of preserving natural beauty, of conserving flora, 
fauna and geological and physiographical features of special interest and of 
protecting sites, buildings and objects of architectural, historic, or archaeological 
interest. 

 
10. Officials have had regard to the desirability of the matters mentioned in the 

previous paragraph and the extent to which the Company has done what it 
reasonably can to mitigate the effects of the proposed Development on those 
features, and are satisfied that the Scottish Ministers can be satisfied that the 
Company has done what it reasonably can with regard to mitigation. 

 
Public Inquiry  
 
11. The Planning Authority objected and did not withdraw their objection, causing a 

public inquiry to be held in accordance with paragraph 2(2) of Schedule 8 to the 
Act.  The inquiry sessions were held in Sanquhar Community Centre on Tuesday 
1 October 2019 to Thursday 3 October 2019 and Monday 7 October 2019 to 
Thursday 10 October 2019.  The single hearing session was held in the late 
afternoon on Thursday 10 October 2019.  Closing submissions were exchanged 
in writing, with the final closing submission (on behalf of the Company) being 
lodged on 16 December 2019.  The Reporter made unaccompanied inspections 
of the proposed Development site, its surroundings and other locations referred to 
in evidence on 23, 25 and 30 September 2019, 4, 6, 7 and 11 October 2019 and 
on 5 February 2020. 
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12. In addition to Dumfries & Galloway Council, other parties represented at the public 
inquiry were: 
• North Lowther Energy Initiative Limited  
• NatureScot; 
• Leadhills Community Council  
• Wanlockhead Village Council 
• Scottish Rights of Way and Access Society (Scotways) 
• Lowther Hills Ski Club 
• Oliver Mundell MSP 
• David Mundell MP 

 
13. Cases made by these parties are considered throughout the Reporter’s final 

report.  A link to their respective closing submissions (where made) is included 
under the headings for each party on page 1 of the Report. 
 

14. Other parties, not represented at the public inquiry, who responded to the original 
statutory consultation exercises conducted by the Energy Consents Unit were 
considered by the Reporter and their responses are summarised at paragraphs 
1.11 to 1.16 of the Report. Issue specific comments from the consultees were dealt 
with in the relevant chapters of the  Report.  
 

15. The Reporter’s recommendation and inquiry report was received by the Scottish 
Government on 21 October 2020. 

 
Main issues, findings and recommendations of the Inquiry Report 
 
16. In each chapter of the Report, the Reporter summarises the case for each party, 

taking account of the precognitions, hearing statements, hearing sessions, the 
discussion at the inquiry and the closing submissions.  The Reporter also takes 
into account the environmental information included in the ES, FEI, and 
Supplementary Information as well as the written representations and all of the 
other information supplied for the inquiry and hearing sessions.  The chapters of 
the Report provide the following: 

 
Chapter 1  Background  
Chapter 2   Policy Context  
Chapter 3  Landscape and visual matters 
Chapter 4  Other relevant matters  
Chapter 5  Proposed conditions and legal agreements 
Chapter 6  Overall conclusions and recommendations 
   
 

17. In Chapter 6, at para 6.25 the Reporter takes account of all his conclusions 
recommends that consent under Section 36 of the Electricity Act 1989 
should be refused for the following reasons; 

 
“The proposal would have significant landscape and visual effects, including 
cumulative effects, which would be unacceptable based on the scale and distinct 
landscape features and scenic quality of the area in which the proposed turbines 
would be sited, viewed from and impact upon.  This conclusion is supported by 
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the fact that the proposal would have a significant impact on both the Thornhill 
Uplands Regional Scenic Area and the Leadhills and Lowther Hills Special 
Landscape Area.  There would also be an impact on the landscape and historic 
setting of Wanlockhead.”; and 

 
“in balancing the factors for and against the proposal the significant adverse 
effects on the natural beauty of the area outweigh the benefits envisaged.”   
 

Advice to Ministers 

18. Officials have considered fully and carefully the application, including the 
Environmental Statement, Further Environmental Information, consultation 
responses, public representations, the findings, conclusions and recommendation 
of the Reporter and all other material information.  

 
19. Officials invite Ministers to consider the Report and accept and adopt the 

Reporter’s conclusions.  
 

Recommendation  

20. Officials recommend that consent is refused. A draft decision letter is attached at 
Annex B to that effect. 

 

 
Energy Consents 
M:  

[redacted]

[redacted]




