ANNEX B
Section 27(1) — information intended for future publication

An exemption under section 27(1) of FOISA applies to some of the information
requested because we intend to publish that information within the next 12 weeks of
the date of your request. This exemption applies to the implementation tracker on the
Children (Equal Protection from Assault) (Scotland) Act 2020. We consider that it is
reasonable to withhold the information until that date, rather than release all of this
information before the planned publication date.

This exemption is subject to the ‘public interest test’. Therefore, taking account of all
the circumstances of this case, we have considered if the public interest in disclosing
the information outweighs the public interest in applying the exemption. We have
found that, on balance, the public interest lies in favour of upholding the exemption.
We recognise that there is some public interest in its release and this will be met by
our planned publication. In the meantime, there is a greater public interest in taking
the time necessary to ensure the information has been properly collated and
checked before it is published as planned. Also, we see no public interest in
disrupting our programme of work to release the information ahead of the intended
publication date.

Section 29(1)(a) — formulation or development of government policy

An exemption under section 29(1)(a) of FOISA (formulation or development of
government policy) applies to some of the information requested because it relates
to the ongoing development and publication of the Scottish Government’s policies on
the Hate Crime and Public Order (Scotland) Bill, the Children (Scotland) Act 2020,
the United Nations Convention on the Rights of the Child (Incorporation) (Scotland)
Bill, schools guidance, Gender Recognition Reform (Scotland) Bill and the Sex and
Gender Data Working Group.

This exemption is subject to the ‘public interest test’. Therefore, taking account of all
the circumstances of this case, we have considered if the public interest in disclosing
the information outweighs the public interest in applying the exemption. We have
found that, on balance, the public interest lies in favour of upholding the exemption.
We recognise that there is a public interest in disclosing information as part of open,
transparent and accountable government, and to inform public debate. However,
there is a greater public interest in high quality policy and decision-making, and in
the properly considered implementation and development of policies and decisions.
This means that Ministers and officials need to be able to consider all available
options and to debate those rigorously, to fully understand their possible
implications.



Section 36(1) — legal advice

An exemption under section 36(1) of FOISA (confidentiality in legal proceedings)
applies to some the information requested because it is legal advice and disclosure
would breach legal professional privilege. This exemption is subject to the ‘public
interest test’. Therefore, taking account of all the circumstances of this case, we
have considered if the public interest in disclosing the information outweighs the
public interest in applying the exemption. We have found that, on balance, the public
interest lies in favour of upholding the exemption. We recognise that there is some
public interest in release as part of open and transparent government, and to inform
public debate. However, this is outweighed by the strong public interest in
maintaining the right to confidentiality of communications between legal advisers and
clients, to ensure that Ministers and officials are able to receive legal advice in
confidence, like any other public or private organisation.

Section 38(1)(b) — applicant has asked for personal data of a third party

An exemption under section 38(1)(b) of FOISA (personal information) applies to
some of the information requested because it is personal data of a third party, i.e.
name, e-mail address and contact details. Disclosing this information would
contravene the data protection principles in Article 5(1) of the General Data
Protection Regulation and in section 34(1) of the Data Protection Act 2018. This
exemption is not subject to the ‘public interest test’, so we are not required to
consider if the public interest in disclosing the information outweighs the public
interest in applying the exemption.



