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___ 
Our ref: FoI/18/03666 
4 December 2018 
 
Dear [redacted] 
 
Thank you for your request dated 30 November 2018 under the Freedom of Information 
(Scotland) Act 2002 (FOISA). 
 
Your request 
 
You asked for all correspondence between the Scottish Government and the Scottish 
Professional Football League (SPFL) regarding the SPFL grading assessment rules relating 
to fan behaviour at football matches from 1st July 2017 to the morning of 30th November. 
 
Response to your  request  
 
I attach an email which falls within scope of your request. 
 
While our aim is to provide information whenever possible, in this instance we are unable to 
provide some of the information you have requested because an exemptions under the 
following sections of FOISA apply to that information 
 

s.29(1)(a)  (formulation or development of government policy) 
s.30(c)       (substantial prejudice to the effective conduct of public affairs) 
s.36(2)       (actionable breach of confidence)  
s.38(1)(b)   (personal information) 

 
The reasons why those exemptions apply are explained in the Annex to this letter. 
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Your right to request a review 
 
If you are unhappy with this response to your FOI request, you may ask us to carry out an 
internal review of the response, by writing to: 
 

Dr Andrew Scott  
Director of Population Health 
St Andrews House 
Regent Road 
Edinburgh 
EH1 3DG  
 
Or by email to Directorofpopulationhealth@gov.scot  

 
Your review request should explain why you are dissatisfied with this response, and should 
be made within 40 working days from the date when you received this letter. We will 
complete the review and tell you the result, within 20 working days from the date when we 
receive your review request. 
 
If you are not satisfied with the result of the review, you then have the right to appeal to the 
Scottish Information Commissioner.  More detailed information on your appeal rights is 
available on the Commissioner’s website at: 
http://www.itspublicknowledge.info/YourRights/Unhappywiththeresponse/AppealingtoCommi
ssioner.aspx.  
 
I would, of course, be happy to meet to discuss this with you as well as providing a verbal 
update on our wider work on unacceptable conduct in football. 
 
Yours sincerely  
 
 
[redacted] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

mailto:Directorofpopulationhealth@gov.scot
http://www.itspublicknowledge.info/YourRights/Unhappywiththeresponse/AppealingtoCommissioner.aspx
http://www.itspublicknowledge.info/YourRights/Unhappywiththeresponse/AppealingtoCommissioner.aspx
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ANNEX 
 
REASONS FOR NOT PROVIDING INFORMATION 
 
An exemption applies 
 
An exemption under section 38(1)(b) of FOISA (personal information) applies to some of the 
information requested because it is personal data of a third party, ie the names and contact 
details of individual members of staff, and disclosing it would contravene the data protection 
principles in Article 5(1) of the General Data Protection Regulation and in section 34(1) of the 
Data Protection Act 2018.  This exemption is not subject to the public interest test, so we are 
not required to consider if the public interest in disclosing the information outweighs the 
public interest in applying the exemption. 
 
An exemption under section 36(2) of FOISA (actionable breach of confidence) applies to all 
the information requested because it was obtained from the Scottish Professional Football 
League (SPFL) and disclosure would constitute an actionable breach of confidence.  This is 
because the information is confidential, was provided in circumstances which imposed an 
obligation on the Scottish Government to maintain that confidentiality, and unauthorised 
disclosure would be to the detriment of the SPFL who provided the information.  This 
exemption is not subject to the ‘public interest test’, so we are not required to consider if the 
public interest in disclosing the information outweighs the public interest in applying the 
exemption. 
 
An exemption applies, subject to the public interest test 
 
An exemption under section 29(1)(a) of FOISA (formulation or development of government 
policy) applies to all of the information requested because it relates to the development of 
the Scottish Government’s policy on unacceptable conduct in football. 
  
This exemption is subject to the ‘public interest test’.  Therefore, taking account of all the 
circumstances of this case, we have considered if the public interest in disclosing the 
information outweighs the public interest in applying the exemption.  We have found that, on 
balance, the public interest lies in favour of upholding the exemption.  We recognise that 
there is a public interest in disclosing information as part of open, transparent and 
accountable government, and to inform public debate.  However, there is a greater public 
interest in high quality policy and decision-making, and in the properly considered 
implementation and development of policies and decisions.  This means that Ministers and 
officials need to be able to consider all available options and to debate those rigorously, to 
fully understand their possible implications.  Their candour in doing so will be affected by 
their assessment of whether the discussions on unacceptable conduct will be disclosed in 
the near future, when it may undermine or constrain the Government’s view on that policy 
while it is still under discussion and development. 
 
An exemption under section 30(c) of FOISA (prejudice to effective conduct of public affairs) 
applies to all the information requested.  It is essential for officials to be able to 
communicate, often in confidence, with external stakeholders on a range of issues, including 
unacceptable conduct.  Disclosing the information about this issue, particularly without the 
consent of the stakeholder, is likely to undermine their trust in the Scottish Government and 
will substantially inhibit communications on this type of issue in the future.  The SPFL would 
then be reluctant to provide future information on this issue if they believe that their views are 
likely to be made public, particularly while these discussions are still ongoing.  This would 
significantly harm the Government’s ability to carry out many aspects of its work, and could 
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adversely affect its ability to gather all of the evidence it needs to make fully informed 
decisions on unacceptable conduct. 

  
This exemption is subject to the ‘public interest test’.  Therefore, taking account of all the 
circumstances of this case, we have considered if the public interest in disclosing the 
information outweighs the public interest in applying the exemption.  We have found that, on 
balance, the public interest lies in favour of upholding the exemption.  We recognise that 
there is a public interest in disclosing information as part of open, transparent and 
accountable government, and to inform public debate.  However, there is a greater public 
interest in allowing Ministers and officials a private space within which to communicate with 
appropriate external stakeholders as part of the process of exploring the Government’s 
policy position on unacceptable conduct until the Government as a whole can adopt any 
future policy on this that is sound and likely to be effective.  This private space is essential to 
enable all options to be properly considered, so that good policy decisions can be taken 
based on fully informed advice and evidence, such as that provided by the SPFL.  Premature 
disclosure is likely to undermine the full and frank discussion of issues between the Scottish 
Government and these stakeholders, which in turn will undermine the quality of the policy 
making process, which would not be in the public interest.  
 
 
 
 
 
 
 
 



17 September 2018 

By email only 

Strictly Private and Confidential 
The Scottish Ministers 
St Andrew's House 
Regent Road 
Edinburgh 
EH13DG 

FAO [redact - personal information], Scottish Government [redact - 
personal information] 

Dear Sir 
The Scottish Professional Football League Limited (the "SPFL") 
Unacceptable Conduct at SPFL Matches where a Match Delegate is present ("Relevant 
Matches") 

I refer to my letter dated 9 April 2018 which enclosed information on instances of Unacceptable Conduct 
at Relevant Matches for the period from 14 July 2017 to 3 February 2018 inclusive. 

I am now pleased to enclose a report for the full 201 7 /18 Season, together with details of the traffic light 
reporting system employed, a summary of the key points and some further information which I hope 
you will find useful. 

It is important to note that the reports only cover matches played under the auspices of the SPFL at 
which an SPFL Match Delegate was present. Match Delegates are appointed to all Ladbrokes 
Premiership matches and certain other selected matches of particular interest. The reports clearly 
highlight that 'significant and material' "Unacceptable Conduct" only occurs at a minority of such 
matches. In addition, the SPFL does not expect, or have reason to suspect, that "Unacceptable 
Conduct" regularly occurs at SPFL matches not attended by a Match Delegate - such matches 
constituting the majority of professional football matches played in Scotland each week. 

The information included in or attached to this communication is confidential and is not publicly available 
or accessible. Disclosure of such information would cause substantial harm to the interests of the SPFL 
and I or its shareholders. 

The information included in or attached to this communication has been provided to The Scottish 
Ministers on the basis that it will be used solely for the purposes of the formulation or development of 
Scottish Government policy and I or the provision of advice to The Scottish Ministers. The Scottish 
Ministers may, for the purposes of the formulation or development of Scottish Government policy and I 
or the provision of advice to The Scottish Ministers, disclose the information included in or attached to 
this communication to the following persons: 

• Humza Yousaf MSP, Cabinet Secretary for Justice;
• Joe FitzPatrick MSP, Minister for Public Heallh, Sport and Wellbeing;
• [redact - personal information], Scottish Government [redact - 

personal information];
• Ash Denham, Minister for Community Safety;
• Shona Robison, Cabinet Secretary for Health and Sport;
• Paul Gray, Director of General Health; , 
, 

Andrew Scott, Director of Population Health; 
[redact - personal information] (all of Active Scotland Division); 

• [redact - personal information] (all of Community Safety Unit);
• [redact - personal information],  (Senior Research Offier); and
• John Mcfarlane, David Hutchison (Special Advisors), 

(each a "Recipient" and together the "Recipients"). 

Scottish Pmfessfona! Football league limited 
Hampden Pmk, G!asgowG/i2 9DE 
Regishcred In Scotland No 175364 

Te![redact - personal information] 
Fox [redact - personal information]

Email !nfo@'spfl.co.uk Web spfl co u\; 



Such information must not be disclosed (whether In whole or in part) to any person other than the 
Recipients without the express prior written consent of the SPFL, which consent may be given subject to 
such terms and conditions as the SPFL may in its absolute discretion require. 

In the event that The Scottish Ministers receive a request for any of the information included in or 
attached to this communication under the Freedom of Information (Scotland) Act 2002 or under any 
other statutory or regulatory provision, The Scottish Ministers shall: promptly notify the SPFL of and 
provide the SPFL with a copy of such request; allow the SPFL a reasonable period of time In which to 
consider such request and make representations to The Scottish Ministers In respect of the same; and 
have regard to any such representations from the SPFL before disclosing any information included in or 
attached to this communication in response to such request. 

Should you have any queries, please do not hesitate to get in touch. 

Yours sincerely

Scottish Professional Football League 
Enc. 



Action Notes 

All paperwork about 
original decision and 
the information 
requested obtained. 
  

 Email from [redacted – personal information] allocating me as reviewer sent on 05/02/2019 10:35 
with review request attached 

 Email from [redacted – personal information ]with paperwork from original decision attached sent on 
05/02/2019 14:21 

Case discussed with 
original request-
handler(s). 

Meeting with [redacted – personal information] and [redacted – personal information] at VQ on 13 
February 1400 (arranged 8 February) 

Was original request 
handled under the 
correct statutory 
regime, i.e. FOISA, 
EIRs or the Data 
Protection Act 1998 
(DPA). 
   

Yes – paperwork reviewed 8 February 

Was original request 
valid. 
   

Yes – paperwork reviewed 8 February 

Were procedures 
properly followed and 
all statutory 
obligations met. 
   

Yes – paperwork reviewed 8 February 

Was all relevant 
information identified. 
  

Yes – paperwork reviewed 8 February 

FOI exemption(s)/ 
EIRs exception(s) and 
the public interest test 
re-considered. 

The following exemptions were originally applied: 

 s.30(c)       (substantial prejudice to the effective conduct of public affairs) 

 s.36(2)       (actionable breach of confidence)  

 s.38(1)(b)   (personal information) 



   Considering s.30(c), disclosing the report would undermine the working relationship between SG and 
the SPFL and make it extremely unlikely that this type of information would be shared again in future. 
 
Considering s.36(2), the information has the “necessary quality of confidence” – it is not common 
knowledge, and could not be ascertained from other information which is in the public domain with 
relative ease. SG received the information in circumstances which imposed an obligation to maintain 
confidence, expressly recorded. SPFL has clearly expressed, in writing and orally, that unauthorised 
disclosure would cause substantial harm to the interests of the SPFL and its shareholders. 
 
Considering s.38(1)(b), this applies to the email included with the original response. The applicant noted 
that he is happy to accept ‘personal e-mails between officials to the Government and SPFL may fall 
outwith the terms of FOI legislation.’ On this basis need to make clear in review response that 
exemption s.38(1)(b) was only applied to the emails. 

Points made by the 
applicant in their 
review request 
considered. 
  

Applicant restated that he believes the report should be made available as the information contained 
within it has a clear impact on public policy relating to tackling sectarianism in society. Applicant 
included an extract from the 2017 ‘Tackling sectarianism in Scotland: review of implementation’ 
document published by SG on behalf of its Independent Advisor on Sectarianism Prof Duncan Morrow 
as supporting evidence, and linked to a BBC report relating to concerns expressed by ‘whistleblowers’ 
within the SPFL Match Observer system. The extract and report do not raise any issues which were not 
considered originally by the case handler nor do they provide any grounds for changing the original 
decision. 

Is it possible to 
provide additional 
information?  
  

 No.  

Is further advice 
needed from e.g. 
Director, SGLD or the 
FOI Unit? 
  

 No.  

Draft review response 
prepared  

 Yes – sent to FOI unit on 15 February 



Reviewer must clear 
response with the FOI 
Unit.  You should also 
clear response with 
Minister(s) and/or 
appropriate senior 
official(s) before issue, 
if necessary.  

Response cleared by FOI unit on 15 February; 
Response then sent to SpADs on 15 February; 
Call to SpADs office on 20 February to chase response; 
Response cleared by SpADs on 21 February with confirmation that Ministerial clearance is not required 
but lines should be prepared; 
Lines sent to FOI Unit 22 February; 
Lines sent to Comms Healthier 22 & 25 February; 
Lines cleared 25 February   

Response to be 
issued by reviewer 
within 20 working days 
of receipt in Scottish 
Government. 

Response issued 26 February 2019 

If information is to be 
provided, this should 
normally be included 
with the response. 

Not applicable 

If review finds 
procedures were not 
properly followed, the 
reviewer should 
advise the area that 
originally handled the 
case. 

Not applicable 

The reviewer must 
fully record the review 
process.  All papers 
relating to review 
should be saved with 
the original case 
papers in the eRDM 
casefile. 

eRDM casefile updated with all review papers on 26 February 2019 
 



Update FOI Tracker to 
record outcome of 
review. 

Tracker updated 26 February 2019 

 



Action Notes 

All paperwork about 
original decision and 
the information 
requested obtained. 
  

 Email from [redacted] allocating me as reviewer sent on 05/02/2019 10:35 with review request 
attached 

 Email from [redacted] with paperwork from original decision attached sent on 05/02/2019 14:21 

Case discussed with 
original request-
handler(s). 

Meeting with [redacted] and [redacted] at VQ on 13 February 1400 (arranged 8 February) 

Was original request 
handled under the 
correct statutory 
regime, ie FOISA, 
EIRs or the Data 
Protection Act 1998 
(DPA). 
   

Yes – paperwork reviewed 8 February 

Was original request 
valid. 
   

Yes – paperwork reviewed 8 February 

Were procedures 
properly followed and 
all statutory 
obligations met. 
   

Yes – paperwork reviewed 8 February 

Was all relevant 
information identified. 
  

Yes – paperwork reviewed 8 February 

FOI exemption(s)/ 
EIRs exception(s) and 
the public interest test 
re-considered. 

The following exemptions were originally applied: 

 s.30(c)       (substantial prejudice to the effective conduct of public affairs) 

 s.36(2)       (actionable breach of confidence)  

 s.38(1)(b)   (personal information) 



   Considering s.30(c), disclosing the report would undermine the working relationship between SG and 
the SPFL and make it extremely unlikely that this type of information would be shared again in future. 
 
Considering s.36(2), the information has the “necessary quality of confidence” – it is not common 
knowledge, and could not be ascertained from other information which is in the public domain with 
relative ease. SG received the information in circumstances which imposed an obligation to maintain 
confidence, expressly recorded. SPFL has clearly expressed, in writing and orally, that unauthorised 
disclosure would cause substantial harm to the interests of the SPFL and its shareholders. 
 
Considering s.38(1)(b), this applies to the email included with the original response. The applicant noted 
that he is happy to accept ‘personal e-mails between officials to the Government and SPFL may fall 
outwith the terms of FOI legislation.’ On this basis need to make clear in review response that 
exemption s.38(1)(b) was only applied to the emails. 

Points made by the 
applicant in their 
review request 
considered. 
  

Applicant restated that he believes the report should be made available as the information contained 
within it has a clear impact on public policy relating to tackling sectarianism in society. Applicant 
included an extract from the 2017 ‘Tackling sectarianism in Scotland: review of implementation’ 
document published by SG on behalf of its Independent Advisor on Sectarianism Prof Duncan Morrow 
as supporting evidence, and linked to a BBC report relating to concerns expressed by ‘whistleblowers’ 
within the SPFL Match Observer system. The extract and report do not raise any issues which were not 
considered originally by the case handler nor do they provide any grounds for changing the original 
decision. 

Is it possible to 
provide additional 
information?  
  

 No.  

Is further advice 
needed from e.g. 
Director, SGLD or the 
FOI Unit? 
  

 No.  

Draft review response 
prepared  

 Yes – sent to FOI unit on 15 February 



Reviewer must clear 
response with the FOI 
Unit.  You should also 
clear response with 
Minister(s) and/or 
appropriate senior 
official(s) before issue, 
if necessary.  

 

Response to be 
issued by reviewer 
within 20 working days 
of receipt in Scottish 
Government. 

 

If information is to be 
provided, this should 
normally be included 
with the response. 

Not applicable 

If review finds 
procedures were not 
properly followed, the 
reviewer should 
advise the area that 
originally handled the 
case. 

Not applicable 

The reviewer must 
fully record the review 
process.  All papers 
relating to review 
should be saved with 
the original case 
papers in the eRDM 
casefile. 

Email acknowledging review underway saved 8 February 
 



Update FOI Tracker to 
record outcome of 
review. 
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Population Health Directorate 

Active Scotland Division 

 

 
E: [redacted]@gov.scot 

 

 

 

Dave Scott 
David.Scott@nilbymouth.org 
 
 

 

___ 
Our ref: 2018/0039636 
 December 2018 
 
Dear Dave 
 
Thank you for your request dated 30 November 2018 under the Freedom of Information 
(Scotland) Act 2002 (FOISA). 
 
You asked for all correspondence between the Scottish Government and the Scottish 
Professional Football League (SPFL) regarding the SPFL grading assessment rules relating 
to fan behaviour at football matches from 1st July 2017 to the morning of 30th November. 
 
I attach an email which falls within scope of your request. 
 
While we do hold some additional material, the release of this would substantially prejudice 
effective conduct of our affairs – particularly in relation to engagement with stakeholders, and 
is therefore exempt under section 30(c) of the FOISA.  I have also applied the public interest 
test to this request and concluded that disclosure of the material would interfere with the 
Scottish Government’s ability to effectively consider this issue. 
 
If you are unhappy with this response to your FOI request, you may ask us to carry out an 
internal review of the response, by writing to Dr Andrew Scott, Director of Population Health, 
St Andrews House, Regent Road, Edinburgh, EH1 3DG or at 
Directorofpopulationhealth@gov.scot.  Your review request should explain why you are 
dissatisfied with this response, and should be made within 40 working days from the date 
when you received this letter. We will complete the review and tell you the result, within 20 
working days from the date when we receive your review request. 
 
I would, of course, be happy to meet to give you a verbal update on our wider work on 
unacceptable conduct in football. 
 
Yours sincerely  
 
 
[redacted] 

mailto:David.Scott@nilbymouth.org
mailto:Directorofpopulationhealth@gov.scot


From: [redacted]@gov.scot> On Behalf Of Minister for Public Health, Sport and Wellbeing 
Sent: 03 January 2019 16:04 
To: [redacted]@gov.scot>; Minister for Public Health, Sport and Wellbeing 
<MinisterPHSW@gov.scot> 
Cc: [redacted]@gov.scot; [redacted] (Active Scotland) [redacted]@gov.scot; Hutchison D (David) 
<David.Hutchison@gov.scot>; FoI SpAds PO <FoI.SpAdsPO@gov.scot>; Freedom of Information 
<foi@gov.scot>; [redacted]@gov.scot; [redacted]@gov.scot 
Subject: 19.RE: FOI - Dave Scott - Nil By Mouth 
 

Hi [redacted] 
Thanks for this.  Mr FitzPatrick would prefer for it to be removed. On that basis he is 
content to clear.  
 
Thanks.  
[redacted] 

[redacted]  

Private Secretary 

Minister For Public Health, Sport and Wellbeing 

St Andrews House  

Tel: 0131 244 [redacted] 

Email: MinisterPHSW@gov.scot 

 
 
 
From: [redacted]@gov.scot  
Sent: 03 January 2019 14:39 
To: Minister for Public Health, Sport and Wellbeing <MinisterPHSW@gov.scot> 
Cc: [redacted]@gov.scot; [redacted] (Active Scotland) [redacted]@gov.scot; Hutchison D (David) 
<David.Hutchison@gov.scot>; FoI SpAds PO <FoI.SpAdsPO@gov.scot>; Freedom of Information 
<foi@gov.scot>; [redacted]@gov.scot; [redacted]@gov.scot 
Subject: RE: FOI - Dave Scott - Nil By Mouth 
 

Thanks [redacted] 
 
29(1)(a) was applied as this information informs our position in this area – not least 
consideration of proposals for strict liability, which has been raised recently by some 
MSPs. By their very nature these reports will help inform that policy development – 
the SPFL state expressly in their letter that this in one of the reasons they are 
sharing this information with us. 
 
As we have other exemptions applied – FOI are content to remove if the Minister 
wishes. 
 
Let me know. 
 
[redacted]  
 
 

mailto:MinisterPHSW@gov.scot
mailto:MinisterPHSW@gov.scot
mailto:David.Hutchison@gov.scot
mailto:FoI.SpAdsPO@gov.scot
mailto:foi@gov.scot


From: [redacted]@gov.scot On Behalf Of Minister for Public Health, Sport and Wellbeing 
Sent: 03 January 2019 14:30 
To: [redacted]@gov.scot; Minister for Public Health, Sport and Wellbeing 
<MinisterPHSW@gov.scot> 
Cc: [redacted]@gov.scot; [redacted] (Active Scotland) [redacted]@gov.scot; Hutchison D (David) 
<David.Hutchison@gov.scot>; FoI SpAds PO <FoI.SpAdsPO@gov.scot>; Freedom of Information 
<foi@gov.scot>; [redacted]@gov.scot; [redacted]@gov.scot 
Subject: RE: FOI - Dave Scott - Nil By Mouth 
 

[redacted] 
Mr FitzPatrick has considered and is content with what is being released and 
withheld but is not convinced that section 29(1)(a) applies. Would the FOI unit be 
happy to answer without that exclusion? Grateful if you could check.  
 
Thanks.  
[redacted] 

[redacted]  

Private Secretary 

Minister For Public Health, Sport and Wellbeing 

St Andrews House  

Tel: 0131 244 [redacted] 

Email: MinisterPHSW@gov.scot 

 
 
 
From: [redacted]@gov.scot   
Sent: 03 January 2019 12:59 
To: Minister for Public Health, Sport and Wellbeing <MinisterPHSW@gov.scot> 
Cc: redacted]@gov.scot; [redacted] (Active Scotland) [redacted]@gov.scot; Hutchison D (David) 
<David.Hutchison@gov.scot>; FoI SpAds PO <FoI.SpAdsPO@gov.scot>; Freedom of Information 
<foi@gov.scot>; [redacted]@gov.scot; [redacted]@gov.scot 
Subject: FOI - Dave Scott - Nil By Mouth 
 

[redacted]/[redacted] 
 
Please see attached draft FOI response with a deadline of 4 January 2019. 
 
I have enclosed one email that will be released and a document that will be exempt 
following advice from SpAds and FOI unit. 
 
[redacted] 
 
[redacted]| Policy Officer | Scottish Government | Active Scotland 
Area 3J North | Victoria Quay | Edinburgh | EH6 6QQ 

   0131 244 [redacted] 
[redacted]@gov.scot 
 

mailto:MinisterPHSW@gov.scot
mailto:David.Hutchison@gov.scot
mailto:FoI.SpAdsPO@gov.scot
mailto:foi@gov.scot
mailto:MinisterPHSW@gov.scot
mailto:MinisterPHSW@gov.scot
mailto:David.Hutchison@gov.scot
mailto:FoI.SpAdsPO@gov.scot
mailto:foi@gov.scot


 

 
 
 
 
 
 
 
 



From: [redacted]   
Sent: 31 December 2018 11:26 
To: Hutchison D (David) <David.Hutchison@gov.scot>; [redacted] (Active Scotland) 
[redacted]gov.scot; [redacted]@gov.scot 
Cc: FoI SpAds PO <FoI.SpAdsPO@gov.scot> 
Subject: 21.RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 

All 
 
Please see revised draft with all exemptions and reasons for applying them in the 
annex. 
 
Let me know if you are content for this to go to the Minister for clearance. 
 
[redacted] 
 
From: Hutchison D (David) <David.Hutchison@gov.scot>  
Sent: 28 December 2018 07:54 
To: [redacted] (Active Scotland[redacted@gov.scot; [redacted]@gov.scot; [redacted]@gov.scot 
Cc: FoI SpAds PO <FoI.SpAdsPO@gov.scot> 
Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 

Thanks, 

 

Applying the 36(2) exemption is quite a high bar to cross, but from my reading of the letter it 

seems to be clearly what the SPFL would be angling for. It would substantially strengthen the 

case for applying it if SPFL were to supply their view on why it would be substantially 

detrimental for release. This would be material if it ever ended up as an appeal to the 

commissioner down the line. 

 

Sent with BlackBerry Work 

(www.blackberry.com) 

From: [redacted] (Active Scotland) [redacted]@gov.scot 

Date: Friday, 28 Dec 2018, 7:39 am 

To: Hutchison D (David) <David.Hutchison@gov.scot>, [redacted]@gov.scot; [redacted]@gov.scot 

Cc: FoI SpAds PO <FoI.SpAdsPO@gov.scot> 

Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 

 
Davie 
  
Many thanks. 
  
I can confirm that the SPFL is aware of this request. Following some discussion with the FOI 
Unit, we asked the SPFL if the conditions attached to the information shared with us were 
the same – ie that the information could not be released – and the SPFL confirmed strongly 
that nothing had changed. If the information was released, I am certain we would no longer 
receive it. 
  
[redacted] 
  
  

mailto:David.Hutchison@gov.scot
mailto:FoI.SpAdsPO@gov.scot
http://www.blackberry.com/
mailto:David.Hutchison@gov.scot
mailto:FoI.SpAdsPO@gov.scot


  
  
From: Hutchison D (David) <David.Hutchison@gov.scot>  
Sent: 27 December 2018 15:59 
To: [redacted]@gov.scot; [redacted]@gov.scot 
Cc: [redacted] (Active Scotland)[redacted]@gov.scot; FoI SpAds PO <FoI.SpAdsPO@gov.scot> 
Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 
  

I’ve had a chance to look over this material today. 
  
My only suggestion would be to treat the emails in the same fashion as you are 
treating the rest of the material. 
  
The request has 2 components – first on the grading assessment rules and second 
on the end of season report request. 
  
The emails highlighted and the letter from the SPFL, and its annexes, would appear 
to me to be within the scope of the request. 
  
There are 3 exemptions that I think would have to be considered – on confidentiality, 
on conduct of public affairs, and on policy development. 
  
The SPFL letter states clearly their view “The information included in or attached to 
this communication is confidential and is not publicly available or accessible. 
Disclosure of such information would cause substantial harm to the interests of the 
SPFL.” 
  
This would indicate to my reading the SPFL’s view that should this information be 
requested by a third party that it should be exempted under 36(2) of FOISA. As this 
was information obtained from outwith the Scottish Government we have to assess 
whether we believe that its release would result in an actionable breach of 
confidence.  
  
There are three points that must be met if we are to consider withholding under 36(2) 
– 1) it has the necessary quality of confidence, 2) that we received the information in 
circumstances which imposed an obligation on us to maintain confidence, 3) that 
unauthorised disclosure would be to the detriment of the SPFL. 
  
I think it meets the first test – in that the information is not common knowledge (SPFL 
make clear it is not publicly accessible or available), that only around 100 days since 
the information was provided. 
  
I think it also meets the second test – the SPFL have stated expressly their terms 
under which the information has been shared with us. 
  
I think a case can be made that it also meets the third test – the SPFL have 
expressed clearly in the letter their view that disclosure would cause substantial 
harm to the interests of the SPFL and its shareholders. We have to consider whether 
we could reasonably argue that there would be a defence of public interest – here 
we there obviously the distinction of what would be of interest to the public, rather 

mailto:David.Hutchison@gov.scot
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than in the public interest. As the other exemptions we would apply would rest of us 
applying the public interest test I would be content for us to apply 36(2) provided we 
believed the public interest test had been met for applying exemptions on public 
affairs and policy development.  
  
The SPFL request in their letter to be notified of FOIs for this information – have we 
done so? If not I would strongly urge that we do so now. In contacting them to notify 
them I would also suggest you ask for any material they wish to provide to us that 
would provide evidence that disclosure of the information would cause detriment or 
damage. If they cannot provide such evidence then it would mean there were not 
grounds for applying 36(2). However, even with asking for them for this information 
we need to be clear that we will be responding by 4 January.  
  
I would be happy with the application of 30(c), although it would be worth ensuring 
that for our records you have a clearly recorded rationale for this – in my own view 
the likelihood of third parties sharing sensitive information with us would be greatly 
diminished if they expected it would be disclosed publicly within a short time period 
when they had given their express view on its confidential nature. On the balance of 
the test I would find that the interest rest in withholding as the information is both 
very sensitive in nature and recent. If the same information was requested in a few 
years, for example, I would have expected that balance to shift. 
  
I would also apply 29(1)(a) as this information informs our position on steps in this 
area – not least consideration of proposals for strict liability, which has been raised 
recently by some MSPs. By their very nature these reports will help inform that policy 
development – again SPFL state expressly in their letter that this in one of the 
reasons they are sharing this information with us. 
  
Final thought is the SPFL letter refers to a previous letter from 9 April 2018 – if there 
is any material in this which relates to the grading assessment rules I would imagine 
that those elements would also be within the scope of the request. 
  
Given this is clearly a sensitive area I would think you would also want Ministerial 
clearance for the final release – but I can see no reason why the above couldn’t be 
done by the 4 January deadline. 
 
D 
  
  
  
  
  
From: [redacted]@gov.scot  
Sent: 24 December 2018 12:06 
To: Hutchison D (David) <David.Hutchison@gov.scot>; [redacted]@gov.scot 
Cc: [redacted] (Active Scotland) [redacted]@gov.scot 
Subject: FOI - David Scott - Nil by Mouth - SPFL Data 
  

Davie/[redacted] 
  

mailto:David.Hutchison@gov.scot


Please see attached response to the FOI below – this has been cleared by the FOI 
unit. 
  
Are you content for me to issue?  Deadline is 4 January. 
  
[redacted] 
  
------------------------------------------------------------------------------------------- 
  
Good Morning  
  
 I would like to make a request under the Freedom of Information (Scotland) Act 
2002.  
  
I would be most grateful if you could provide me with details of all correspondence 
between the Scottish Government and the Scottish Professional Football League 
(SPFL) regarding the SPFL grading assessment rules relating to fan behaviour at 
football matches from 1st July 2017 to this morning 30th November. I would also be 
grateful for a copy of any ‘end of season’ report prepared by the SPFL on this 
subject which has been sent to Scottish Ministers during 2018. 
  
I would appreciate this response in electronic format to this email address and within 
the timescales outlined within the Act. 
  
Should you require any further information in respect of this request please do not 
hesitate to get in touch. 
  
Best wishes 
  
  
Dave Scott 
Campaign Director 
Nil by Mouth 
Touchbase 
43 Middlesex Street 
Glasgow 
G41 1EE 
Tel: [redacted] 
www.nilbymouth.org 
  
  
[redacted]| Policy Officer | Scottish Government | Active Scotland 
Area 3J North | Victoria Quay | Edinburgh | EH6 6QQ 

   0131 244 [redacted] 

[redacted]@gov.scot 
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From: [redacted]  
Sent: 27 December 2018 10:40 
To: Hutchison D (David) <David.Hutchison@gov.scot>; [redacted]@gov.scot; [redacted]@gov.scot 
Cc: FoI SpAds PO <FoI.SpAdsPO@gov.scot> 
Subject: 22.RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 

Here you go Davie. 
 
[redacted] 
 
From: Hutchison D (David) <David.Hutchison@gov.scot>  
Sent: 27 December 2018 10:38 
To: [redacted] (Active Scotland) [redacted]@gov.scot; [redacted]@gov.scot; [redacted]@gov.scot 
Cc: FoI SpAds PO <FoI.SpAdsPO@gov.scot> 
Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 

Could the proposed response be resent to me, I can’t find it in my inbox for some 
reason. 
 
[redacted] 
 
From: [redacted] (Active Scotland) [redacted]@gov.scot; 
Sent: 27 December 2018 09:33 
To: [redacted]@gov.scot; [redacted]@gov.scot; [redacted]@gov.scot; Hutchison D (David) 
<David.Hutchison@gov.scot> 
Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 
I agree – as [redacted] and I discussed last week, I think a review is inevitable and an appeal 
is also very likely. 
 
[redacted] 
 
From: [redacted]@gov.scot  
Sent: 26 December 2018 17:28 
To: [redacted]@gov.scot; Hutchison D (David) <David.Hutchison@gov.scot> 
Cc: [redacted] (Active Scotland) [redacted]@gov.scot; 
Subject: RE: FOI - David Scott - Nil by Mouth - SPFL Data 
 

I’m content for this to issue. It might be worth a note in the system copied to the FOI unit and 

[redacted] office to say that there is a very strong likelihood that this will be appealed and 

raised with the commissioner as a test case.  

 

 

[redacted] 

Head of Active Scotland Division  

Tel 0131 244[redacted] 

Mob [redacted] 

From: [redacted] 

Date: Monday, 24 Dec 2018, 12:06 pm 
To: Hutchison D (David) <David.Hutchison@gov.scot>, [redacted]@gov.scot 

Cc: [redacted] (Active Scotland) [redacted]@gov.scot; 

mailto:David.Hutchison@gov.scot
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Subject: FOI - David Scott - Nil by Mouth - SPFL Data 

 

Davie/[redacted] 
  
Please see attached response to the FOI below – this has been cleared by the FOI 
unit. 
  
Are you content for me to issue?  Deadline is 4 January. 
  
[redacted] 
  
------------------------------------------------------------------------------------------- 
  
Good Morning  
  
 I would like to make a request under the Freedom of Information (Scotland) Act 
2002.  
  
I would be most grateful if you could provide me with details of all correspondence 
between the Scottish Government and the Scottish Professional Football League 
(SPFL) regarding the SPFL grading assessment rules relating to fan behaviour at 
football matches from 1st July 2017 to this morning 30th November. I would also be 
grateful for a copy of any ‘end of season’ report prepared by the SPFL on this 
subject which has been sent to Scottish Ministers during 2018. 
  
I would appreciate this response in electronic format to this email address and within 
the timescales outlined within the Act. 
  
Should you require any further information in respect of this request please do not 
hesitate to get in touch. 
  
Best wishes 
  
  
Dave Scott 
Campaign Director 
Nil by Mouth 
Touchbase 
43 Middlesex Street 
Glasgow 
G41 1EE 
Tel: [redacted] 
www.nilbymouth.org 
  
  
[redacted]| Policy Officer | Scottish Government | Active Scotland 
Area 3J North | Victoria Quay | Edinburgh | EH6 6QQ 

   0131 244 [redacted] 
[redacted]@gov.scot 
  

http://www.nilbymouth.org/


 

 
  
  
  
  
  
  
 



From: [redacted]  
Sent: 19 December 2018 11:25 
To: [redacted]@gov.scot 
Cc: [redacted] (Active Scotland) <[redacted]@gov.scot> 
Subject: 25.RE: FOI - HSC - SPFL - David Scott - Nil by Mouth 
 

Hi [redacted] 
 
Does this draft look okay from your perspective? 
 
Thanks for your help. 
 
[redacted] 
 
From: [redacted]@gov.scot   
Sent: 18 December 2018 11:28 
To: [redacted]@gov.scot 
Subject: RE: FOI - HSC - SPFL - David Scott - Nil by Mouth 
 

Hi [redacted], 
 
Thank you for confirming with SPFL. 
 
My first note would be that the report/documentation that was attached to the letter in 
question, would also be in scope for the response and also has to be considered for 
release. 
 
Based upon the arguments provided by SPFL, there are a couple of options 
available to us dependant on your judgement. 
 
Firstly, dependant on what stage we are at with the policy, you may be able to apply 
section 29(1)(a) Formulation or development of SG policy. Please note the guidance 
available: 
 
http://www.itspublicknowledge.info/Law/FOISA-
EIRsGuidance/section29/Section29.aspx 
 
This would be dependent on formulation/development of a new SG policy still being 
live and ongoing and that the letter/report received was/is being used to inform such. 
If there is already an existing policy or the policy has now been drafted, this would 
not apply. 
 
However, you may wish to also consider the application of section 30(c) Substantial 
Prejudice to the effective conduct of public affairs (in relations to 
communications/meetings with external Shareholders). Please note the guidance 
available: 
 
http://www.itspublicknowledge.info/Law/FOISA-
EIRsGuidance/section30/Section30.aspx 
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If we can successfully argue that releasing the letter/report would substantially 
prejudice our ability to liaise effectively with external stakeholders and cause 
damage to existing or future relationships, then this exemption may be best applied. 
 
We cannot exclude the documents from release on the word of SPFL, we have to be 
content that we have reached the threshold for one of the above exemptions to 
apply. 
 
I hope this helps. 
 
Regards  
 
[redacted] 
 

[redacted] 
Casework Officer  
Freedom of Information Unit 
2W 
St Andrews House 
0131 244 [redacted] 

 
 
 
 
 
 
From: [redacted]@gov.scot  
Sent: 18 December 2018 10:54 
To: [redacted]@gov.scot 
Subject: RE: FOI - HSC - SPFL - David Scott - Nil by Mouth 
 

Hi [redacted] 
 
I discussed the FOI with the SPFL, which has confirmed strongly that the conditions 
attached to the data and its circulation still apply. Its potential release would 
completely compromise the basis on which it is shared with the Scottish Government 
as it is internal management information which is not published. 
 
[redacted] 
 
 
From: [redacted]@gov.scot  
Sent: 14 December 2018 09:40 
To: [redacted]@gov.scot 
Subject: RE: FOI - HSC - SPFL - David Scott - Nil by Mouth 
 

Hi [redacted], 
 
As per the closing paragraph on this letter, I would approach SPFL and seek their 
views on disclosure of this document. 



 
They should not be provided with the full request, just the wording of the request – 
they should not be made aware of the requestor’s identity or their details. 
 
Once we have their stance on disclosure, we are better informed to make a decision 
regarding such. We need to have the arguments against disclosure before we can 
consider any exemptions that may apply. I appreciate they have touched upon this in 
the letter (formulation of SG policy/advice to Ministers) but we do need to ensure that 
these arguments remain the same, given that this letter was from September. 
 
When you hear back from them, please revert back to me with their comments and I 
will consider further. 
 
Regards 
 
[redacted] 
 
 
From: [redacted]@gov.scot  
Sent: 13 December 2018 18:04 
To: Freedom of Information <foi@gov.scot> 
Subject: FW: FOI - HSC - SPFL - David Scott - Nil by Mouth 
 

Good afternoon 
 
Can you offer advice to the FOI below please. 
 
The guidance he refers to is attached (front page only due to sharing instructions 
from the Scottish Professional Football League), but given the conditions attached – 
and the terms on which it was shared (private and confidential) – is this exempt for 
release? 
 
Thanks for your help. 
 
[redacted] 
 
[redacted]| Policy Officer | Scottish Government | Active Scotland 
Area 3J North | Victoria Quay | Edinburgh | EH6 6QQ 

   0131 244 [redacted] 

[redacted]@gov.scot 
 

------------------------------------------------------------------------------------------- 
 
Good Morning  

 

 I would like to make a request under the Freedom of Information (Scotland) Act 2002.  

 

I would be most grateful if you could provide me with details of all correspondence between 

the Scottish Government and the Scottish Professional Football League (SPFL) regarding the 

SPFL grading assessment rules relating to fan behaviour at football matches from 1st July 
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2017 to this morning 30th November. I would also be grateful for a copy of any ‘end of 

season’ report prepared by the SPFL on this subject which has been sent to Scottish Ministers 

during 2018. 

 

I would appreciate this response in electronic format to this email address and within the 

timescales outlined within the Act. 

 

Should you require any further information in respect of this request please do not hesitate to 

get in touch. 

 

Best wishes 

 

 

Dave Scott 

Campaign Director 

Nil by Mouth 

Touchbase 

43 Middlesex Street 

Glasgow 

G41 1EE 

Tel: [redacted] 

www.nilbymouth.org 
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Victoria Quay, Edinburgh  EH6 6QQ 

www.gov.scot   
 

Population Health Directorate 

Active Scotland Division 

 

 
E: [redacted]@gov.scot 

 

 

 

Dave Scott 
David.Scott@nilbymouth.org 
 
 

 

___ 
 
Our ref: 2018/0039636 
19 December 2018 
 
Dear Dave 
 
Thank you for your request dated 30 November 2018 under the Freedom of Information 
(Scotland) Act 2002 (FOISA). 
 
You asked for all correspondence between the Scottish Government and the Scottish 
Professional Football League (SPFL) regarding the SPFL grading assessment rules relating 
to fan behaviour at football matches from 1st July 2017 to the morning of 30th November. 
 
I attach emails which fall within scope of your request. 
 
While we do hold some additional material, the release of this would substantially prejudice 
effective conduct of our affairs – particularly in relation to engagement with stakeholders and 
is therefore exempt under section 30(c) of the FOISA.  If you are unhappy with this response 
to your FOI request, you may ask us to carry out an internal review of the response, by 
writing to Dr Andrew Scott, Director of Population Health, St Andrews House, Regent Road, 
Edinburgh, EH1 3DG or at Directorofpopulationhealth@gov.scot 
 
Your review request should explain why you are dissatisfied with this response, and should 
be made within 40 working days from the date when you received this letter. We will 
complete the review and tell you the result, within 20 working days from the date when we 
receive your review request. 
 
I would, of course, be happy to meet to give you a verbal update on our wider work on 
unacceptable conduct in football. 
 
Yours sincerely  
 
 
 
[redacted] 
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