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 AFFIDAVIT OF [redacted] 

 

 

At EDINBURGH  on the                         day of June   , Two thousand and twenty in the 

presence of [redacted], Solicitor and Notary Public, COMPEARED [redacted] [] 

BEING SOLEMNLY SWORN AND EXAMINED DEPONES  as follows:     

 

1. My name is [redacted] and my address is c/o Scottish Government, Victoria 

Quay Edinburgh EH6 6QQ. 

 

2. I am the Head of the Non-Domestic Rates Policy section within the Scottish 

Government Local Government and Analytical Services Division. 

 

3. My section was involved in advising Scottish Ministers in relation to the 

package of Business Support measures brought forward as a response to the 

Covid 19 pandemic. 

 

4. I should explain at the outset that the value of the Scottish Government’s 

budget is largely set by block grant funding from the United Kingdom 

Government changes in which are generally determined by application of the 

Barnett Formula. The Barnett Formula allocates to Scotland a population share 

of changes in funding for comparable spending programmes in England, or in 

England and Wales as appropriate.  Comparability is the extent to which 

services delivered by UK Government departments correspond to services 

delivered by the devolved administrations. 

 

5. Barnett consequentials (changes to the block grant determined by the Barnett 

formula) accrued to the Scottish Government are added to or, if comparable 

UK Government department budgets have been reduced rather than increased, 
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deducted from the funding available to the Scottish Government.  It is then for 

Scottish Ministers to decide how all the resources available to them should be 

allocated, subject to appropriate scrutiny by the Scottish Parliament. 

 

6. The Barnett Formula is also used to determine the budgets for Wales and 

Northern Ireland. 

 

7. As the Barnett Formula gives devolved administrations a population-based 

share of changes in funding in England for “comparable” services, if the UK 

Government policy measure resulting in consequentials is linked to factors 

other than population, the resulting funding is unlikely  to reflect the cost to 

exactly replicate that policy in a devolved administration.  For present 

purposes, relative to population share, Scotland has a larger proportion of 

properties with low rateable values and a greater proportion of hospitality 

properties than in England – both of these cohorts being the focus of the Small 

Business Grant Fund (“SBGF”) and the Retail, Hospitality and Leisure Grant 

Fund (“RHLGF”) respectively.  Exact replication of the English policy would 

therefore cost more in Scotland than the Barnett consequentials generated by 

the equivalent scheme in England.  Following the Chancellor’s support 

package announcement on 17 March 2020, Scottish Government officials 

estimated the shortfall to be in the region of £120 million to £320 million relative 

to the consequentials provided.  

 

8. As at 08 June 2020, the entire package of Business Support measures funded 

from the Scottish Budget as a result of the Covid 19 pandemic is estimated to 

cost the Scottish Government £2,347 million.  As a result of the Barnett 

consequentials for the Business Support measures announced by the UK 

Government, the Scottish Government has received £2,253 million, although 

this amount may be subject to change dependent on final UK Government 
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expenditure on their equivalent grant schemes.  Whilst the Barnett 

consequential funding arising as a result of the UK Government business 

support measures were insufficient to fund the replication of those measures 

in Scotland, Ministers have chosen to allocate more funding beyond the 

consequentials received to deliver a different package of measures which seeks 

to balance the needs of the broader economy with those of the retail, hospitality 

and leisure sectors. 

 

9. The financial details of the Business Support package provided by the Scottish 

Government as at 02 June 2020 are set out in Appendix 1 to this affidavit. 

 

10. The first four measures of the support package set out in Appendix 1 are linked 

to the Non-Domestic Rates system (“NDR”).   

 

11. The Scottish Government NDR reliefs policy position is published on the 

mygov.scot website.  Properties in the retail, hospitality and leisure sector are 

eligible for 100% relief for rates provided they meet the criteria set out in 

Schedule 1 of the Non-Domestic Rates (Coronavirus Reliefs) (Scotland) 

Regulations 2020.  Those regulations also provide for a universal 1.6% relief for 

all non-domestic properties in Financial Year 2020-21, a measure unique to 

Scotland and from which every non-domestic property in Scotland benefits.  

 

12. The business support schemes in England and Scotland have evolved on a 

number of occasions since introduction. 

 

13. In the UK Budget on 11 March 2020, the Chancellor confirmed his intention to 

provide a package of measures to support businesses through the Covid-19 

crisis including “a £3,000 cash grant per business”.  The Chancellor was explicit 
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that the grants were per business and made no reference to the grants being 

available per property.   

 

14. On 14 March 2020, the Cabinet Secretary for Finance announced that a package 

of business support measures would be introduced to limit the impact of 

Covid-19 on the business community. There were a number of differences 

between the Scottish and English schemes reflecting both the funding position 

as a consequence of the operation of the Barnett Formula and also different 

ministerial priorities for the economy. 

 

15. On 17 March 2020, the Chancellor announced his intention to increase 

“…grants to small businesses eligible for Small Business Rate Relief from £3,000 

to £10,000”.  He also confirmed he would be “providing further £25,000 grants 

to retail, hospitality and leisure businesses operating from smaller premises, 

with a rateable value over £15,000 and below £51,000”. The Chancellor was 

explicit that the grants were to businesses and made no reference to the grants 

being available per property.   

 

16. Following the Chancellor’s statement on 17 March 2020, the basic foundations 

for the Scottish support package were announced in the Scottish Parliament by 

Fiona Hyslop MSP,  the Cabinet Secretary for Economy, Fair Work and Culture 

on 18 March 2020.  At the time when the Cabinet Secretary rose to speak, the 

specific details of, and guidance in relation to, the English support scheme were 

not available.  

  

17. The guidance to English councils from the Department of Business, Energy & 

Industrial Strategy was not published until 24 March 2020.  Paragraph 12 of the 

guidance is explicit that qualifying retail, hospitality and leisure businesses will 

be “eligible for the following cash grants per property”.  However, other 
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sections of the guidance are more ambiguous and paragraphs 13 and 14 state 

that “Eligible businesses in these sectors with a property that has a rateable 

value of up to and including £15,000 will receive a grant of £10,000…” and 

“Eligible businesses in these sectors with a property that has a rateable value 

of over £15,000 and less than £51,000 will receive a grant of £25,000…”.   

 

18. The Scottish policy was last updated on 02 June 2020, having been previously 

updated on 15 April 2020 and 12 May.  I understand that in the petition for 

judicial review the petitioners refer to a factsheet which was published on the 

mygov.scot website on 15 April 2020. That factsheet does not comprehensively 

reference the full set of enhancements announced by the Scottish Government 

on 15 April and for Phase 2 of the Grant Funding Scheme which extended both 

SBGF and RHLGF.  While the factsheet provides limited details of the enhanced 

package, it did make broad reference to “extending the scheme”. 

 

19. The petitioners in the present petition for judicial review complain about the 

third and fourth elements of the support package set out in Appendix 1 namely 

£10,000 grants for small businesses in receipt of the Small Business Bonus 

Scheme or Rural Relief (which includes 75% of the grant for additional 

properties) and £25,000 grants for hospitality, leisure and retail properties with 

a rateable value between £18,001 and £51,000 (which includes 75% of the grant 

for additional properties). 

 

20. A £10,000 grant under SBGF was initially available to non-domestic ratepayers 

with properties in receipt of Small Business Bonus Scheme relief (“SBBS”) or 

Rural Relief and also to non-domestic ratepayers with properties in receipt of 

Nursery Relief, Disabled Relief, Business Growth Accelerator, discretionary 

Sports Relief, Enterprise Areas Relief or Fresh Start but eligible for SBBS. 
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21. When SBGF was originally introduced in Scotland a business was entitled to 

one Small Business Grant per ratepayer.    As outlined in paragraph 13, it was 

our understanding from the Chancellor’s Budget Statement and subsequent 

announcement that the small business grants in England were also being 

awarded on the basis of one grant per ratepayer.  This assumption was 

supported by informal feedback from UK counterparts and the fact that a 

property needed to be in receipt of Small Business Rates Relief (which shares 

some similarities with the SBBS in Scotland).  That relief, with the exception of 

some transitional arrangements, is restricted to single property businesses.  As 

outlined in paragraph 15, we were also not aware on 18 March 2020 that the 

English Retail, Hospitality and Leisure Grants would operate separately and 

that businesses qualifying for that grant would be entitled to one grant per 

property.   

 

22. Irrespective of the position in England, the adoption of the NDR system to 

administer the support scheme reflected the view that it was the only 

administrative vehicle for Scottish Ministers to provide financial support to 

businesses swiftly and at scale.  The initial policy intent was to provide financial 

grant support to businesses not properties although it was recognised that 

NDR represent a tax on non-domestic property occupation not a tax on 

business.  However on 15 April 2020 the Scottish Government announced 

changes to the original business support schemes which came into effect on 5 

May 2020.  

 

23. For the purposes of the present petition, as of 5 May 2020 businesses with more 

than one property would be able to apply for a grant for each eligible property.  

The ratepayer would get either a SBGF £10,000 grant or RHLGF £25,000 grant 

for the first eligible property.  Each additional qualifying property would be 
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eligible for a Small Business Grant of £7,500 (75% of the full grant) or a Retail, 

Hospitality and Leisure Grant of £18,750 (75% of the full grant). 

 

24. For the purposes of the present petition a further change to eligibility for SBGF 

was confirmed to extend support to ratepayers with multiple properties in the 

retail, hospitality and leisure sector with individual rateable values of up to 

£18,000 but whose cumulative rateable value was between £35,001 and £51,000.   

The rationale for this change was explained in a letter sent by the Cabinet 

Secretary for Economy, Fair Work and Culture and the Cabinet Secretary for 

Finance to the Convenor of the Scottish Parliament Economy, Energy and Fair 

Work Committee dated 25 April 2020.  

   

25. That letter also confirmed other scheme changes which are not relevant to the 

present petition including extending eligibility to small sports clubs and in 

Enterprise Areas which are eligible for the SBBS but in receipt of discretionary 

sports relief or Enterprise Areas relief.  In addition, eligibility was extended to 

Arms’ Length External Organisations in recognition of the role they play in 

providing leisure facilities to communities. These changes reflect the Scottish 

Government’s policy response to feedback from the Scottish business 

community. 

 

26. On 12 May 2020 and 02 June 2020, the Scottish Government confirmed a 

number of further changes to the support schemes.  On 12 May, during what is 

often referred to as ‘Phase 2’, eligibility was extended to include properties 

which are in receipt of any Charitable Rates Relief or Sports Relief, but are 

otherwise eligible for the SBBS.  Those changes were effective immediately. 

 

27. On 02 June, as part of ‘Phase 3’ of the Grant Funding Scheme, Scottish 

Government expanded SBGF to small businesses that occupy premises such as 
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shared office spaces, business incubators and shared industrial units where the 

landlord is the ratepayer.   In addition, the upper cumulative threshold 

for retail, hospitality or leisure properties with individual rateable values of up 

to £18,000 was increased from £51,000 to £500,000.   Those changes came into 

effect on 08 June 2020. 

 

28. On 08 June 2020, the day ‘Phase 3’ went live, the Cabinet Secretary for Finance 

confirmed her intention to close the scheme to new applicants on 10 July 2020 

as opposed to the previously planned 31 March 2021.   

 

29. My understanding of the package of business support in Scotland as compared 

with the package of business support in England is that the basic grant 

packages are the same with a £10,000 grant and a £25,000 grant in each 

jurisdiction but there are differences in the eligibility criteria and there are a 

number of broader support measures in Scotland.  For example in Scotland a 

property in the retail, hospitality and leisure sector with a rateable value of 

£51,000 will be eligible for a 100% RHLG (or 75% if the property is an additional 

property) but is not eligible for a Retail, Hospitality and Leisure Grant in 

England because the grant is only available for properties with a rateable value 

of up to £50,999.  Additionally, sectors such as aviation. shellfish growers and 

seafood processors receive support in Scotland that is not available in England 

and every rate paying non-domestic property in Scotland receives a 1.6% relief 

on their rates bill for 2020-21. 

 

30. Appendix 2 to this affidavit contains two tables setting out our understanding 

of the difference in grant which each petitioner in the present petition would 

receive under the English business support package based upon the 

information provided as part of the petition. 
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31. Scottish Government have currently allocated more resources to business 

support measures than the Barnett consequentials resulting from the 

equivalent package of measures in England.  While the support packages are  

different in a number of areas, there is no systematic disadvantage for 

businesses operating in Scotland. The Scottish Parliament Information Centre 

states that it provides impartial, factual, accurate information and analysis to 

Members of the Scottish Parliament in support of Scottish Parliament 

parliamentary business.  It has prepared a number of notes on Coronavirus 

(Covid -19): Non Domestic Rates related business support FAQs and has 

consistently concluded “Because of the differences in schemes and how they 

have been targeted, it isn’t possible to generalise about whether the measures 

in one country are more generous or fair than the other.” 

 

ALL OF WHICH IS TRUE AS THE DEPONENT SHALL ANSWER TO GOD.   

 

       

 ……………………………………… 

        Deponent  

 

 

 

       

 ……………………………………………… 

        Solicitor and Notary Public 
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APPENDIX 2 

 

[ REDACTED ] 
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IN THE COURT OF SESSION 

P/352/20 

 

 

JOINT CHRONOLOGY OF THE PETITIONER AND THE SCOTTISH MINISTERS 

AS RESPONDENTS 

 

in the petition of 
 
 

JON SHARP (trading as Kilimanjaro Coffee), [redacted]  

 

for judicial review 
 
 

————— 

Petitioner 

 

 

11 March 2020 The World Health Organization declares COVID-19 to be a 

pandemic. 

 

The Chancellor of the Exchequer presents his Budget to 

Parliament. The Budget speech includes the following 

announcements: 

 

“… any eligible retail, leisure or hospitality business with a 

rateable value below £51,000 will, over the next financial year, 

pay no business rates whatsoever”; 

 

“I am providing, to any business currently eligible for the small 

business rates relief, a £3,000 cash grant per business”. 

 
12 March 2020 The First Minister states during First Minister’s Question Time in 

the Scottish Parliament: 

 

“On the issue of yesterday’s budget, we welcome the 

announcements that were made specifically on coronavirus. I do 
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not say this as a criticism—it is simply a statement of fact—but 

we do not yet have clarity on the allocation of resources to the 

Scottish Government. However, I give an undertaking that any 

money that is available for the NHS will go to the NHS. That also 

applies to money that is available to support businesses. Once 

we know what the consequentials are, they will go to those 

purposes. We will do everything that we can to mitigate the 

impact of the situation that we face”. 

 

The Scottish Government is subsequently advised by the UK 

Government that the Barnett consequentials figure for business 

support measures in Scotland will be £320m. 

 

14 March 2020 The Scottish Government issues a  news  release  regarding 

business support measures in Scotland which includes the 

following: 

 

“New measures to limit the impact of COVID-19 on the business 

community in Scotland have been announced by Finance 

Secretary Kate Forbes. 

 

The following steps will be put in place to support businesses 

during the 2020-21 financial year: 

 

• a 75% rates relief for retail, hospitality and leisure sectors 

with a rateable value of less than £69,000 from 1 April 2020 

• an £80 million fund to provide grants of at least £3,000 to 

small businesses in sectors facing the worst economic 

impact of COVID-19 

• 1.6% rates relief for all properties across Scotland, 

effectively reversing the planned below inflation uplift in the 

poundage from 1 April 2020 

• a fixed rates relief of up to £5,000 for all pubs with a 

rateable value of less than £100,000 from 1 April 2020 
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… 

Ms Forbes said: 

… 
 
 

“All rate-payers will benefit from a relief that effectively reverses 

the planned inflationary uplift in the poundage that was due to 

come into effect in April. 

 

“The measures I’m announcing today will provide £320 million of 

assistance to Scottish business and ensures that all Non 

Domestic Rate consequentials we expect to receive from the UK 

Government associated with the COVID-19 outbreak will be 

used to provide Scottish business with support through what is 

likely to be a difficult time. We will also be making the case to the 

UK Government that, because of the larger number of small 

businesses in Scotland, we need additional resources to be able 

to provide further support. …” 

 

17 March 2020 The Chancellor delivers a speech in  which  he  announces 

additional support for businesses in England. The speech 

includes the following statements: 

 

“I announced last week that for businesses in the retail, 

hospitality and leisure sectors, with a rateable value of less 

than £51,000, they will pay no business rates this year. 

 

Today, I can go further and provide those businesses with 

an additional cash grant of up to £25,000 per business – to 

help bridge through this period. 

 

… 
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I also announced last week that we would be providing 

£3,000 cash grants to the 700,000 of our smallest 

businesses. 

 

In light of the new circumstances, and to support their cash 

flow, today I can increase those grants to £10,000”. 

 

The UK Government issues a news release the same day 

confirming the Chancellor’s announcement and stating that the 

UK Government will be: 

 

“Providing £20 billion of business rates support and grant 

funding to help the most-affected firms manage their cashflow 

through this period by: 

 

 giving all retail, hospitality and leisure businesses in 

England a 100% business rates holiday for the next 12 

months 

 increasing grants to small businesses eligible for Small 

Business Rate Relief from £3,000 to £10,000 

 providing further £25,000 grants to retail, hospitality and 

leisure businesses operating from smaller premises, with a 

rateable value over £15,000 and below £51,000” 

 

The Scottish Government is subsequently advised by the UK 

Government to expect a further £1,91m of Barnett 

consequentials in respect of the proposed new measures. 

 

18 March 2020 The Cabinet Secretary for Economy, Fair Work and Culture 

states in the Scottish Parliament: 

 

“I welcome the further support that was announced by the 

chancellor, and the Scottish Government will pass all 

consequentials   to   businesses   to   help   them   through  this 
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challenging period. The First Minister has already confirmed that 

every penny that we receive will go to support Scottish 

businesses and their employees, and I confirm today that we will 

replicate the package of measures in full. 

 

We have already confirmed our intention to effectively freeze the 

poundage rate next year, and I confirm today that we will mirror 

the package of measures that was announced by the chancellor. 

That will ensure that small businesses that receive the small 

business  bonus  scheme  or  rural  relief  will  be  eligible  for  a 

£10,000 grant. We will provide 12 months’ relief for properties in 

the hospitality, leisure and retail sectors, and we will provide   a 

£25,000 grant for hospitality, leisure and retail properties with a 

rateable value between £18,000 and £51,000”. 

 

The Cabinet Secretary for Finance subsequently states in 

response to a question from Donald Cameron MSP: 

 

“On the specific questions that Donald Cameron has asked, my 

colleague Fiona Hyslop has confirmed that we will mirror what 

was in the announcement that the UK chancellor made 

yesterday. I confirm that details will be put online so that 

businesses can identify quickly and easily whether they are 

eligible. We will use the rates system, as the English local 

authorities will, to distribute the grants as quickly and effectively 

as possible—the £10,000 grants for all small businesses that are 

in receipt of the small business bonus or the rural bonus, and the 

£25,000 grants for businesses in the hospitality sector, with that 

being defined, again, by the rates system. 

 

Rates relief will be relatively automatic, because it will come into 

force on 1 April, which is when businesses would be getting their 

bills, anyway. That will be for businesses in the hospitality, 

leisure  and  retail  sectors.  There  will  be  a  list  online       for 
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businesses to use to identify whether they are eligible for the 

reliefs. 

 

We are moving as quickly as possible to ensure that the 

resources will be distributed quickly. It is quite an operation to 

ensure that the businesses will get the resources that they need 

quickly, but I hope that further information will be online 

imminently so that businesses can check whether they are 

eligible”. 

 

24 March 2020 The Scottish Government  launches  two  business support 

schemes: a £10,000 Small Business Grant to non-domestic 

ratepayers already in receipt of the Small Business Bonus 

Scheme or Rural Relief; and the £25,000 Retail, Hospitality and 

Leisure Grant Fund for ratepayers of qualifying properties in the 

retail, hospitality and leisure sector. 

 

Guidance for local authorities entitled ‘Small Business Grant 

Fund and Retail, Hospitality and Leisure Grant Fund: Guidance 

for Local Authorities’ is published by the UK Department for 

Business, Energy and Industrial Strategy. 

 

30 March 2020 The Phase 1 Guidance Local Government Finance Circular  is 

issued establishing the criteria and property uses which were 

considered to be eligible, and ineligible, for the two grant funding 

schemes. 

 

1 April 2020 Guidance for businesses is published by the UK Department for 

Business, Energy and Industrial Strategy on the Small Business 

Grant Fund and Retail, Hospitality and Leisure Grant Fund. 

 

15 April 2020 The  Scottish  Government  announces  additional  support   for 

businesses with effect from 5 May 2020 including grants for 
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second and subsequent properties under both schemes of 75% 

of the amount of the grant payable in respect of the first property. 

 

A ‘factsheet’ on business support is published by the Scottish 

Government. 

 

17 April 2020 The Scottish Government website is updated to include a   new 

section on multiple properties. 

 
25 April 2020 The Cabinet Secretary for Economy, Fair Work and Culture and 

the Cabinet Secretary for Finance send a joint letter to the 

Convenor of the Scottish Parliament Economy, Energy and Fair 

Work Committee which includes a section regarding the support 

which is being provided to businesses with multiple properties. 

 

4 May 2020 The Amended Phase 1 Guidance Local Government    Finance 

Circular is issued which supersedes the original Local 

Government Finance Circular published on 30 March 2020. 

 

4 May 2020 The Phase 2 Guidance Local Government Finance Circular is 

issued, principally expanding eligibility from one grant per 

ratepayer to one grant per eligible property. It also expands 

eligibility to include certain Retail, Hospitality and Leisure (RHL) 

properties previously ineligible for the Scheme generally due to 

their rateable values. 

 

5 May 2020 The Scottish Government ‘factsheet’ published on 15 April 2020 

is updated. 

 

A news release is issued by the Scottish Government confirming 

that the policies announced on 15 April 2020 are now ‘live’. 
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12 May 2020 The Scottish Government extends eligibility under the  £10,000 

support scheme to properties which are in receipt of Charitable 

Rates Relief or Sports Relief. 

 

2 June 2020 The Scottish Government extends eligibility under the   £10,000 

support scheme to small businesses that occupy shared 

premises where the landlord is the ratepayer; and increases the 

upper  cumulative  threshold  for  the  £25,000  scheme     from 

£51,000 to £500,000. The changes come into effect from 8 June 

2010. 

 

The Scottish Government publishes updated statistics relating to 

the Business Support Grant Scheme. The first such statistics 

were published on 28 April 2020 and have been published on a 

weekly basis since that date. 

 

4 June 2020 The Phase 3 Guidance Local Government Finance Circular    is 

issued in line with the announcement on 2 June 2020. 

 

8 June 2020 The Cabinet Secretary for Finance announces the closure of the 

business support schemes to new applicants as of 10 July 2020. 

 

9 June 2020 The Scottish Government publishes updated statistics relating to 

the Business Support Grant Scheme. 

 
16 June 2020 The Scottish Government publishes updated statistics relating to 

the Business Suport Grant Scheme. 
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