From: Richards N (Nicola)

Sent: 12 December 2017 13:18

To: Mackinnon J (Judith) <[Redacted]@gov.scot>; [Redacted - Head of Branch, People Directorate 3]
<[Redacted - Head of Branch, People Directorate 3]@gov.scot>; [Redacted - Head of Branch, People
Directorate 4] <[Redacted - Head of Branch, People Directorate 4]@gov.scot>

Subject: FW: Guidance on handling allegation of harassment FAQ

FYI

From: [Redacted] On Behalf Of [Redacted]

Sent: 12 December 2017 11:08

To: [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted]; Mackinnon J (Judith); [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted - Head of Branch, People Directorate 3]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted];[Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]

Cc: [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted]; [Redacted];
[Redacted]; [Redacted]

Subject: Guidance on handling allegation of harassment FAQ

Colleagues,
Further to previous emails and guidance on the topic of handling allegations of

harassment in the Civil Service, please find attached two additional pieces of
guidance developed by CSEP:

1. Handling allegations of harassment - FAQ
2. Guidance on handling historical allegations of harassment

These products were developed in response to your questions on the topic raised
with us. The documents will be uploaded to OneHR later this week.

If you have further questions, please do not hesitate to get in touch with us, and we
will update the guidance accordingly.

Please also note that the next telekit on the Civil Service response to misconduct
and misbehaviour will take place tomorrow 12.30-13.30 and will be chaired by
[Redacted].

Kind regards,

[Redacted]



[Redacted]
[Redacted]
[Redacted]
[Redacted]
[Redacted]
[Redacted]
[Redacted]

[Redacted]

Helping CS Employee Policy to help you: please email general enquiries to contact.us@csep.gov.uk

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com




Attachment 1 of this document below

Py

Civil Service HR

Employee Policy

Handling allegations of harassment:

Frequently Asked Questions

These FAQs cover some specific procedural points and issues relevant to tackling
current and historical allegations of harassment. They are issued as additional
guidance to departments’ existing policies and are not intended to replace them.

Handling the allegation

1.

Who is the target audience for the Handling Historical Allegations of
Harassment guidance - HRBPs or line managers?

The Handling Historical Allegations of Harassment guidance complements
existing departmental grievance and misconduct/discipline policies and
procedures. Managers, or others who need to consider such cases, should use
the guidance. This will depend on internal departmental processes.

Why does the new guidance offer two ways to progress an investigation?

This is due to the different ways in which alleged harassment may come to light.
Departments should assess at the outset, and during the course of
investigations, which is the more appropriate procedure to follow.

Where there is/are complaint(s) from current employees, grievance procedures
are normally followed. This includes complaints of harassment.

Once the grievance process is concluded, the misconduct/discipline procedure
may need to be started if the grievance investigation finds a case to answer in
relation to the harassment allegations.

Following a misconduct/discipline route from the outset may be more appropriate
where:

e an initial grievance investigation demonstrates sufficient and easily verifiable
evidence that misconduct occurred, for instance if written records such as
email or text exist.

e the conduct complained about, if proven, would amount to serious or gross
misconduct

e a case comes to the attention of the department either through a witness,
someone who has been told of the incident by another, multiple cases coming
to light, or through contact from other authorities e.g. the police or another
organisation, as in such cases there is no one specific complainant.
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3. lIs it acceptable to follow an informal resolution process in harassment
cases or should they be dealt with formally?

Normally, employees are expected to try to resolve work-related problems and
issues themselves or informally with their line manager first.

An informal route is normally only reasonable where the parties are willing to
discuss matters and, for instance, where people are unaware that their behaviour
is unwelcome. An informal discussion can lead to greater understanding and an
agreement that the behaviour will cease.

By their nature, historical allegations are likely to arise where the complainant felt
unable to raise the issue at the time. For these cases, it is likely that a formal
process, involving a full investigation by an independent party, will be required.

4. How should departments handle a case when employees use multiple
channels to raise a grievance?

Where an employee uses multiple channels to raise the same issue, they should
be informed that their complaints have been received but, since they refer to the
same event(s), they will be investigated and managed as one.

A number of complaints about the same issue or a person may come to light, or
several employees may raise these via different sources. For instance, by raising
a grievance, a whistleblowing case, an allegation via an employee survey or
blog, or reporting a case of harassment case through a third party etc. These
complaints should be considered within one investigation under the
misconduct/discipline procedure. The Investigation Manager should then make
appropriate recommendations as to how the complaints should proceed.

Departments will need to set out an internal process for capturing and reporting
all historical cases in one place, to ensure there is a record which can be cross-
referenced to any other related cases that may come to light, for instance
multiple claims by different people.

5. What happens when employees observe inappropriate conduct, but are not
affected personally?

Harassment must be tackled as soon as it comes to light. Everybody has a
responsibility to raise issues, even if not directly involved. For example, if
employees witness something that suggests a colleague is being harassed, they
do not have to wait for the victim to raise a complaint before reporting it.

6. What support should be available for the parties involved?

All employees, whether complainants, the subject of a complaint(s) or a witness,
should be signposted to support services, such as Employee Assistance
Programmes, unions or staff networks.

Departments may set up their own arrangements locally for supporting
individuals to ensure confidentiality and duty of care. Managers and employees
should be signposted to this support via HR/Casework.
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In particularly sensitive cases of harassment, and where an employee may need
emotional support, it can help to allow the employee, regardless of whether they
are the complainant or are the subject of the complaint, to be accompanied by a
close friend or family member. This will be at the discretion of the department
and in line with any existing departmental policies. The companion must agree to
keep confidentiality at all times.

7. In particular, what support should be given to those who have been
accused, but not found guilty of, harassment?

Departments will need to be mindful of the duty of care to the employee who is
the subject of the complaint. Employees who are identified as subjects of
complaints should be signposted to support services, such as Employee
Assistance Programmes, unions or staff networks. They should also be
reassured that there is no presumption of guilt, that they will be given every
opportunity to state their case and that confidentiality will be observed at all
times.

Departments may set up their own arrangements locally for supporting
individuals to ensure confidentiality and duty of care. Managers and employees
should be signposted to this support via HR/Casework.

In particularly sensitive cases of harassment, and where an employee may need
emotional support, it can help to allow the employee, regardless of whether they
are the complainant or are the subject of the complaint, to be accompanied by a
close friend or family member. This will be at the discretion of the department
and in line with any existing departmental policies. The companion must agree to
keep confidentiality at all times.

8. When a civil servant, who is on inward/outward loan or on secondment, is
involved in a case - either as the complainant or subject of the complaint -
should the same guidance be followed?

Employees on loan or secondment will normally be dealt with under the policy
applicable in the department/organisation they are loaned/seconded to i.e. the
host department. However, it is important to check the loan/secondment
agreement as other arrangements may apply.

The same approach would be used on occasions when the employee becomes
subject to the discipline or grievance procedures. In such cases, the host
department's procedures should be followed to their conclusion. However, in the
case of serious or gross misconduct, in particular where a dismissal is
considered, the host department’s manager should keep the home department’s
manager informed of the progress and outcome of any investigation.

In cases where there is a historical harassment complaint and the subject of that
complaint is on loan/secondment at the time the complaint is made, it may be
more practical and appropriate to handle the case under the home department’s
policies and procedures, as the investigation will be carried out in the home
department and also may involve withesses who are based there. In any case,
home and host departments need to work together and decide on how to
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10.

11.

approach this, so confidentiality and duty of care to both the complainant and the
subject of the complaint are observed.

How do departments manage a current employee wishing to bring a
solicitor to a formal meeting?

Employees have a statutory right to be accompanied by a companion where the
discipline meeting could result in disciplinary action. A chosen companion may
be a work colleague, a trade union representative or an official employed by a
trade union. A trade union representative who is not an employed official must
have been certified by their trade union as being competent to accompany an
employee.

Normally the companion cannot be a friend or relative unless they are also a
colleague but in particularly sensitive cases of harassment, and where an
employee may need emotional support, it can help to allow the employee,
regardless of whether they are the complainant or are the subject of the
complaint, to be accompanied by a close friend or family member. This will be at
the discretion of the department and in line with any existing departmental
policies. The companion must agree to keep confidentiality at all times.

The companion cannot be a legal representative.

If there is a reasonable adjustment in place that includes the employee being
supported in meetings, this must be extended to discipline meetings. [DN:
departments must follow provisions of their own procedures on being
accompanied, which may differ from the above]

Where allegations are of such serious nature that the outcome of the
misconduct/discipline procedure could be that the employee could lose the right
to practise in a particular profession, departments must consider allowing the
employee legal representation at the disciplinary meeting. Departmental lawyers
must be consulted for advice.

How should departments handle vexatious or malicious complaints?

Vexatious or malicious complaints are rare. The presumption should be that a
complaint is made in good faith even if it is not upheld.

All cases must be considered on their individual merits. It will not be possible to
make any judgment that the complaint is vexatious or malicious until it has been
properly investigated. Where this has been established, departments should
follow their existing grievance and discipline/misconduct procedures. HR and
legal advisers should be consulted in all such cases.

However, it is important to be aware that action taken against a person for
raising a complaint of sexual harassment or harassment related to a protected
characteristic may result in a claim of victimisation under the Equality Act.

How should departments manage the situation where either the
complainant or subject of the complaint contacts the media, especially if
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12.

13.

they have left the Civil Service? What action should be taken to support
other employees who have been identified?

Press officers are responsible for all contact with the media/press and should be
contacted immediately if an employee, or former employee, has contacted the
media.

Departments need to be mindful of their duty of care and confidentiality to those
involved and the principles of natural justice, particularly where there is an
ongoing investigation, to prevent ‘trial-by-media’ situations. Any responses to the
media should be measured, stick to the facts and be handled in cooperation with
the departmental press office.

In cases with the present and likely future media interest, departments may need
to put arrangements in place where there is a dedicated press officer who is
familiar with the case(s) in question.

In addition to ensuring that the press office is aware of the case, departments
need to be mindful of the likely need to provide additional support to employees
who have been identified in the media. In particular, cases in which those
identified are not the person approaching the media; whether a complainant, the
subject of the complaint or someone potentially connected to it, e.g. a witness. In
any of these cases, HR/Casework advice should be sought immediately.
Sensitivity and confidentiality must be maintained at all times and an
understanding of the impact on the individual shown.

How can we deal sensitively with high profile cases i.e. cases where the
allegation is public knowledge and already reported in the media?

The department must respect its duty of care and confidentiality to all those
involved and the principles of natural justice. No public comment should be made
either within the department or outside it. Those involved should be reminded of
their duty to keep matters relating to the investigation and the investigation itself
confidential.

If comments are sought by the media, they should be handled via the
departmental press office.

Some departments have a presence in Northern Ireland. Does the draft
guidance adequately covers discrimination in Northern Ireland where
political belief is a protected characteristic?

The guidance applies equally to employees who are based in Northern Ireland
where specific laws apply, e.g. regarding political belief. Harassment cases
based on political belief will fall under the same approach, i.e. that a three-month
time-limit should not be an automatic bar to investigating a complaint and that
any such historical cases will be considered even if some time has passed since
the alleged event.
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14.

15.

16.

If new cases come to light through the forthcoming survey on harassment
in the Civil Service, how will this be followed through with relevant
departments?

The survey is not a route for formally raising complaints or grievances - but
rather is intended to gather views, so we are asking respondents not to provide
any sensitive information such as people’s names. Formal complaints and
grievances must be raised through existing channels within the relevant
organisation for them to be addressed. We are advising respondents, before
they start taking the survey, that if they do raise a specific and detailed complaint
through the survey we will be obliged to pass this on to their organisation so that
they can look into it further.Ex-employees and third parties.

How should departments handle cases when the subject of the complaint
has left the Civil Service?

In some cases, it may not be possible to investigate a complaint fully. There may
be different reasons for this e.g. a significant amount of time has passed and the
records have been destroyed or the subject of the complaint is no longer an
employee of the department or deceased; or none of the withesses are
employees of the department or civil servants any more or cannot be traced. In
such cases, the investigation should be attempted but if it turns out it is not
practicable, the complainant(s) should be informed why, and what was
attempted, so they do not feel their complaint was dismissed without due
consideration. The complainant should be informed that there is no effective
sanction that the department can apply to former employees.

However if it becomes apparent from the evidence that a criminal offence may
have been committed, the HR Director and Head of Security should immediately
be notified and they will, if appropriate, notify the police.

How should departments handle cases when the subject of the complaint
has moved to another government department?

Where a harassment complaint is raised in one department and the subject of it
is in another department, the consideration of the complaint and investigation
should be carried out in the complainant’s department. The subject of the
complaint should be informed about it by their current department. During any
investigation, the two departments will need to liaise with each other as
appropriate in the circumstances, for instance in facilitating interviews.

If the investigation finds there is a case to answer, the current employer of the
subject of a complaint should be informed and the information shared. It will be
the current employer’s decision whether to instigate any misconduct/discipline
procedure against the subject of the complaint.
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17.

18.

19.

20.

21.

Are there are any differences in employment law in respect of how we treat
current and former employees in cases of harassment and misconduct?

Employment law only affects current employees. Employers do not have any
right or mechanism under employment law to apply any departmental policies or
procedures to a former employee. Therefore, their involvement either as
witnesses or subject of complaints is entirely voluntary.

Do former employees have a right to be accompanied/bring a solicitor to a
formal meeting, if they decide to attend it?

Former employees do not have the right to be accompanied/bring a solicitor.
Departments cannot compel a former employee to attend a meeting or sanction
them if they do not. If they refuse to attend without a solicitor, the department
may wish to exercise their discretion to allow them to do so. In such cases,
departments need to consider whether this is likely to lead to requests from other
individuals to be accompanied by a solicitor and whether they can refuse parity
of treatment.

How do we deal with complaints from civil servants against third parties
(including customers and contractors)?

Many departments have specific procedures for dealing with complaints against
third parties, which should be followed. In many cases, it is likely that the
complaint will be investigated by the employer of the third party, or there will be
an established procedure for taking action involving a member of the public.

Where those procedures do not exist, departments should still seek to carry out
some form of investigation of the complaint and seek the voluntary co-operation
of those involved. Departments may not be able to apply any sanction if there is
a finding of harassment and these limitations should be explained to the
complainant at the outset.

How do we deal with complaints from third parties (including the public
and contractors) against civil servants and where should departments
signpost non-employees?

Many departments have specific procedures for dealing with complaints from
customers, which should be followed. Where there is a complaint from the
contractor or agency worker, normal investigation should be put in place and the
departmental misconduct/discipline procedure followed, if appropriate.

How many attempts should be made to contact the subject of the
complaint if they are not a civil servant?

This will depend on the individual circumstances, for instance whether the
individual is reasonably contactable through previously held records. Unless
there are grounds to suggest a criminal offence has taken place, in which case
the police should be contacted, individuals should not be pursued unreasonably
and legal advice must be obtained before repeated attempts at contact are
made.
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22. What processes should be used to deal with complaints against Ministers,

ex-Ministers or Special Advisors (SpAds)?

In these cases, the department’s HR Director should be contacted immediately
and they will liaise with the Propriety and Ethics team in Cabinet Office, who
normally investigate any complaints against Ministers or SpAds.

Other

23. Who should handle investigations and what training is available for

24.

investigators?

The role of the Investigation Manager is to establish facts and gather evidence,
including witness statements, where appropriate.

For current grievance and misconduct matters, this may be a line manager, a
manager in the reporting chain or an independent Investigation Manager,
depending on the case.

In cases of historical harassment complaints and misconduct, the same route
should be followed. Although, depending on circumstances, departments should
consider whether to appoint an independent Investigation Manager, either within
the business, or from a central resource of trained investigators. In every case,
the investigator will need to be impartial, and have no prior knowledge of the
details of the case.

Training for investigators varies between departments. Some government
departments have a centralised resource of trained investigators. There is CSEP
guidance available on investigating discipline and grievance cases, as well as
CS Learning: Managing Discipline and Grievance Cases e-learning. They outline
basic rules in investigating discipline and grievance cases, which may be helpful
but do not specifically refer to historical harassment.

In complex and sensitive cases of historical allegations, it is advisable to appoint
either an experienced investigator or refer the case to the HR Director, who may
handle the investigation within HR. If such cases involve a senior member of
staff, and depending on the size and structure of a department, departments may
want to go outside their own department to ensure somebody appropriately
senior and independent is appointed.

When should cases be escalated to the police?

The investigator must notify the departmental HR Director and Head of Security
as soon as it becomes apparent from the evidence that harassment may
constitute a criminal offence. If appropriate, the HRD and Head of Security will
notify the police immediately. This will happen in cases where harassment, which
in itself is not a criminal offence, involves assault.
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25.

26.

What is the legal position where the conduct complained of took place at a
time when it was not considered to be inappropriate e.g. names of
“endearment” /| comments regarding appearance, for instance 20 years ago
some of those may have been accepted as the cultural norm, even where
they were clearly inappropriate?

In harassment cases, it is the impact of such behaviour and not the intent that is
relevant. It is not necessary for the person who acted in that way to have
intended to harass the other person. The legal test is whether that was the effect.
This is subjective, although Employment Tribunals will apply a level of objectivity
to establish if it was not reasonable to be offended by the behaviour. Tribunals
will hear cases out of time if it is just and equitable to do so.

Regardless of the organisation’s culture at the time of events and perceived
‘accepted behaviours’, departments should give each complaint of historical
harassment serious consideration. This is because it was even more difficult for
people to speak up about harassment, particularly sexual harassment, at times
when it was more common and seemed to be part of the culture. It is therefore
necessary to treat historical complaints seriously and undertake an initial
assessment about whether to hear/investigate the complaint and if so, to decide
which procedural route to follow. The issue of what was considered appropriate
behaviour at the time can only go to the issue of sanction i.e. there is evidence
that there was not intention to harass, not to the finding of harassment itself.

Where the offence is potentially criminal, the matter should be referred to the
police who will decide whether or not to investigate and it is a matter for the CPS
whether or not prosecution should follow.

If a case is proven, what would be taken into account to assess whether
the Department is vicariously liable and therefore open to a claim for
compensation?

In a workplace context, an employer can be liable for the acts or omissions of its
employees, provided it can be shown that they took place in the course of their
employment. There is a statutory defence to vicarious liability where the
employer can show that they took all reasonable steps to prevent the employees
behaving in this way.

Many employers are unaware that they can be liable for a range of actions
committed by their employees in the course of their employment - these can
include bullying and harassment, violent or discriminatory acts or even libel and
breach of copyright. It's also possible to take action against an employer for the
behaviour of third parties, such as clients and customers, provided these parties
are deemed to be under the control of the employer.

There are some practical steps departments can take to avoid vicarious liability
for the acts of their employees. For example, maintaining an up-to-date equal
opportunities policy and providing compulsory and regular anti-discrimination,
anti-bullying and harassment and appropriate behaviour training to staff serve to
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demonstrate an active commitment on the part of the employer towards
combating discriminatory practices in the workplace.

All departments should have a zero tolerance policy in relation to bullying and
harassment. Employers cannot turn a blind eye to inappropriate behaviour
cultures that have grown up within any part of their organisation and should take
proactive steps to intervene at an early stage whenever this comes to light.
Managers in particular should receive regular training as part of their role. This
reduces the likelihood of an employer being held vicariously liable for any
discriminatory acts committed by its employees.

Departmental lawyers should always be consulted where there is a concern
about vicarious liability.
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Attachment 2 of this document below

Civil Service HR
Employee Policy

Handling historical allegations of harassment

This guidance is to be used in addition to existing departmental
grievance policies and procedures and is for the use of managers
or others who need to consider such cases. This will depend on
departmental internal processes.
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Scope of Guidance

1. This Guidance is aimed at addressing the issues that are particular to
complaints that are brought some time after the event and are outside the
usual time frame for bringing a grievance. Departments should follow existing
grievance and disciplinary/misconduct procedures and guidance in relation to
dealing with complaints of harassment.

Harassment

2. Harassment is unwanted conduct, including that of a sexual nature, related to
a relevant protected characteristic, or perceived protected characteristics or
association with somebody who has or is perceived to have a protected
characteristic under the Equality Act 2010. Harassment has the purpose or
effect of violating an individual’s dignity or creating an intimidating, hostile,
degrading, humiliating or offensive environment for that individual. In cases of
harassment the protected characteristics are age, gender, disability, gender
reassignment, race, religion or belief and sexual orientation. Harassment can
include:

¢ making offensive, threatening or abusive personal remarks
e using explicit or provocative language or gestures
e displaying or circulating inappropriate or offensive material

e unwanted, intrusive or persistent questioning about e.g. someone's
ethnic or racial origins or sexual relations

e making unwanted physical or verbal, both oral or written, contact or
advances.

Initial Assessment

3. Departments will need to consider how cases of this nature are best managed
and who should make the initial assessment.

4. It is accepted that it is often difficult for people to speak up about harassment,
particularly sexual harassment, and so this needs to be taken into account
when considering any historical complaints. It is therefore necessary to treat
historical complaints seriously and undertake an initial assessment about
whether to hear/investigate the complaint and if so, to decide which procedural
route to follow.

5. When undertaking the initial assessment about how to proceed with such
complaints, the matters that need to be considered are:

e the nature and seriousness of the allegations, and whether they may
constitute a criminal offence (harassment is not a criminal offence as
such but some of the conduct complained of might be e.g. physical or
sexual assault)
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e whether it is possible for the complaint to be properly investigated in the
light of the amount of time that has passed since the alleged conduct
took place

e the reasons given for the complaint not having been brought in time/after
a significant period of time

e whether the parties involved are still employed by the department / Civil
Service

e whether there is any corroborating evidence / possible withesses

e whether the nature and seriousness of allegations and the circumstances
pertaining at the time of the allegation warrant suspension of the subject
of the complaint e.g. in order to protect the complainant, because there is
a real risk to other people. You should refer to your departmental advice
in relation to suspension. [DN: Departments to insert wording for their
own advice in relation to suspension.]

6. Departmental HR grievance policies usually state that complaints should be
brought within three months of the action complained of. This mirrors the time
limit for bringing claims to the Employment Tribunal.

7. However, departments should keep an open mind and not use the three-
month deadline as a reason for not investigating. Departments need to
exercise discretion in this area weighing the pros and cons of hearing the
complaint out of time. If there are compelling reasons why a complaint should
not be investigated because it is out of time, the complainant needs to be
given an explanation why.

8. The Employment Tribunal also has discretion to hear
discrimination/harassment claims out of time if it is just and equitable to do so.
The factors the tribunal will take into account mirror those that departments or
HR would consider.

Process to follow

9. There are two routes that could be followed when historical harassment
complaints are raised:

e grievance / harassment complaint route, with an investigation
conducted or final decision, that may result in misconduct charges, or

¢ initiating misconduct/disciplinary process straight away.

10.Both routes have their benefits and risks and those should be considered in
the initial assessment.
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11.When following the grievance/harassment complaints route, departments
should follow the departmental grievance procedure, including investigation
and informing the subject of the complaint that the grievance has been raised
against them and the nature of it. [DN: Department to include appropriate
links to advice or contacts].

12.Where this approach is taken, the grievance process normally needs to be
concluded.

13.Where the grievance investigation demonstrates sufficient and easily verifiable
evidence that misconduct occurred, for instance written records such as email
or text exist, the misconduct/disciplinary procedure should be instigated
without waiting for the grievance process to conclude.

14.There is no need to start the misconduct/disciplinary procedure investigation
from the beginning if the department feels that there has already been
sufficient investigation within the grievance procedure. However, further
investigation as part of the discipline procedure may be necessary.

15. The risk with this approach is that it may take a long time and further aggrieve
employees who have found it difficult to raise a complaint in the first place.

16.As above, an alternative route for departments is to treat the matter as a
potential misconduct issue from the outset once a relevant complaint is made
formally or the employer becomes aware of the alleged misconduct via a
different route. In cases where some time has elapsed since the alleged
misconduct took place, departments will need to consider whether or not a fair
process is still possible, applying the same considerations as for hearing a
grievance out of time.

17. In such a case, a disciplinary investigation would be initiated straight away;
the complainant would be informed about it and asked to be a witness in that
investigation. The subject of the complaint(s) would also need to be informed
but care should be taken to explain to them that there is no presumption of
guilt and that they would be given every opportunity to state their case.

18.Where multiple complaints or allegations of a similar nature come to light, the
separate investigations can be brought together into one. However, in such
cases it is important that each allegation is set out clearly, and a finding
reached with reasons given in relation to each such allegation.

19.The alleged misconduct approach might also be appropriate for instance
where a case has come to the attention of the department through a witness,
someone who has been told of the incident by another, multiple cases coming
to light or in some cases through contact from other authorities, e.g. the police
or another organisation.

20.The benefit of the misconduct approach is that it would avoid two separate
consecutive processes, i.e. grievance followed by disciplinary after a finding of
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misconduct and therefore could be conducted in a timely manner. Where the
alleged offence is clearly one which, if found in favour of the complainant,
would lead to misconduct, then it will probably make sense to deal with it in
this way from the outset.

21.Departments should generally follow existing procedures for handling these
complaints. If considering any deviation from existing policy and procedure,
departments should refer to HR [DN: Departments to insert HR or casework
contacts] who may seek legal advice as appropriate.

22.Where it is suspected that a criminal offence has been committed, the advice
of the security team and departmental lawyers should be sought in relation to
notifying the police. Departmental HR Director will also need to be informed.
[DN: Departments to insert wording for their own arrangements.]

Suspension

23.Departments should follow existing departmental procedures on suspension.
In cases of serious or gross misconduct, suspension may be appropriate
whilst the alleged misconduct is investigated. This will normally only be
necessary where there is a risk to the integrity of the investigation, the
Department or to third parties if the person remains at work. Casework
managers or HR should be consulted before any suspension action is taken.
[DN: Departments to insert HR or casework contact details] [DN
Departments may wish to review their arrangements for supporting staff
who are suspended].

24 . Suspension should not be used as a penalty. It should be made clear to the
subject of the investigation/complaint that the suspension is not disciplinary
action and does not assume any guilt. The suspension period should be as
brief as possible and kept under regular review by the line manager.

25.When deciding on suspension it is important to consider the following:

e whether suspension is the best way to protect both parties during the
investigation period, particularly if the complainant and subject of the
complaint are still working together — for instance, one solution might be
moving one of them to a different post or location, rather than suspending

e where there is fear that the subject of the complaint may interfere with the
investigation, harm the complainant or even repeat their behaviour, then
suspension may be appropriate

¢ whether and to what extent other people might also be potentially at risk
and/or impacted, e.g. colleagues, customers

e any potential impact on the reputation of the department if the risk of not
suspending is not properly managed.
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26. In cases where historical complaints/allegations involve somebody who is
currently working with vulnerable adults or children, suspension may be
advisable until the matter is investigated, to avoid any further risks. This might
also be appropriate where the alleged offender is the line manager (if not
possible to move them away from the complainant) or where their role involves
dealing with outside visits to the general public. Where the initial assessment
demonstrates that the allegations, even if proven, do not put anybody at risk,
suspension should be avoided.

Hybrid cases

27.Claims against non-civil servants, e.g. customers, contractors,
politicians, ministers, members of the public

In such cases, it may be possible to carry out the investigation but it may not be
within the department’s authority to instigate a misconduct / disciplinary
procedure or apply any penalty. This means that if the grievance or harassment
complaint is upheld, the complainant should be informed about it but also
explained the limitations of the department’s power.

Legal advice should be sought if the nature of allegations make the subject of
the complaint unsuitable for other employment and if their other employer/public
should be informed and what to do in cases where a criminal offence is
suspected.

In case of a complaint against ministers or special advisors, the departmental
HR or casework teams should be contacted, who can seek legal advice and
inform HR Director.

28.Claims against former civil servants, e.g. retirees, deceased.

In some cases, it may not be possible to investigate a complaint fully. There
may be different reasons for this e.g. significant amount of time has passed and
the records have been destroyed or the subject of the complaint is no longer an
employee of the department or deceased; or none of the witnesses are
employees of the department or civil servants any more or cannot be traced. In
such cases, the investigation should be attempted but if it turns out it is not
practicable, the complainant(s) should be informed why and what was
attempted, so they do not feel their complaint was dismissed without due
consideration. The complainant should be informed that there is no effective
sanction that the department can apply to former employees.

29.Claims against civil servants who work for another government
department, agency or arms-length body.

Departments should follow existing departmental procedures, for instance
where an employee has transferred from one department to another. Cases
should generally be referred to the employer of the subject of the complaint for
investigation as a matter of conduct. In most cases they will follow their own

20171211 Guidance on Handling Historical Allegations of Harassment vFV Official.doc 6



departmental procedure and respond to the complainant. Due to confidentiality
and data protection issues, HR or casework advice should be sought on how to
handle contacting the current employer and sharing the information with them.

Confidentiality

30.Departments should follow existing departmental procedures regarding
confidentiality. [DN: Departments to insert wording for their own
arrangements.] Departments should be mindful of issues around
confidentiality of complainants, withesses and the subject of the complaint, as
well as the principles of natural justice. It is difficult to properly investigate
anonymous complaints because the subject of the complaint needs to know
the case they have to meet. In the interests of fairness, it is important that
complainants and witnesses identify themselves.

31.The fact that a member of staff making an allegation, or a witness, simply does
not wish to be identified will not be sufficient cause to withhold identity. It may
mean that the investigation cannot proceed if the person is not prepared to
have their identity disclosed to the person the subject of the complaint.

Support for employees raising historical complaints

32.1t is accepted that it can be very difficult for an employee to raise a complaint
about harassment, so departments need to signpost a complainant to the
support services available to them. These include Employee Assistance
Programmes, unions or staff networks, for instance a departmental Women’s
Network. It is not possible to properly investigate an individual complaint if the
person accused does not know the identity of the complainant as they are
unable to properly defend the allegations. This should be fully explained to the
complainant but they should be reassured that they will not suffer any adverse
consequences as a result of taking forward the complaint. [DN: Departments
to insert wording for their own arrangements.]

Support forthe subject of the complaint

33.Departments will need to be mindful of the duty of care to the employee who is
the subject of the complaint. Employees who are identified as subjects of
complaints should also be signposted to support services, such as an
Employee Assistance Programmes, unions or staff networks. They should also
be reassured that there is no presumption of guilt and that they would be given
every opportunity to state their case.

Support for witnesses

34.Witnesses to complaints should also be signposted to support services, such
as an Employee Assistance Programmes, unions or staff networks.
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