From: [Redacted] <[Redacted]@csep.gov.uk>

Sent: 17 November 2017 15:50

To: [2 Names Redacted] <[Redacted]@beis.gov.uk>; ; [Redacted] < [Redacted]@justice.gov.uk>;
[Redacted]@dh.gsi.gov.uk; [Redacted] < [Redacted]@dfid.gov.uk>; [Redacted]

< [Redacted]@communities.gsi.gov.uk>; [Redacted] < [Redacted] @dexeu.gov.uk>; [Redacted] <
[Redacted]@dwp.gsi.gov.uk>; [Redacted]@mod.gov.uk; [Redacted]@education.gov.uk;
[Redacted]@governmentlegal.gov.uk;
[Redacted]@communities.gsi.gov.uk; [Redacted]

<[Redacted]@trade.gsi.gov.uk>; Mackinnon J (Judith) <[Redacted]@gov.scot>;
[Redacted]@gov.wales; [Redacted]@hmtreasury.gsi.gov.uk; [Redacted]@fco.gov.uk; [Redacted]
<[Redacted]@defra.gsi.gov.uk>; [Head of Branch, People Directorate 3] <[Redacted]@gov.scot>;
[Redacted] <[Redacted]@culture.gov.uk>; [Redacted] <[Redacted]@justice.gov.uk>;

[Redacted] @dfid.gov.uk; [Redacted] <[Redacted]@education.gov.uk>; [Redacted]
<[Redacted]@governmentlegal.gov.uk>; [Redacted]

<S[Redacted]@homeoffice.gsi.gov.uk>; [Redacted] <[Redacted]@dwp.gsi.gov.uk>; [Redacted]
<[Redacted]@cabinetoffice.gov.uk>; [Redacted]
<[Redacted]@hmrc.gsi.gov.uk>

Cc: [Redacted] <[Redacted]@dwp.gsi.gov.uk>; [Redacted]
<[Redacted]@hmtreasury.gsi.gov.uk>; [Redacted]
<[Redacted]@defra.gsi.gov.uk>; [Redacted] <[Redacted]@cabinetoffice.gov.uk>; [Redacted]
<[Redacted]@beis.gov.uk>;[Redacted]
<[Redacted]@hmrc.gsi.gov.uk>; [Redacted]<[Redacted] @dft.gsi.gov.uk>; [Redacted]
<[Redacted]@education.gsi.gov.uk>; [Redacted] @fco.gsi.gov.uk; [Redacted]
<[Redacted]@communities.gsi.gov.uk>; [Redacted]

<[Redacted]@trade.gsi.gov.uk>; [Redacted]<[Redacted]@wales.gsi.gov.uk>; [Redacted]
<[Redacted]@culture.gov.uk>; [Redacted] <[Redacted]@dexeu.gov.uk>; [Redacted]([Redacted]
<[Redacted]@mod.uk>; [Redacted] <[Redacted]@dfid.gov.uk>; Richards N (Nicola)
<[Redacted]@gov.scot>; [Redacted] <[Redacted]@justice.gov.uk>;[Redacted]
<[Redacted]@dh.gsi.gov.uk>; [Redacted] <[Redacted]@homeoffice.gsi.gov.uk>; [Redacted]
<[Redacted]@mod.gov.uk>; [Redacted]<[Redacted]@cabinetoffice.gov.uk>; [Redacted]
<[Redacted]@csep.gov.uk>; [Redacted] <[Redacted]@csep.gov.uk>; [Redacted]
<[Redacted]@csep.gov.uk>; [Redacted] <[Redacted]@csep.gov.uk>; [Redacted]
<[Redacted]@csep.gov.uk>

Subject: Draft Guidance on Handling of Historic Cases

Dear colleagues

As agreed in last week's telekit, CSEP and GLD have worked together to produce
guidance to support departments in handling any historic cases which you receive in
the light of recent events outside the Civil Service.

This is attached in draft form. We hope it is useful and something you will be able to
use in meeting your current / immediate needs, but would also welcome your
feedback. Any comments should be sent to [Redacted]

([Redacted]@csep.gov.uk), who would also be happy to discuss any points.

We can also pick up this, and any other issues or support needs, in our next telekit
on Tuesday.

All best regards - and best wishes for a great weekend



[Redacted]

[Redacted]
Email: [Redacted]@csep.gov.uk
[Redacted]

* [Redacted]

Civil Service

Employee Policy

Helping CS Employee Policy to help you: please email general enquiries to contact.us@csep.gov.uk

[Redacted]
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com




4

Civil Service
Employee Policy

Handling historical allegations of harassment

This guidance is to be used in addition to existing departmental
grievance policies and procedures and is for the use of managers
or others who need to consider such cases. This will depend on
departmental internal processes.
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Scope of Guidance

1. This Guidance is aimed at addressing the issues that are particular to
complaints that are brought some time after the event and are outside the
usual time frame for bringing a grievance. Departments should follow existing
grievance and disciplinary/misconduct procedures and guidance in relation to
dealing with complaints of harassment.

Harassment

2. Harassment is unwanted conduct, including that of a sexual nature, related to
a relevant protected characteristic, or perceived protected characteristics or
association with somebody who has or is perceived to have a protected
characteristic under the Equality Act 2010. Harassment has the purpose or
effect of violating an individual’s dignity or creating an intimidating, hostile,
degrading, humiliating or offensive environment for that individual. In cases of
harassment the protected characteristics are age, gender, disability, gender
reassignment, race, religion or belief and sexual orientation. Harassment can

include:
y h N

e making offensive, threatening or abusive personal remarks
¢ using explicit or provocative language or gestures
¢ displaying or circulating inappropriate or offensive material

e unwanted, intrusive or persistent questioning about e.g. someone's
ethnic or racial origins or sexual relations

e making unwanted physical or verbal contact or advances.

Initial Assessment

3. While departments will have effective policies and procedures in place for
dealing with allegations of harassment, in many cases these will be based
around the line manager taking the lead in deciding how it is handled. For
historic cases, departments will want to consider where responsibility should
sit for making the initial assessment and taking decisions on how cases are
handled.

4. |t is accepted that it is often difficult for people to speak up about harassment,
particularly sexual harassment, and so this needs to be taken into account
when considering any historical complaints. It is therefore necessary to treat
historical complaints seriously and undertake an initial assessment about
whether to hear/investigate the complaint and if so, to decide which procedural
route to follow.

5. When undertaking the initial assessment about how to proceed with such
complaints, the matters that need to be considered are:
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o the nature and seriousness of the allegations, and whether they may
constitute a criminal offence (harassment is not a criminal offence as
such but some of the conduct complained of might be e.g. physical or
sexual assault)

o Wwhether it is possible for the complaint to be properly investigated in the
light of the amount of time that has passed since the alleged conduct
took place

o the reasons given for the complaint not having been brought in time/after
a significant period of time

o Wwhether the parties involved are still employed by the department / Civil
Service

o Wwhether there is any corroborating evidence / possible withesses

o Wwhether the nature and seriousness of allegations and the circumstances
pertaining at the time of the allegation warrant suspension of the subject
of the complaint e.g. in order to protect the complainant, because there is
a real risk to other people. You should refer to your departmental advice
in relation to suspension. [DN: Departments to insert wording for their
own advice in relation to suspension.]

a4

6. Departmental HR grievance policies usually state that complaints should be
brought within three months of the action complained of. This mirrors the time
limit for bringing claims to the Employment Tribunal.

7. However, departments should keep an open mind and not use the three-
month deadline as a reason for not investigating. Departments need to
exercise discretion in this area weighing the pros and cons of hearing the
complaint out of time. If there are compelling reasons why a complaint should
not be investigated because it is out of time, the complainant needs to be
given an explanation why.

8. The Employment Tribunal also has discretion to hear
discrimination/harassment claims out of time if it is just and equitable to do so.
The factors the tribunal will take into account mirror those that departments or
HR would consider.

) 4

Process to follow

9. There are two routes that could be followed when historical harassment
complaints are raised:

e grievance / harassment complaint route, with an investigation
conducted or final decision, that may result in misconduct charges, or

¢ initiating misconduct/disciplinary process straight away.
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10.Both routes have their benefits and risks and those should be considered in
the initial assessment.

11.When following the grievance/harassment complaints route, departments
should follow the departmental grievance procedure, including investigation
and informing the subject of the complaint that the grievance has been raised
against them and the nature of it. [DN: Department to include appropriate
links to advice or contacts].

12.Where this approach is taken, the grievance process normally needs to be
concluded.

13.Where the grievance investigation demonstrates sufficient and easily verifiable
evidence that misconduct occurred, for instance written records such as email
or text exist, the misconduct/disciplinary procedure should be instigated
without waiting for the grievance process to conclude.

14.There is no need to start the misconduct/disciplinary procedure investigation
from the beginning if the department feels that there has already been
sufficient investigation within the grievance procedure. However, further
investigation as part of the discipline procedure may be necessary.

15. The risk with this approach is that it may take a long time and further aggrieve
employees who have found it difficult to raise a complaint in the first place.

16.As above, an alternative route for departments is to treat the matter as a
potential misconduct issue from the outset once a relevant complaint is made
formally or the employer becomes aware of the alleged misconduct via a
different route. In cases where some time has elapsed since the alleged
misconduct took place, departments will need to consider whether or not a fair
process is still possible, applying the same considerations as for hearing a
grievance out of time.

17. In such a case, a disciplinary investigation would be initiated straight away;
the complainant would be informed about it and asked to be a witness in that
investigation. The subject of the complaint(s) would also need to be informed
but care should be taken to explain to them that there is no presumption of
guilt and that they would be given every opportunity to state their case.

18.Where multiple complaints or allegations of a similar nature come to light, the
separate investigations can be brought together into one. However, in such
cases it is important that each allegation is set out clearly, and a finding
reached with reasons given in relation to each such allegation.

19. The alleged misconduct approach might also be appropriate for instance
where a case has come to the attention of the department through a witness,
someone who has been told of the incident by another, multiple cases coming
to light or in some cases through contact from other authorities, e.g. the police
or another organisation.
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20.The benefit of the misconduct approach is that it would avoid two separate
consecutive processes, i.e. grievance followed by disciplinary after a finding of
misconduct and therefore could be conducted in a timely manner. Where the
alleged offence is clearly one which, if found in favour of the complainant,
would lead to misconduct, then it will probably make sense to deal with it in
this way from the outset.

21.Departments should generally follow existing procedures for handling these
complaints. If considering any deviation from existing policy and procedure,
departments should refer to HR [DN: Departments to insert HR or casework
contacts] who may seek legal advice as appropriate.

22.Where it is suspected that a criminal offence has been committed, the advice
of the security team and departmental lawyers should be sought in relation to
notifying the police. Departmental HR Director will also need to be informed.
[DN: Departments to insert wording for their own arrangements.]

Suspension
o Ao ¢

23.Departments should follow existing departmental procedures on suspension.
In cases of serious or gross misconduct, suspension may be appropriate
whilst the alleged misconduct is investigated. HR should be consulted before
any suspension action is taken. [DN: Departments to insert HR or casework
contact details] [DN Departments may wish to review their arrangements
for supporting staff who are suspended].

24 .In cases where historical complaints/allegations involve somebody who is
currently working with vulnerable adults or children, suspension may be
advisable until the matter is investigated, to avoid any further risks. This might
also be appropriate where the alleged offender is the line manager or where
their role involves dealing with outside visits to the general public. Where the
initial assessment demonstrates that the allegations, even if proven, do not put
anybody at risk, suspension should be avoided.

Hybrid cases

25.Claims against non-civil servants, e.g. customers, contractors,
politicians, ministers, members of the public

In such cases, it may be possible to carry out the investigation but it may not be
within the department’s authority to instigate a misconduct / disciplinary
procedure or apply any penalty. This means that if the grievance or harassment
complaint is upheld, the complainant should be informed about it but also
explained the limitations of the department’s power.

Legal advice should be sought if the nature of allegations make the subject of
the complaint unsuitable for other employment and if their other employer/public
should be informed and what to do in cases where a criminal offence is
suspected.
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In case of a complaint against ministers or special advisors, the departmental
HR or casework teams should be contacted, who can seek legal advice and
inform HR Director. .

26.Claims against former civil servants, e.g. retirees, deceased.

In some cases, it may not be possible to investigate a complaint fully. There
may be different reasons for this e.g. significant amount of time has passed and
the records have been destroyed or the subject of the complaint is no longer an
employee of the department or deceased; or none of the withesses are
employees of the department or civil servants any more or cannot be traced. In
such cases, the investigation should be attempted but if it turns out it is not
practicable, the complainant(s) should be informed why and what was
attempted, so they do not feel their complaint was dismissed without due
consideration. The complainant should be informed that there is no effective
sanction that the department can apply to former employees.

27.Claims against civil servants who work for another government
department, agency or arms-length body.

Departments should follow existing departmental procedures, for instance
where an employee has transferred from one department to another. Cases
should generally be referred to the employer of the subject of the complaint for
investigation as a matter of conduct. In most cases they will follow their own
departmental procedure and respond to the complainant. Due to confidentiality
and data protection issues, HR or casework advice should be sought on how to
handle contacting the current employer and sharing the information with them.

Confidentiality
A Al V

28.Departments should follow existing departmental procedures regarding
confidentiality. [DN: Departments to insert wording for their own
arrangements.] Departments should be mindful of issues around
confidentiality of complainants, withesses and the subject of the complaint, as
well as the principles of natural justice. It is difficult to properly investigate
anonymous complaints because the subject of the complaint needs to know
the case they have to meet. In the interests of fairness, it is important that
complainants and witnesses identify themselves.

29.The fact that a member of staff making an allegation, or a witness, simply does
not wish to be identified will not be sufficient cause to withhold identity. It may
mean that the investigation cannot proceed if the person is not prepared to
have their identity disclosed to the person the subject of the complaint.

Support for employees raising historical complaints

30.1t is accepted that it can be very difficult for an employee to raise a complaint
about harassment, so departments need to signpost a complainant to the
support services available to them. These include Employee Assistance
Programmes, unions or staff networks, for instance a departmental Women’s
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Network. It is not possible to properly investigate an individual complaint if the
person accused does not know the identity of the complainant as they are
unable to properly defend the allegations. This should be fully explained to the
complainant but they should be reassured that they will not suffer any adverse
consequences as a result of taking forward the complaint. [DN: Departments
to insert wording for their own arrangements.]

Support for the subject of the complaint

31.Departments will need to be mindful of the duty of care to the employee who is
the subject of the complaint. Employees who are identified as subjects of
complaints should also be signposted to support services, such as an
Employee Assistance Programmes, unions or staff networks. They should also
be reassured that there is no presumption of guilt and that they would be given

every opportunity to state their case. 3
a A N

Support for withesses

VN

32.Departments also have a duty of care towards witnesses to complaints, who
should also be signposted to support services, such as an Employee
Assistance Programmes, unions or staff networks.

el
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