From: Mackinnon J (Judith) <[Redacted]@gov.scot>
Sent: 15 June 2020 09:35

To: Mackinnon J (Judith) <[Redacted] @gov.scot>
Subject: 13 Dec - EHRA initiative survey

13 Dec - EHRA initiative survey

13 December 2017
10:01

Subject FW: EHRC initiative on sexual harassment in the workplace

From Head of Branch, People Directorate 3] - ) A |

To [Redacted]; Head of Branch, People Directorate 3; Head of BraE People Directorate 1]; [Redacted]; N
[Redacted]; Mackinnon J (Judith)

Sent 12 December 2017 17:04 - .

Attachments | <<Sexual Harassment guidance Novl7 FINAL.PDF>> = Attachment 1 below
<<EHRC survey.docx>> Attachment 2 below

Hi all

Please find attached a short guidance report from EHRC on sexual
harassment. [Redacted] picked out some interested points — see below:

. Employer obligation - anti-harassment training for all staff and the opportunity for
ongoing reflection in the workplace (cf Scottish Parliament)

. Employer obligation - Anybody dealing with sexual harassment complaints should
receive specialist training. (do we do this?)

. A policy should contain a clear definition of sexual harassment with examples
relevant to the employer’s working environment

In addition it contains useful definitions and descriptors of sexual harassment that we’ll want
to consider for phase 2 of our F@W review. Also a recommendation to have regular staff
surveys on dignity at work.

I've attached the main questions we’ll need to respond to as part of the survey — deadline for
providing evidence 19" January. Our further input will be clear when they write to the Perm
Sec.

I'll put some time in calendars for early in the new year so we can review this information
and plan our response as there are some decisions to be taken for example whether we

survey our own staff in a similar way to Scottish Parliament (I'll chase them for sight of the
survey again).

Thanks
[Head of Branch, People Directorate 3]

From: [Redacted]
Sent: 06 December 2017 12:34



To: [Head of Branch, People Directorate 3]

Cc: Mackinnon J (Judith); [Redacted]; Richards N (Nicola); [Redacted]; [Redacted]; Permanent
Secretary

Subject: FW: EHRC initiative on sexual harassment in the workplace

[Redacted]

As per my previous email — copying in Nicky and Perm Sec’s office for awareness
(the highlighted part is most relevant).

[Redacted]

[Redacted]

P« gov.scot

From: [Redacted]

Sent: 05 December 2017 16:57

To: [Redacted]; [Redacted]; [Redacted]

Subject: FW: EHRC initiative on sexual harassment in the workplace

To be aware.

[Redacted] — do you want to alert HR colleagues that you have been working with
on this and perhaps/Perm Sec’s office that a letter is coming?

[Redacted]

From: [Redacted] [mailto:[Redacted |@equalityhumanrights.com]
Sent: 04 December 2017 22:41

To: [Redacted]

Cc: [Redacted]; [Redacted]

Subject: EHRC initiative on sexual harassment in the workplace

[Redacted]

Just for your heads up at the Scottish Government | wanted to let you know
that we have launched a new piece of work on sexual harassment at work
today. We have a two-fold approach, and are looking to build our
understanding of current practice in order to inform a set of recommendations
for reform:

1. We will be contacting leading employers, setting out their obligations to
prevent and respond to sexual harassment in the workplace and asking them
to provide us with evidence of the steps they are taking in two key areas; a)



removing barriers to reporting incidents, including addressing the fear of
victimisation and b) the preventative measures they are taking to ensure that
sexual harassment does not occur. We are also asking for examples of good
practice.

We're asking employers to provide evidence to us through the following online
submission form (we are only sending this link to targeted employers and not

widely publicising to ensure that all replies are genuinely from employers)

http://www.smartsurvey.co.uk/s/harassmentemployers/

We are also asking them to delegate responsibility for ensuring a shared
understanding and effective implementation of the attached (newly
developed) legal guidance .

We will be including the Scottish Government in this exercise, in your capacity
as a key employer in Scotland, and will be writing to the Permanent Secretary
in due course as part of this exercise.

2. We will simultaneously seek the views of individuals who have experienced,
witnessed or supported others with workplace sexual harassment, on what
prevention and reporting mechanisms might have helped in their case and also
what changes they think would drive the changes required to tackle this
systemic discrimination. We're not aiming to ask them to describe the nature
and scale of the problem but to draw on lived experience to support practical
solutions and potential improvements. We want to make sure that the voices
of individuals which have driven the visibility of this issue are central to the
solutions that we propose. We also need to have a range of voices, including
those that aren’t often listened to. This includes older women at work, who |
would imagine have specific issues to raise around sexual harassment and
perhaps different solutions .The closing date for submission of evidence is 19th
January

Using the evidence collected, through online submission forms, we will make
recommendations for reform to the UK Government and Scottish Government
in February 2018. We will also make recommendations to employers and
consider using our enforcement powers in if we find evidence of systemic
issues or suspect breaches of equality enactments.



It would be fantastic if you could share our call for evidence through social
media (or any other channels that you can think of). If you’d find it useful you
could use our sample tweet:

If you’ve experienced or witnessed workplace #sexualharassment, get in touch
with @EHRC and help them understand the best way to tackle it:
http://www.smartsurvey.co.uk/s/Harassment/

Let me know if you would like any further information or to discuss any aspect
of the work.

Regards

[Redacted]

EHRC Scotland | 151 West George Street, Glasgow, G2.2JJ

- [.] Equality and

Human Rights
MLl Commission

YW @ehre

This email transmission is privileged, confidential and intended solely for the person or organisation to
whom it is addressed.

Our vision



We live in a country with a long history of upholding people's rights, valuing diversity
and challenging intolerance. The Commission seeks to maintain and strengthen this
heritage while identifying and tackling areas where there is still unfair discrimination
or where human rights are not being respected.

Legal disclaimer

This email has been originated in the Equality and Human Rights Commission,
which is an information and guidance service and not a legal advice service. If you
require legal advice, please contact a solicitor. This paragraph does not apply to an
individual who is assisted under section 28 Equality Act 2006. This email message,
including any attachments, is from the Equality and Human Rights Commission and
is intended for the addressee only. It may contain information that is privileged and
confidential. If you are not the intended recipient, you must not copy, distribute or
take any action in reliance of it.

Security warning: Please note that this email has been created in the knowledge that
Internet email is not a 100% secure communications medium. We advise that you
understand and accept this lack of security when emailing us.

If this email message has been sent to you in error, please notify us immediately by
replying to this email. The Equality and Human Rights Commission accepts no
responsibility for any changes made to this message after it has been sent by the
original author. This email or any of its attachments may contain data that falls within
the scope of the Data Protection Acts. You must ensure that any handling or
processing of such data by you is fully compliant with the requirements of the Data
Protection Act 1984 and 1998.

The Equality and Human Rights Commission was established by the Equality Act
2006 as the Commission for Equality and Human Rights.

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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Attachment 1
Equality and Human Rights Commission

Sexual harassment
and the law:

employers



What is sexual harassment?

Sexual harassment occurs when a person engages in unwanted conduct of a
sexual nature that has the purpose or effect of:

violating creating an intimidating, hostile,
someone’s or degrading, humiliating or
dignity offensive environment for them.

Sexual harassment is unlawful under the Equality Act 2010.

Unwanted conduct of a sexual nature

Includes a wide range of behaviour, such as:

- sexual comments or jokes

- displaying sexually graphic pictures, posters or photos
- suggestive looks, staring or leering

- propositions and sexual advances

- making promises in return for sexual favours

- sexual gestures

- intrusive questions about a person’s private or sex life, and discussing your own sex life
- sexual posts or contact on social media

- spreading sexual rumours about a person

- sending sexually explicit emails.or text messages

- unwelcome touching, hugging, massaging or kissing

- _criminal behaviour, including sexual assault, stalking, indecent exposure and
offensive communications.

Anindividual can experience unwanted conduct from someone of the same or different sex.
« The recipient of the behaviour decides whether or not it is unwanted.

Unwanted conduct can be one-off. It does not need to be repeated to constitute sexual
harassment.

Unwanted conduct does not need to be directed at a person. It can be witnessed or overheard.

»ltdoes not matter whether the conduct is acceptable to others or is common in the person’s
work environment.

Sexual interaction that is invited, mutual or consensual is not sexual harassment because
it is not unwanted.

Sexual conduct that has been welcomed in the past can become unwanted.




Purpose or effect

If unwanted conduct is intended to violate a person’s dignity or create an offensive
environment, it is does not matter whether it has that effect on the person.

If unwanted conduct is not intended to cause distress, it can still have the effect of
violating a person’s dignity or creating an offensive environment.

Violating dignity or creating an intimidating, hostile,

degrading, humiliating or offensive environment

Whether or not unwanted sexual conduct violates a person’s dignity or creates an offensive
environment, depends on the victim’s perspective and whether their reaction is reasonable
in all the circumstances.

People have different reactions to sexual conduct. Behaviour that might appear harmless
to one person can be more serious to another.

Factors that affect the creation of an offensive environment include the relative power,
seniority, age, race and cultural background of the people involved.

Examples of sexual harassment

A person imitates a sexual actat work that makes a colleague feel degraded.

An employer asks one of her workers if the worker is having sex with his boyfriend,
which intimidates and humiliates him.

A hotel manager propositions one of his workers. She rejects his advances and he
then refuses her a promotion.

An employer displays a screensaver of a topless woman, which creates an offensive
environment for other workers.

A man overhears a female colleague being subjected to sexually abusive language,
and this causes him offence.

A manager puts his hand up his assistant’s skirt during the office Christmas party.

An employee has had a relationship with his boss. When the employee ends the
relationship, his boss spreads rumours about his sexual preferences at work.

A shop assistant is repeatedly subjected to comments about her appearance by
a customer. The shop owner does not take any steps to prevent the situation from
happening again.




Employers’ obligations

You have a duty of care to protect your workers and you will be legally liable for sexual
harassment in the workplace if you have not taken reasonable steps to prevent it.

Sexual harassment is prohibited in all workplace contexts and related activities, including
at office functions and parties, on training courses and at conferences. Sexual harassment
can be perpetrated by other workers and non-workers, including contractors, agency staff,
clients or customers.

There are no minimum requirements you can rely upon to demonstrate that you have
taken reasonable steps to protect your workers, but all employers will be expected to have
in place:

an anti-harassment policy that is communicated to workers and is effectively
implemented, monitored and reviewed

an appropriate procedure for reporting harassment, protecting victims of harassment
and taking action if harassment occurs.

What should an anti<harassment
policy contain?

The essential elements of an anti-harassment policy include:
a commitment to a zero-tolerance approach to sexual harassment
a statement that sexual harassment is unlawful

a clear definition of sexual harassment with examples relevant to the employer’s
working environment

defined reporting channels for staff who wish to report harassment

*  arange of approaches for dealing with harassment from informal resolution to formal
disciplinary process

* arange of appropriate consequences and sanctions if harassment occurs
a prohibition on victimisation or retaliation against a complainant

* information about support and advice services.




How should the policy be
implemented?

Implementation of anti-harassment policies is crucial to the creation of a safe and positive
workplace environment. If a policy is not properly implemented, you are likely to be liable for
failing to take reasonable steps to prevent harassment.

Effective implementation of an anti-harassment policy includes:

anti-harassment training for all staff and the opportunity for ongoing reflection in the
workplace

verbal communication of the policy to all new staff through your usual induction processes

discussion and reinforcement of the policy at staff meetings or through your usual
line management processes

translation of the policy for a linguistically diverse workforce if necessary

evaluation of harassment in the workplace through regular staff surveys on dignity at work
where these are in place.

How should:sexual harassment
complaints be-handled?

You can choose to deal with sexual harassment complaints through your existing
grievance policy or through your anti-harassment policy. However, you should be aware
that complaints of sexual harassment are often very sensitive and complex. Anybody
dealing with sexual harassment complaints should receive specialist training.

The grievance process should:
* . address any complaint in a fair and timely manner

provide the opportunity for quick and informal resolution of less serious complaints
» set out the investigation process in detail

state that disciplinary action up to and including dismissal may be taken under your
disciplinary procedure if a complaint of sexual harassment is upheld

state that the alleged perpetrator may be suspended during the investigation as
a precaution for the protection of the complainant or to prevent interference in the
investigation




ensure the confidentiality of employees, subject to any requirement to involve external
agencies

respect the principles of procedural fairness
offer formal support to the complainant, including counselling in serious cases

give a guarantee that the complainant will not be disadvantaged by making the
complaint

make adjustments to enable the complainant to participate in the disciplinary process
without fear of victimisation.

Criminal behaviour

There can be an overlap between behaviour that constitutes sexual harassment and
criminal offences, including sexual assault, indecent exposure, stalking and offensive
communications.

If you believe that a criminal offence may have been committed, you should advise the
victim to report the matter to the police as soon as possible and give them appropriate
support. In cases where the police are involved, you should liaise with the police regarding
the disciplinary process and take advice on how to conduct a fair process.

If you believe there is an ongoing risk of serious harm to an individual, you should contact
the police and inform the victim that you have done so.




Contacts

This publication and related equality and human rights resources are
available from the Commission’s website.

For advice, information or guidance on equality, discrimination or human
rights issues, please contact the Equality Advisory and Support Service,
a free and independent service.

Website www.equalityadvisoryservice.com
Telephone 0808 800 0082
Textphone 0808 800 0084

Hours 09:00 to 19:00 (Monday to Friday)
10:00 to 14:00 (Saturday)

Post FREEPOST EASS HELPLINE FPN6521

Questions and comments regarding this publication may be
addressed to: correspondence@equalityhumanrights.com.
The Commission welcomes your feedback.

Alternative formats

For information on accessing a Commission publication in an alternative
format, please contact: correspondence@equalityhumanrights.com

© 2017 Equality and Human Rights Commission
Published November 2017
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You can download this publication from

www.equalityhumanrights.com
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Attachment 2

What systems, processes and safeguards has your organisation
put in place to prevent workplace sexual harassment?

Training for managers

Training for other employees

Policy on sexual harassment

Evaluation of harassment policy through regular staff surveys
Information on sexual harassment included in induction

Information for customers/service users on appropriate behaviour towards staff

0 DR NN N RN B

o Training for staff on investigating complaints

. Clear support structures for complainants, alleged harassers and managers

investigating complaints

A Other (please specify):

il
|
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Reporting Sexual Harassment

There was an error on your page. Please correct any required fields and submit again. Go to
the first error.

1. Has your organisation taken any steps to ensure that all
employees — including those who may experience particular
barriers in raising issues, such as agency or younger workers—
feel able to report instances of sexual harassment?

Yes
No

Don't know

By o 2+ Ne

o If yes: please describe the steps you have taken:




2. Has your organisation taken specific steps to ensure that
those reporting instances of sexual harassment are not
victimised?

Yes
No

Don't know

IS TS B

o If yes: please describe the steps you have taken:

<] | i

3. Planned activity

There was an error on your page. Please correct any required fields and submit again. Go to
the first error.

4. Does your organisation have plans to take any further
steps to prevent and respond to sexual harassment at work in
the near future?

° FYes

OFNO

° > Don't know

Please describe planned activity:

5. Good Practice

There was an error on your page. Please correct any required fields and submit again. Go to
the first error.

6. Do you have any examples of good practice on this issue
that you would like to share?

° FYes

OFNO

° > Don't know



Please describe...

7. Documentation

There was an error on your page. Please correct any required fields and submit again. Go to
the first error.

8. Do you have any documents relating to sexual
harassment in the workplace that you would like to share (for
example your employee induction pack or managers training
materials - maximum 10 documents)?





