From: Richards N (Nicola)

Sent: 16 November 2017 08:00

To: [Redacted - Head of Branch, People Directorate 1] <[Redacted - Head of
Branch, People Directorate 1]@gov.scot>

Subject: FW: Complaints Involving Current or Former Ministers; ACTION

fyi

From: [Redacted - Private Secretary 1]

Sent: 15 November 2017 18:18

To: Hynd JS (James)

Cc: Permanent Secretary; Richards N (Nicola); Mackinnon J (Judith); [Redacted - Private Secretary 2]
Subject: RE: Complaints Involving Current or Former Ministers; ACTION

Many thanks James

[Redacted - Private Secretary 2] and | discussed with Leslie earlier. She is very
grateful for the work done to get to this stage. I have tracked some changes and
questions, which I'm happy to talk through tomerrow morning.

Perm Sec would like you to run the nextversion past [Redacted] to check that our
approach doesn’t cause them significant difficulty; and to be able to talk to FM about
the proposed process when they meet on Tuesday morning = so ideally we’'d need to
work these comments through and sight [Redacted] in.time to give Perm Sec a
revised version by lunchtime on Monday. She also mentioned that she’d like to share
with Wales and NI but makes sense to do that after [Redacted] has seen and
commented.

We’'ll need to share with trade unions at the right time — link to reply to [Redacted]
latest e-mail.

Happy to discuss

[Redacted - Private Secretary 1]
[Redacted]

From: [Redacted - Private Secretary 2] On Behalf Of Permanent Secretary
Sent: 15 November 2017 11:55

To: Evans L (Leslie)

Cc: [Redacted - Private Secretary 1]

Subject: FW: Complaints Involving Current or Former Ministers; ACTION

To see revised process — and two options in para 12.

Happy to discuss before you leave?



[Redacted - Private Secretary 2]

From: Hynd JS (James)

Sent: 15 November 2017 11:52

To: Permanent Secretary

Cc: Richards N (Nicola); Mackinnon J (Judith)

Subject: Complaints Involving Current or Former Ministers

[Redacted - Private Secretary 2]

Following Monday’s discussion with Perm Sec, | attach a revised draft of the
process.

The key changes from the previous version are:

James

New paragraphs 5-8 deal with the position of complaints against serving
Ministers. The text in paras 5-7 is, in large part, a straight lift from the
Ministerial Code. Paragraph 8 is new text which aims to ensure that Perm
Sec’s responsibilities are clearly highlighted and are not conditional on how
FM decides to handle any complaint.

Paragraph 12 provides 2 options for how we would decide to proceed with a
complaint against a former Minister of the current Administration. Option A
provides that the FM is advised, for information only, that a complaint has
been received and is being taken forward under the process as at Paragraph
14. Option B provides that the FM decides how the complaint should be
handled, i.e. she has the same locus as she would have for a serving
Minister. Under Option B, FM could ask Perm Sec to proceed as in
paragraph 14 or FM could decide to proceed in some other way. However,
under either option, the Perm Sec would retain her duty of care for the welfare
of the staff member and also to take any other action that was required, for
example, if the complaint revealed evidence of a failing in line management
that had to be addressed (paragraph 14.3).

| have included at appropriate points references to Perm Sec engaging with
Scottish Party Leaders where a complaint is received about a former Minister
of their Party.

James Hynd

Head of Cabinet, Parliament and Governance Division
[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]



From: Hynd JS (James)

Sent: 10 November 2017 12:31

To: Permanent Secretary

Cc: Richards N (Nicola); Mackinnon J (Judith)
Subject: FW: For today

[Redacted - Private Secretary 2]

| attach a draft of the process for taking forward a complaint against a
former Minister. Nicky has seen and is content, as is [Redacted - Lawyer 1].

Perm Sec is also looking for names of potential candidates to fill the senior
nominated officer role set out in the process. Possible candidates might be:

¢ [Redacted - 3 Bullet points ]

James

James Hynd

Head of Cabinet, Parliament and Governance Division
[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]

From: Richards N (Nicola)

Sent: 10 November 2017 10:28

To: Permanent Secretary; Hynd JS (James); Mackinnon J (Judith)
Subject: For today

Hi all



Just confirming we know what’s needed for today and who’s leading on
what. Perhaps [Redacted - Private Secretary 2] could confirm and add anything
I've missed? I've used the headings from yesterday’s sitrep.

o Process for former ministers (NR / JH)
« JH has final draft, seeking legal input.
o James /[Redacted - Private Secretary 2] seeing if they can contact
[Redacted] so we can consider in line with Whitehall practice.
o options for nominated officer
e Process will be with Perm Sec today. [IS THIS NEEDED FOR FM BOX
CLOSURE OR JUST FOR PERM SEC REVIEW/AWARENESS?]

o Communications plan (JMcK / [Redacted] / Corp comms)

« to continue conversation with organisation and develop this as part of our
early intervention / positive and inclusive cultures change process

e 6 week plan as a basis for fleshing out with Comms — NR - will share
copy today

o draft letter for Monday — required today [NR - could you confirm that
Perm Sec wants this to be an all staff message?]

« outline for Gillian and Barbara on what is asked of them [NR —
required today]

o Policy review (JMcK / [Redacted - Head of Branch, People Directorate 2])
o Work underway on Fairness at Work and conduct policy.
o Early milestones
« route map to clarify complaint handling
e engagement with unions
« development with EAP of options for bespoke confidential offer
o material to be shared as part of comms and engagement plan — including
updated Standards of Behaviour.
o Outline of work undertaken to date and plan forward required in form
of short briefing note for Perm Sec to share with FM [JMcK - next
week — IS THAT OK FOR TIMING?]

o Engagement on culture (NR/JMcK - linking with [Redacted], [Redacted] and
[Redacted] amongst others)
« analysis and action on back of Survey results
« engagement with interested parties (e.g. DG ally / other hosted staff
sessions)
e review interventions underway with DGs
« DAQ session on building positive team cultures
« planning for wider interventions with managers

e Liveissues (NR/JMcK /[Redacted - Head of Branch, People Directorate 3])
e Reports to HR:
e one issue — confirmed against a B band member of staff in
SGLD, individuals affected determining if they wish to pursue
« one reflection on response to message
e Reports to others:
e 2: 1TtoPJ/1t0oBA



Nicola Richards | Director, People Directorate | [Redacted]
[Redacted]

[Redacted]
[Redacted]




Handling of Sexual Harassment Complaints Involving Current or Former
Ministers

Background

1. The Scottish Government’s commitment, as an employer, to provide a
workplace free from discrimination and to ensure the fair treatment of staff is covered
by our policies on Fairness at Work and expectations of conduct. These policies and
associated procedures are being reviewed to ensure that they provide the necessary
assurance to staff that complaints of any sort, including complaints of sexual
harassment, will be given full and fair consideration. This review sits alongside the
longer term action we are taking to ensure we have consistently positive and
inclusive cultures and are able to take early action to prevent negative behaviours
before they escalate.

2. These policies flow from the actions that the SG can take as an employer
(including applying sanctions such as dismissal) and, in the case of complaints about
current Ministers, the First Minister’'s responsibility for the behaviours and actions of
Ministers as set out in the Scottish Ministerial Code.

3. This note sets out how complaints about former, as well as se~dngcurrent,
Ministers will be handled. It recognises that the existing arrangements do not deal
directly with the handling of complaints raised by staff in relation to former Ministers.
This note addresses that position by setting out an approach for how such
complaints will be handled. In doing so, it acknowledges that these complaints are
likely to be historical; that the nature of the relationship between the civil service and
the former Minister will have changed (for example, former Ministers are no longer
covered by the terms of the Scottish Ministerial Code); and the sanctions open to the
First Minister (such as removal from office) would be no longer applicable. These
factors place significant limitations on how a complaint of this nature may be
considered and resolved. However, it remains important that any concerns of this
type that are raised receive equal consideration and that all necessary support is
provided to the staff member.

Initial contact

4. An individual may choose to raise an issue involving a serdnag-current or
former Minister through a number of mechanisms. These may include a trusted
senior manager, direct to HR or a Trade Union representative. If the approach is
made through these routes it should be escalated to the Director of People for
consideration and so that sources of support can be offered to the individual.

kHarassment Complaints-AgainstServingCurrent Scottish Government

Ministers

5. The Scottish Ministerial Code sets out the general principle that Scottish
Ministers are expected to behave in a way that upholds the highest standards of
propriety. Ministers are personally responsible for deciding how to act and conduct
themselves in the light of the Code and for justifying their actions to Parliament and
the public. The First Minister is, however, the ultimate judge of the standards of
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behaviour expected of a Minister and of the appropriate consequences of a breach
of those standards. Ministers can only remain in office for so long as they retain the
First Minister’s confidence.

6. Where a complaint is made against a serving cL t Minister, the Permanent
Secretary will advise the First Minister that a complalnt has been received and inform
her of its terms. In line with her responsibilities under the Ministerial Code, the First
Minister will then determine how to address the complaint against the serding
Minister. The First Minister has the option of asking the Permanent Secretary to
carry out an investigation along the lines set out at paragraph 14, and to provide a
report of the facts as provided by those concerned, or to establish if it is possible to
seek a mutually agreed resolution between the parties involved. However, no matter
which type of process is followed, it will be for the First Minister to decide the
appropriate response to any complaint about a Minister.

7. Where a complaint concerns the conduct of the Flrst Mmlster the First
Minister may refer the matter to the indog nt advieere-Advisersion
the Ministerial Code. It is the role of the adwsers to prowde adwce to the First
Minister on which to base a judgement about any action required in respect of
Ministerial conduct.

8. In situations relating to complaints against a &er4ng-current Minister, the
Permanent Secretary will take appropriate steps to (1) ensure that the member of
staff making such a complaint receives the necessary support throughout the
process and (2) put in train any further action that might be required as a result of the
issues raised by any complaint.

Sexual-Harassment-Complaints-AgainstFormer Scottish Government
Ministers
9. When a concern is raised involving a former Minister, the Director of People

will de5|gnate a senlor crwl servant as the senior officer to deal with the issue. A=

ansure-thatthat That person #as-will have had no prior involvement with any
aspect of the matter bemg raised. The role of the senior officer will include the
following:

« Ensuring that the member of staff can access any necessary support;

e Ensuring the staff member understands the process and the choices
available to them;

. Determlnlng from the staff member nether they wish to make a forma
compiaipt hewfar e = Thtr—nressas

« Preparing, as reqmred a record of the complalnt raised by the staff
member;

e Undertaking, as necessary, an impartial collection of facts from the
parties involved;

e Providing reports to the Permanent Secretary and First Minister as
required.
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Commented [u1]: Do we need to add something to be
consistent with how a complaint against a former Minister
might progress from concemn to formal complaint — see para 9
and 10 comments

* Commented [u'2]: Can they be named in parenthesis)

Maybe move to after para 8 to improve flow?

Commented [u3]: Perm Sec thought that we should make
clearer how these bullets read across to the steps set out in
paragraph 10. (i.e. that the first three bullets refer to 10.1 and
the second three to 10.2



10. Akey early role of the senior officer will be to support the individual to
consider the outcome they are seeking. At this point the staff member’s choices

include:
| 0 Asking that their cormplaint concern is recorded without further action, Commented [u4]: Perm Sec thought it would be important to
in order to recognise their experience and to assist our organisational odoirie, el Gy’ 8
commitment to help prevent the circumstances arising again; or SG's responsibility/obligations as an employer — cross
01 reference footnote i and ii below?
nake a formal the nich wotlle Commented [u5]: Perm Sec thought that it would be helpful
10.2 Indrcatlng that they wrsh ake a forma complalnt : oulc 1 GSIgUIRPE cloar NG cxpressing 2
2 vestiga - eputio the | concem/making a formal complaint

fonner Mlnlster and for that person and any WItnesses to be | Formatted: Indent: Left: 2.5 cm, No bullets or numbering
interviewed. )

11.  Where the staff member wishes to pursue a formal complaint against a former

Minister they should provide the senior officer, in writing, with as much information as r

possible about the matter, including details of potential withesses. | Commented [u6]:

[Option A

12. The Permanent Secretary will be advised at that point about the nature
of the complaint and that the matter is being taken up with the former Minister
in question, as described in paragraph 14 below. If the former Minister is a
member of the Party of the current Administration the First Minister will also
be informed.

OR

Option B

12. The Permanent Secretary will be advised at that point about the nature
of the complaint. If the former Minister is a member of the Party of the current
Administration the First Minister will be informed and will decide how to
address the complaint against the former Minister.]

13.  Where the former Minister was a member of an Administration formed by a
different Party, the Permanent Secretary will advise the relevant Scottish Party
Leader about the nature of the complaint and the process being undertaken (as

described in paragraph 14 below). Commented [u7]: Option A and Para 13 are consistent. But
. if we go with option B we create an inconsistency — i.e. that
. i while FM decides on the approach in relation to a former
Investigation, Reporting and Follow Up Minister from her party we prescribe the approach to a former
Minister from another party. So option A would be better from
that perspective. But more thought needed

14. - The former Minister will be approached by the senior officer and provided with
| details of the complaint. If the former Minister agrees to cooperate: Formatted: Font: Bold

14.1  They will be interviewed by the senior officer;
14.2 Any witnesses identified by the staff member and the former Minister
| will also be invited-to-be-interviewed-at-this-tim 3]
14.3 |Areport will then be prepared for the Permanent Secretary setting out
the information that has been obtained during the above process. The

Permanent Secretary WI|| con5|der the report and erI take appropnate Commented [u8]: Already in place, bullet point 1 in para 9?
action—including-ensuring-the-welfare-and-suppert-arrangementsfer the Commented [u9]: Is this just a record of information
sStaffmember: gathered from the interviews — or conclusions and
’ recommendations?
3
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14.4 |If the former Minister is a member of the Party of the current
Administration the First Minister will consider the report from the
perspective of the actions of the former Minister;

14.5 Where former Minister was a member of an Administration formed by a
different Party, the Permanent Secretary will inform the relevant
Scottish Party leader of the outcome of the investigation and any action
taken;

14.6 The report will be shared with the staff member and the former
Minister.

matter will be investigated as far as possible without their involvement. They will be
advised that a complaint against them in the terms set out by the complainant and
the outcome of any investigation undertaken will be recorded within the SG-

icad Af thic fomrna
S SHHSOtREOMC—<

4#15. _Where the former Minister is a member of the Party of the current
Administration the First Minister will be advised that the former Minister has declined
to cooperate and will consider the matter from the perspective of the actions of the

former Minister — and be responsible for any further action.

48-16. __Where the former Minister was a member of an Administration formed by a
different Party, the Permanent Secretary will inform the relevant Scottish Party
Leader of the outcome of the investigation, any-actieniaken-and-that the former
Minister has declined to cooperate = and passing responsibility for any further action
to the party .

NOTE:

(i) At all times the staff member is free to make a complaint directly to the Police.
Any Police investigation or criminal proceedings will take priority over any internal
SG process, although we will continue to offer support to the staff member.

(i)  Throughout the process we will take all available steps to support the staff
member and ensure they are protected from any harmful behaviour. However, if at
any point it becomes apparent to the SG that criminal behaviour might have occurred
the SG will bring the matter directly to the attention of the Police. Also, if it becomes
apparent that the matter being raised is part of a wider pattern of behaviour it may be
necessary for the SG to consider taking appropriate action in light of the information
provided. Should either of these steps be necessary the staff member will be
advised.

Scottish Government
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Commented [u10]: Perm Sec unclear about what action she
could take. Isn't the point that we have investigated it as far as
we can and the report and responsibility for actions are handed
to FM or party leader to consider further action available to

_ them in the non-govemment (i.e. party/public space)?

5—If the former Minister declines to engage-co-operate with the process the« | Formatted: No bullets or numbering

Formatted: Font: Bold








