Handling of Sexual or Physical Harassment Complaints Involving Current or
Former Ministers

Background

1. The Scottish Government’s commitment, as an employer, to provide a
workplace free from discrimination and to ensure the fair treatment of staff is co ered
by our policies on Fairness at Work and expectations of conduct. These polici and
associated procedures are being reviewed to ensure that they provide the nece ary
assurance to staff that complaints of any sort, including complaints of se al or
physical harassment, will be given full and fair consideration. This review

alongside the longer term action we are taking to ensure we have consisten

positive and inclusive cultures and are able to take early actio to prevent negat
behaviours before they escalate.

2. These policies flow from the actions that the SG ake as a employer
(including applying sanctions such as dismissal) an , in the case of com aints about
current Ministers, the First Minister’s responsibilit for the beha rs and ctions of
Ministers as set out in the Scottish Ministerial Co e.

3. This note sets out how complaints about cu ent, as well as ormer, Ministers
will be handled. Itrecognises thatthe is g arrang ments do ot deal directly with
the handling of complaints raised b staff in relation to for Ministers. This note
addresses that position by setting ut an appro ¢ for how such complaints will be
handled. In doing so, it acknowl ges thatth se co plaints are likely to be
historical; that the nature of the re tionship betwee he civil service and the former
Minister will have changed (for exa ple, former Mi sters are no longer covered by
the terms of the Scotti Min sterial C de); and e sanctions open to the First
Minister (such as removal from Ministerial ffice) would be no longer applicable.
These factors plac significant tions on how a complaint of this nature may be
considered andres ved owever, remains importantthat any concerns of this
type that are raised receive equal co sideration and that all necessary support is
provided to the staff member.

Initi co act

Anin vidual may choose to raise an issue involving a current or former
inister th ough a number of mechanisms. These may include a trusted senior
m ag ,directto HR or a Trade Union representative. If the approach is made
thro these routes it should be escalated to the Director of People for
consid tion and so that sources of support can be offered to the individual.

5. At this early point it will be important to support the individual to consider the
outc me they are seeking. At this point the staff member’s choices include:

5.1  Asking that their concern is acknowledged but without further action
being taken, in order to recognise their experience and to assist our
organisational commitment to help prevent the circumstances arising again
(although, as set out at note ii below, the SG may require to take follow up
action where deemed necessary in light of the concern being raised). The
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details of the concern, along with the staff member’s decision not to proceed
with a formal complaint, will be held on file; or

5.2 Indicating that they wish to make a formal complaint.
Current Scottish Government Ministers

6. The Scottish Ministerial Code sets out the general principle that Scottish
Ministers are expected to behave in a way that upholds the highest standards o
propriety. Ministers are personally responsible for deciding how to acta  condu
themselves in the light of the Code and for justifying their actions to Parliam nt and
the public. The First Minister is, however, the ultimate judge of the standard f
behaviour expected of a Minister and of the appropriate cons' uences of brea
of those standards. Ministers can only remain in office for so lon as th y retain th
First Minister’s confidence.

7. Where a sexual or physical harassment com laint is raised abou he conduct
of a current Minister, the Permanent Secretary wi inform the F  Minister In line
with her responsibilities under the Ministerial Co  the First Ministe has instructed
the Permanent Secretary that complaints of this n ture should be in estigated using
the process set out at paragraph 15, and to provid a report of the acts as provided
by those concerned, or to establishifi p sibleto ek a mut ally agreed
resolution between the parties invo ed. Current Minister Il be expected to
cooperate fully with such an inves gation. Itw b for the First Minister to decide
the appropriate response to any mplaint a out a M nister in light of the report
produced following an investigatio

8. In situationsrel ng compla sagains a current Minister, the Permanent
Secretary will also t ke appropriate stepst (1) ensure that the member of staff
making such a com laint recei € necessary support throughout the process,
and (2) putintrain.  y furt raction hat might be required within the civil service as
a result of the issues raised by any ¢ mplaint.

9. Where a complaint nc s the conduct of the First Minister, the First

Mini  r vy refer the matter to the Independent Advisers on the Ministerial Code

(th Rt. Hon Dame Elish Angiolini QC DBE or James Hamilton). It is the role of the

advisers to  ovide advice to the First Minister on which to base a judgement about
ny action equired in respect of Ministerial conduct.

Form Scottish Government Ministers

10 Int event that a formal complaint about sexual or physical harassment is
rec ved against a former Minister, the Director of People will designate a senior civil
serv nt as the senior officer to deal with the issue. That person will have had no
prio nvolvement with any aspect of the matter being raised.

11. At this point in the process, the role of the senior officer will be to prepare a
record of the complaint raised by the staff member.
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12. Where the staff member has indicated that they wish to pursue a formal
complaint against a former Minister they should provide the senior officer, in writing,
with as much information as possible about the matter, including details of potential
witnesses.

13.  The Permanent Secretary will be advised at that point about the nature  the
complaint and that the matter is being taken up with the former Minister in qu stion,
as described in paragraph 15 below. If the former Minister is a member of th Party
of the current Administration the First Minister will also be informed The First
Minister will take any steps necessary to ensure that the former Ministe ooper s
with the investigation.

14.  Where the former Minister was a member of an Adm istration f med y a
different Party, the Permanent Secretary will advise the rel ant cottish Pa
Leader about the nature of the complaint and the process bei  undertaken (as
described in paragraph 15).

Investigation, Reporting and Follow Up

15.  The current or former Minister will be appr ched by the des nated senior
officer and provided with details of the complaint. = the current or rmer Minister
agrees to cooperate:

15.1  They will be interv wed by the s ior officer, whose role will be to
undertake an impartial col ction of fa s from he parties involved and provide
a report to the Permanent ecretary and Firs Minister.

15.2 Any witn sses identifie  ythe st member and the current or former
Minister will = so be interviewed (this may include interviews with other current
or former M sters and ial Advisers);

15.3 Areport will then be pr pared for the Permanent Secretary setting out
the information that has bee obtained during the above process. The
Permanent Secreta will onsider the report and will the steps set out below,
as ell as any take appropriate action within the civil service as required;

15.4 For complaints involving a former Minister who is a member of the
Pa of the current Administration, the First Minister will consider the report
f m the perspective of the actions of the former Minister;

5 Where the former Minister was a member of an Administration formed
by different Party, the Permanent Secretary will inform the relevant Scottish
Party leader of the outcome of the investigation and any action taken;

15.6 The report will be shared with the staff member and the current or
former Minister.
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16. If the current or former Minister declines to co-operate with the process the
matter will be investigated as far as possible without their involvement. They will be
advised that a complaint against them in the terms set out by the complainant and
the outcome of any investigation undertaken will be recorded within the SG.

17.  The First Minister will be advised where a current or former Minister who a
member of the Party of the current Administration has declined to cooperate an will
be responsible for any further action.

18.  Where the former Minister was a member of an Administration for ed by a
different Party, the Permanent Secretary will inform the relevant Scottish Py
Leader of the outcome of the investigation, that the former Minister has decl dto
cooperate — and passing responsibility for any further action t he Party

NOTE:

(i) At all times the staff member is free to make a p intdirec to the Police.
Any Police investigation or criminal proceedings wi take priority over an internal
SG process, although we will continue to offer su port to the st member

(ii) Throughout the process we will take all av.  able steps to su  ort the staff
member and ensure they are protected from any h mful behaviou However, if at
any point it becomes apparent tothe S th crimina ehaviou might have occurred
the SG will bring the matter directly o the attention of the  ice. Also, if it becomes
apparent that the matter being rai ed is part of der pattern of behaviour it may be
necessary for the SG to conside aking app priate ction in light of the information
provided. Should either of these eps be necessar the staff member will be
advised.
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