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CITIZENS’ ASSEMBLY
FREEDOM OF INFORMATION CONSIDERATIONS
Purpose
1.
To provide advice on a number of freedom of information considerations that have been
identified in connection with the establishment of a Citizens’ Assembly.
Priority
2.

Routine.

Background
3.
As part of the work being undertaken to establish a Citizens’ Assembly (“the Assembly”),
the FOI Unit has been asked to provide advice about various freedom of information (“FOI”)
considerations that have been identified.
4.

We have been asked to advise on:
(a)

the status of the Assembly for the purposes of the Freedom of Information
(Scotland) Act 2002 (“FOISA”);

(b)

the potential impact that FOISA may have on its conveners, members, secretariat
or appointed advisers;

(c)

whether the Scottish Ministers or the Assembly would be able to guarantee that
members’ personal information, including their names, would be kept in confidence
and not disclosed.

FOISA – the legislative regime
5.
FOISA provides a statutory right of access to information held by Scottish public
authorities. These range from the Scottish Parliament and Government, to local authorities,
NHS boards, higher and further education bodies, doctors and dental practitioners. Individual
officeholders (for example, the various Commissioners appointed by the Scottish Parliament)
are subject to the legislation.
6.
“Scottish public authority” has a particular definition for FOISA purposes, and only bodies
and persons who fall within that definition are subject to the legislation. To be a Scottish public
authority, a body must be:
(a)

listed in schedule 1 to FOISA (section 4);

(b)

specified in an order made under section 5 of FOISA; or

(c)

a company that is wholly-owned by the Scottish Ministers or by another authority
listed in schedule 1 (section 6).
1
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7.
Bodies and persons may be added to schedule 1 by order under section 4 if certain
criteria are met. Where those criteria are not met, it may be possible to designate the body or
person as a Scottish public authority in a section 5 order. In addition, where a new body is
created by statute, that legislation may directly insert the body into schedule 1.
8.
In passing, we observe that FOISA is not the only access to information regime that may
be relevant. The (UK-wide) Freedom of Information Act 2000 applies to certain public bodies
in Scotland (principally UK Government departments, but also various non-departmental
public bodies whose functions are reserved). As matters stand, we do not consider that the
UK Act is likely to have any application to the Assembly.
9.
Separately, the Environmental Information (Scotland) Regulations 2004 (“the EIRs”) give
the right to access environmental information. If a body is subject to FOISA, it is automatically
subject to the EIRs, but we note that in rare cases the EIRs have been held to apply to bodies
that are not subject to FOISA1. We think that this is unlikely to be a significant consideration
for the work of the Assembly as it seems unlikely that it will hold significant quantities of
environmental information. If it would be helpful to have more considered advice on this point,
we would be happy to address that separately.
Assumptions about the Assembly
10. We are aware that the precise details of how the Assembly is to be established have not
as yet been finalised. We have had sight of the following draft documents as they stood at 18
July 2019, and this advice is based on those drafts:
(a)

the remit and terms of reference for the Assembly;

(b)

the memorandum of understanding between the Scottish Ministers and the
Conveners of the Assembly on the independence and administration of the
Citizens’ Assembly;

(c)

the conveners’ letters of appointment;

(d)

the partial Data Protection Impact Assessment for the recruitment of members.

11. The principle of independence from government is particularly significant in
considering the status of the Assembly for FOI purposes, and if the present proposals were to
change materially we would recommend seeking further advice on the FOI implications.
12. We understand that the Scottish Ministers do not intend to bring forward legislation to
establish the Assembly, and that it will not otherwise be established as a body corporate2. On
that basis, it appears to us unlikely that the Assembly will have legal personality and we note
that a number of the draft documents proceed on this basis.

1

Most notably registered social landlords, following the decision of the Scottish Information
Commissioner in Decision 118/2014 (Mr X and Dunbritton Housing Association Ltd).
2
For example as a limited company, a limited liability partnership or otherwise under existing legislation.
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Discussion
Status of the Assembly for FOI purposes
13. As noted in paragraphs 6 and 7, there are three ways by which a body may become a
Scottish public authority for the purposes of FOISA. The Assembly is not listed in schedule 1
to FOISA or designated in a section 5 Order. Nor is it a company wholly-owned by the Scottish
Ministers or another Scottish public authority. Accordingly, the Assembly is not a Scottish
public authority (and hence subject to FOISA) in its own right.
14. However, the Assembly might yet be subject to FOISA if it is considered to form part of,
or be indistinguishable from, another Scottish public authority – most likely the Scottish
Ministers, as they are responsible for establishing it.
Establishment of new bodies – general observations
15. In considering whether a new body is part of, or is indistinguishable from, the Scottish
public authority that set it up (and hence subject to FOISA), it is necessary to look in some
detail at how the new body is established. In two scenarios, the position is thought to be
reasonably settled.
16. The first case concerns the Scottish Ministers’ executive agencies 3, which can be
created, changed or dissolved at will by the Ministers. It is accepted that the executive
agencies do not have a separate existence from the Ministers and they do not have legal
personality. Contracts for the benefit of an executive agency are entered into by the Ministers,
and litigation in relation to an executive agency proceeds in the Ministers’ name, for example.
A further consequence is that the executive agencies are subject to FOISA – not by virtue of
being listed themselves in schedule 1, but because the Ministers are listed and that
designation necessarily applies to them.
17. By contrast, when legislation is enacted to establish a new non-departmental public
body, the parent statute (usually) provides for the NDPB to have legal personality and adds
the body to schedule 1 to FOISA, if the policy intention is that FOISA is to apply. This creates
a new Scottish public authority that is separate from the Scottish Ministers4.
18. Between these two clear-cut scenarios, in recent years a number of independent bodies,
such as advisory bodies, commissions and reviews have been established without legislation.
Recent examples considered by the FOI Unit include the Fair Work Convention, the
Infrastructure Commission for Scotland and the Buchanan and St Ambrose High School
Campus Independent Review. None of the examples that we are aware of have been created
as bodies corporate, and so we have proceeded on the basis that they lack legal personality.
In each case, however, we have reached the view that that they are not one and the same as
the Scottish Ministers – in large part because their independence from the Ministers is an

3

Such as Disclosure Scotland, the Student Awards Agency for Scotland, Social Security Scotland and
Education Scotland.
4
For an example that underlines the distinction between executive agencies and NDPBs, consider the
(then) Scottish Court Service. Prior to the coming into force of section 60 of the Judiciary and Courts
(Scotland) Act 2008, it was an executive agency of the Scottish Ministers (and subject to FOISA by
virtue of their designation). Section 60 of the 2008 Act established SCS as a body corporate, and so it
was then necessary to make provision adding the new body to schedule 1 of FOISA (para 18 of
schedule 3 to the 2008 Act) to ensure that it would continue to be subject to FOISA.
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important part of the rationale for their creation – and so they do not become subject to FOISA
by virtue of the Ministers’ designation.
19. This point remains untested before the Commissioner 5. We have therefore never
previously analysed in detail why we think that they are not, in law, one and the same as the
Scottish Ministers. We now offer the following analysis as a starting point, though we would
stress that it is untested and that SGLD in particular may wish to comment on it.
20. The starting point is the absence of legal personality on the part of bodies created as
outlined in paragraph 18. Our understanding is that as the bodies are neither natural persons
nor bodies corporate, they have no personality. It has occasionally been suggested that, as a
result, bodies created in this way cannot be distinguished from the body that created them –
and in particular that when the Scottish Ministers set up a body in this way, then it cannot be
separated from the Ministers’ legal personality.
21. However, the consequence of that analysis (in FOI terms) is that bodies set up by the
Scottish Ministers which cannot be distinguished from the Ministers are subject to FOISA (in
the same way that the executive agencies are). As the policy intention is generally that bodies
set up in this way should be independent of the Ministers, this gives rise to an issue because
an FOI request to the new body is strictly a request to the Ministers, meaning that they are
ultimately responsible for responding. This in turn casts doubt on the independence of the new
body, as well as giving scope for disagreement on how individual requests should be dealt
with.
22. We have accordingly considered whether any alternative analysis could be constructed
which would better respect the intended independence of a new body set up in this way. We
consider that it may be possible instead to regard such a new body as being an unincorporated
association. The principal characteristics of an unincorporated association are that: a) it is not
a body corporate and b) that it exists for a purpose other than the making of profit for its
members (distinguishing it from a partnership or joint venture 6. While unincorporated
associations lack legal personality, they are assumed for a variety of purposes to have some
sort of existence7 (for example in relation to employment). Their officebearers may assume a
variety of personal liabilities as a consequence, but this could be mitigated by suitable
indemnities from the body that is responsible for setting up the new body (if appropriate in
policy terms).
23. If a new body can properly be analysed as an unincorporated association, then it
appears to us that it is a separate body from the one that established it. This in turn ensures
that the new body does not become subject to FOISA by virtue of the fact that its creator is
subject to it.
24. In passing, we note that when the term “body” is used in FOISA it includes an
unincorporated association. It therefore appears to have been in contemplation that
unincorporated associations might be designated as Scottish public authorities (and hence
become subject to FOISA). While we understand that this is not the intention in relation to the

5

A requester aggrieved by the failure of a body to respond to a request that purports to be made under
FOISA may seek a decision from the Commissioner (s. 47(1)(b) of FOISA). If the Commissioner found
that the body was subject to FOISA, this would have the effect of declaring it to be a Scottish public
authority. An appeal lies, on a point of law, to the Court of Session under section 56 of FOISA.
6
Scottish Law Commission Report on Unincorporated Associations (Scot Law Com No 217), para 1.2.
7
SLC Report, paras 1.4 and 1.5.
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Assembly, on one view it underscores the point that the presence (or absence) of legal
personality is not determinative of a body’s FOI status.
Application to the Assembly
25. In paragraph 11, we noted that the principle of independence from government is central
to the establishment of the Assembly. On that basis, we assume that it would be undesirable
in general policy terms to conclude that the Assembly was (due to the manner of its creation)
indistinguishable from the Scottish Ministers – indeed, that would appear to undermine the
principle. This is, if anything, amplified in relation to FOI: if the Assembly cannot be
distinguished from the Ministers, then it is caught for the purposes of FOISA by the Ministers’
designation in the same way that an executive agency is. As a result, the Assembly would be
subject to FOISA and the Ministers would ultimately be responsible for the Assembly’s
compliance with the legislation.
26. However, we suggest that there is scope to argue that the alternative analysis set out in
paragraphs 22 and 23 applies to the Assembly. It is not to be a body corporate, and it is not
being set up for the purposes of making a profit (and so at first sight it has the principal
characteristics of an unincorporated association). The principal advantages of this analysis
are that it would underpin the independence of the Assembly from government, while
delivering the intended FOI policy outcome (that the Assembly is not subject to FOISA). It
would, however, appear to have consequences particularly for the conveners in relation to
their personal liability, although there may be an argument that the indemnity provided by the
Scottish Minsters to them in their terms and conditions of appointment mitigates that risk.
Summary
27. The Assembly is not, in its own right, a Scottish public authority and hence subject to
FOISA (see paragraph 13). We understand that this accords with the policy intention in relation
to its FOI status.
28. Depending on the analysis of the relationship between the Assembly and the Scottish
Ministers that is adopted, the Assembly may still be subject to FOISA because it falls within
the ambit of “the Scottish Ministers”. We understand that this would not reflect the policy
intention in two ways: first, because it is not intended that the Assembly be subject to FOISA,
and secondly because it would tend to undermine the principle of independence from
government.
29. Accordingly, we have offered a potential alternative analysis of the relationship between
the Assembly and the Scottish Ministers which appears to us to achieve the intended policy
in relation to FOI. However, we accept that we are in no way placed to consider the wider
implications of that analysis and it may well have unintended consequences in other areas.
We simply flag it as one way of resolving the potential FOI policy issue that arises if the
Assembly is considered to stand, in effect, in the same legal position as an executive agency.
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The potential impact of FOISA on various persons connected with the Assembly
30. We have been asked to consider how FOISA might affect various categories of person
associated with the Assembly, and in particular the conveners, the members, the secretariat
and its appointed advisers. This depends, to a very large extent, on whether the Assembly is
subject to FOISA or not.
Assembly is subject to FOISA
31. The position is more complex if FOISA applies to the Assembly, particularly as we
consider that it could only apply if the Assembly falls within the Scottish Ministers’ designation.
Shortly put, the Assembly would then be in a similar position to an executive agency although
the analogy is not a precise one. A brief outline of the likely impact follows, though we would
be happy to comment in more detail if it were concluded that the Assembly is subject to FOISA.
32. In those circumstances, we imagine that the secretariat would lead on preparing
responses to FOI requests. In doing so, it would be entitled to call on the support of the FOI
Unit as other business areas in the Scottish Government can. It would be necessary for the
Scottish Ministers and the Assembly to agree where responsibility for clearing responses
would lie. If the secretariat is to be under the control and direction of the conveners and the
Assembly, it might well be that they would be responsible for clearing responses. However,
the Ministers would not be able to divest themselves of overall responsibility and we envisage
that (for example) the Assembly’s responses would be counted as part of the wider Scottish
Government performance (including the need to respond to at least 95% of requests on time).
33. As far as individual members are concerned, there is perhaps a parallel to be drawn
with MSPs and councillors. As the Scottish Information Commissioner’s guidance outlines,
they are not Scottish public authorities in their own right (although the Scottish Parliament and
local authorities are). Accordingly, they could not receive FOI requests directly. However, the
Assembly would need to consider carefully, in light of that guidance, whether it was holding
information on behalf of the members (and hence outwith FOISA) or whether the nature of the
information was such that it was held by the Assembly itself. The Commissioner’s guidance
explores what is admittedly a difficult issue in greater detail. Ultimately it will turn on the facts
and circumstances of each case.
34. The position in relation to the conveners is similar (albeit correspondence from them is
more likely to be held by the Assembly in its own right as it is more likely to concern the
Assembly’s corporate functions or represent its views and interests.
35. As far as advisers are concerned, there is a prospect that information that they hold
would be held on behalf of the Assembly (and hence subject to FOISA). The classic example
is where a law firm holds information on behalf of its client, but we have in the past argued
that the same position applies to other professional advisers and we would be inclined to
maintain that position.
Assembly is not subject to FOISA
36. If the Assembly is not subject to FOISA, then the legislation will have relatively little
impact on any of the categories of person in question. The only potential issue would arise if
the Assembly were to provide information to a body that is subject to FOISA. For example, if
the Assembly provided information to the Scottish Ministers that concerned one of the
categories of person in question, it is possible that the information might have to be disclosed
following a request.
6
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37. However, it is good practice – and it is usual – for Scottish public authorities to consult
with third parties who have given them information before disclosing it in response to an FOI
request. We would therefore expect that, if the Ministers received a request for information
held by them that had been provided by the Assembly, they would consult (in accordance with
the Section 60 Code of Practice) before responding to the request. The Assembly would not
be able to veto release, but it would be able to make representations that would be taken into
account.
Could the Scottish Ministers or the Assembly guarantee that members’ personal information,
including their names, would be kept in confidence and not disclosed?
38.
Again, the response to this query largely turns on the Assembly’s FOI status and so
we comment briefly on both possible outcomes. We also address the position of the Scottish
Ministers.
The Scottish Ministers
39. As the Scottish Ministers are subject to FOISA, they may only withhold information if it
is exempt information (and, if necessary, where the public interest test favours withholding).
The personal information of third parties (such as Assembly members) may potentially be
exempt by virtue of section 38(1)(b) of FOISA. That exemption is not (usually) subject to the
public interest test. However, it is a common misconception that all personal information is
necessarily exempt, as the Scottish Information Commissioner points out in detailed
guidance8. It is accordingly necessary to consider each request for information, even personal
information, on its own merits.
40. The Commissioner, recalling recital (47) of the GDPR, points out that much depends on
the reasonable expectations of the data subject 9. That potentially cuts both ways. On one
hand, if the basis for appointment indicates that members are not expected to have a public
profile or to be individually identified, then that may help bolster arguments that the members
would not expect their personal information to be disclosed. However, if members chose to
make public their involvement in the Assembly then it would substantially undermine their
claims to have a reasonable expectation of privacy.
41. Accordingly, we do not consider that the Scottish Ministers could guarantee that
members’ personal information, including their names, would be kept in confidence and not
disclosed. At best, we suggest that the Ministers might:
(a)

indicate that members are not expected to have a public profile or to be individually
identified in relation to the Assembly;

(b)

make prospective members aware that they would seek to withhold members’
personal information if it were requested;

(c)

point out that the Ministers are unlikely to be able to withhold that information if
members have chosen themselves to publicise it.

42. Alternatively, it may be the case that the Scottish Ministers do not require to hold the
members’ personal information. If the Ministers do not have it, it is straightforward to respond

8
9

See paragraphs 45 to 47 for an outline.
Paragraph 67.
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to requests by relying on section 17 of FOISA (information not held) and that would not result
in disclosure of the members’ personal information.
Assembly is subject to FOISA
43. If the Assembly is subject to FOISA, the advice in paragraphs 39 to 41 broadly applies.
It is unlikely that the Assembly could simply choose not to hold the information, as it is likely
to be necessary for it to have the personal information of its members in order to discharge its
functions.
Assembly is not subject to FOISA
44. If the Assembly is not subject to FOISA, the position is relatively straightforward. Even if
it holds the members’ personal information, it is not obliged by law to comply with any request
for that information. Accordingly, it seems reasonable that the Assembly could undertake not
to disclose members’ personal information voluntarily. However, it might still be inadvisable to
guarantee that it would not be disclosed given the (perhaps remote) prospect that it might one
day have to be disclosed, say, in obedience to a court order.
Conclusion
45.

You are invited to note the advice in this minute.

[Redacted S.38(1.)(b)]

[x] July 2019
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CITIZENS’ ASSEMBLY
FREEDOM OF INFORMATION CONSIDERATIONS
Purpose
1.
To provide advice on a number of freedom of information considerations that have been
identified in connection with the establishment of a Citizens’ Assembly.
Priority
2.

Routine.

Background
3.
As part of the work being undertaken to establish a Citizens’ Assembly (“the Assembly”),
the FOI Unit has been asked to provide advice about various freedom of information (“FOI”)
considerations that have been identified.
4.

We have been asked to advise on:
(a)

the status of the Assembly for the purposes of the Freedom of Information
(Scotland) Act 2002 (“FOISA”);

(b)

the potential impact that FOISA may have on its conveners, members, secretariat
or appointed advisers;

(c)

whether the Scottish Ministers or the Assembly would be able to guarantee that
members’ personal information, including their names, would be kept in confidence
and not disclosed.

FOISA – the legislative regime
5.
FOISA provides a statutory right of access to information held by Scottish public
authorities. These range from the Scottish Parliament and Government, to local authorities,
NHS boards, higher and further education bodies, doctors and dental practitioners. Individual
officeholders (for example, the various Commissioners appointed by the Scottish Parliament)
are subject to the legislation.
6.
“Scottish public authority” has a particular definition for FOISA purposes, and only bodies
and persons who fall within that definition are subject to the legislation. To be a Scottish public
authority, a body must be:
(a)

listed in schedule 1 to FOISA (section 4);

(b)

specified in an order made under section 5 of FOISA; or

(c)

a company that is wholly-owned by the Scottish Ministers or by another authority
listed in schedule 1 (section 6).
1
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7.
Bodies and persons may be added to schedule 1 by order under section 4 if certain
criteria are met. Where those criteria are not met, it may be possible to designate the body or
person as a Scottish public authority in a section 5 order. In addition, where a new body is
created by statute, that legislation may directly insert the body into schedule 1.
8.
In passing, we observe that FOISA is not the only access to information regime that may
be relevant. The (UK-wide) Freedom of Information Act 2000 applies to certain public bodies
in Scotland (principally UK Government departments, but also various non-departmental
public bodies whose functions are reserved). As matters stand, we do not consider that the
UK Act is likely to have any application to the Assembly.
9.
Separately, the Environmental Information (Scotland) Regulations 2004 (“the EIRs”) give
the right to access environmental information. If a body is subject to FOISA, it is automatically
subject to the EIRs, but we note that in rare cases the EIRs have been held to apply to bodies
that are not subject to FOISA1. We think that this is unlikely to be a significant consideration
for the work of the Assembly as it seems unlikely that it will hold significant quantities of
environmental information. If it would be helpful to have more considered advice on this point,
we would be happy to address that separately.
Assumptions about the Assembly
10. We are aware that the precise details of how the Assembly is to be established have not
as yet been finalised. We have had sight of the following draft documents as they stood at 18
July 2019, and this advice is based on those drafts:
(a)

the remit and terms of reference for the Assembly;

(b)

the memorandum of understanding between the Scottish Ministers and the
Conveners of the Assembly on the independence and administration of the
Citizens’ Assembly;

(c)

the conveners’ letters of appointment;

(d)

the partial Data Protection Impact Assessment for the recruitment of members.

11. The principle of independence from government is particularly significant in
considering the status of the Assembly for FOI purposes, and if the present proposals were to
change materially we would recommend seeking further advice on the FOI implications.
12. We understand that the Scottish Ministers do not intend to bring forward legislation to
establish the Assembly, and that it will not otherwise be established as a body corporate2. On
that basis, it appears to us unlikely that the Assembly will have legal personality and we note
that a number of the draft documents proceed on this basis.

1

Most notably registered social landlords, following the decision of the Scottish Information
Commissioner in Decision 118/2014 (Mr X and Dunbritton Housing Association Ltd).
2
For example as a limited company, a limited liability partnership or otherwise under existing legislation.
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Discussion
Status of the Assembly for FOI purposes
13. As noted in paragraphs 6 and 7, there are three ways by which a body may become a
Scottish public authority for the purposes of FOISA. The Assembly is not listed in schedule 1
to FOISA or designated in a section 5 Order. Nor is it a company wholly-owned by the Scottish
Ministers or another Scottish public authority. Accordingly, the Assembly is not a Scottish
public authority (and hence subject to FOISA) in its own right.
14. However, the Assembly might yet be subject to FOISA if it is considered to form part of,
or be indistinguishable from, another Scottish public authority – most likely the Scottish
Ministers, as they are responsible for establishing it.
Establishment of new bodies – general observations
15. In considering whether a new body is part of, or is indistinguishable from, the Scottish
public authority that set it up (and hence subject to FOISA), it is necessary to look in some
detail at how the new body is established. In two scenarios, the position is thought to be
reasonably settled.
16. The first case concerns the Scottish Ministers’ executive agencies 3, which can be
created, changed or dissolved at will by the Ministers. It is accepted that the executive
agencies do not have a separate existence from the Ministers and they do not have legal
personality. Contracts for the benefit of an executive agency are entered into by the Ministers,
and litigation in relation to an executive agency proceeds in the Ministers’ name, for example.
A further consequence is that the executive agencies are subject to FOISA – not by virtue of
being listed themselves in schedule 1, but because the Ministers are listed and that
designation necessarily applies to them.
17. By contrast, when legislation is enacted to establish a new non-departmental public
body, the parent statute (usually) provides for the NDPB to have legal personality and adds
the body to schedule 1 to FOISA, if the policy intention is that FOISA is to apply. This creates
a new Scottish public authority that is separate from the Scottish Ministers4.
18. Between these two clear-cut scenarios, in recent years a number of independent
agencies, such as advisory bodies, commissions and reviews have been established without
legislation . Recent examples considered by the FOI Unit include the Fair Work Convention,
the Infrastructure Commission for Scotland and the Buchanan and St Ambrose High School
Campus Independent Review. None of the examples that we are aware of have been created
as bodies corporate, and so we have proceeded on the basis that they lack legal personality.
In each case, however, we have reached the view that that they are not one and the same as
the Scottish Ministers – in large part because their independence from the Ministers is an

3

Such as Disclosure Scotland, the Student Awards Agency for Scotland, Social Security Scotland and
Education Scotland.
4
For an example that underlines the distinction between executive agencies and NDPBs, consider the
(then) Scottish Court Service. Prior to the coming into force of section 60 of the Judiciary and Courts
(Scotland) Act 2008, it was an executive agency of the Scottish Ministers (and subject to FOISA by
virtue of their designation). Section 60 of the 2008 Act established SCS as a body corporate, and so it
was then necessary to make provision adding the new body to schedule 1 of FOISA (para 18 of
schedule 3 to the 2008 Act) to ensure that it would continue to be subject to FOISA.
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important part of the rationale for their creation – and so they do not become subject to FOISA
by virtue of the Ministers’ designation.
19. This point remains untested before the Commissioner 5. We have therefore never
previously analysed in detail why we think that they are not, in law, one and the same as the
Scottish Ministers. We now offer the following analysis as a starting point, though we would
stress that it is untested and that SGLD in particular may wish to comment on it.
20. The starting point is the absence of legal personality on the part of bodies created as
outlined in paragraph 18. Our understanding is that as the bodies are neither natural persons
nor bodies corporate, they have no personality. It has occasionally been suggested that, as a
result, bodies created in this way cannot be distinguished from the body that created them –
and in particular that when the Scottish Ministers set up a body in this way, then it cannot be
separated from the Ministers’ legal personality.
21. However, the consequence of that analysis (in FOI terms) is that bodies set up by the
Scottish Ministers which cannot be distinguished from the Ministers are subject to FOISA (in
the same way that the executive agencies are). As the policy intention is generally that bodies
set up in this way should be independent of the Ministers, this gives rise to an issue because
an FOI request to the new body is strictly a request to the Ministers, meaning that they are
ultimately responsible for responding. This in turn casts doubt on the independence of the new
body, as well as giving scope for disagreement on how individual requests should be dealt
with.
22. We have accordingly considered whether any alternative analysis could be constructed
which would better respect the intended independence of a new body set up in this way. We
consider that it may be possible instead to regard such a new body as being an unincorporated
association. The principal characteristics of an unincorporated association are that: a) it is not
a body corporate and b) that it exists for a purpose other than the making of profit for its
members (distinguishing it from a partnership or joint venture 6. While unincorporated
associations lack legal personality, they are assumed for a variety of purposes to have some
sort of existence7 (for example in relation to employment). Their officebearers may assume a
variety of personal liabilities as a consequence, but this could be mitigated by suitable
indemnities from the body that is responsible for setting up the new body (if appropriate in
policy terms).
23. If a new body can properly be analysed as an unincorporated association, then it
appears to us that it is a separate body from the one that established it. This in turn ensures
that the new body does not become subject to FOISA by virtue of the fact that its creator is
subject to it.
24. In passing, we note that when the term “body” is used in FOISA it includes an
unincorporated association. It therefore appears to have been in contemplation that
unincorporated associations might be designated as Scottish public authorities (and hence
become subject to FOISA). While we understand that this is not the intention in relation to the

5

A requester aggrieved by the failure of a body to respond to a request that purports to be made under
FOISA may seek a decision from the Commissioner (s. 47(1)(b) of FOISA). If the Commissioner found
that the body was subject to FOISA, this would have the effect of declaring it to be a Scottish public
authority. An appeal lies, on a point of law, to the Court of Session under section 56 of FOISA.
6
Scottish Law Commission Report on Unincorporated Associations (Scot Law Com No 217), para 1.2.
7
SLC Report, paras 1.4 and 1.5.
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Assembly, on one view it underscores the point that the presence (or absence) of legal
personality is not determinative of a body’s FOI status.
Application to the Assembly
25. In paragraph 11, we noted that the principle of independence from government is central
to the establishment of the Assembly. On that basis, we assume that it would be undesirable
in general policy terms to conclude that the Assembly was (due to the manner of its creation)
indistinguishable from the Scottish Ministers – indeed, that would appear to undermine the
principle. This is, if anything, amplified in relation to FOI: if the Assembly cannot be
distinguished from the Ministers, then it is caught for the purposes of FOISA by the Ministers’
designation in the same way that an executive agency is. As a result, the Assembly would be
subject to FOISA and the Ministers would ultimately be responsible for the Assembly’s
compliance with the legislation.
26. However, we suggest that there is scope to argue that the alternative analysis set out in
paragraphs 22 and 23 applies to the Assembly. It is not to be a body corporate, and it is not
being set up for the purposes of making a profit (and so at first sight it has the principal
characteristics of an unincorporated association). The principal advantages of this analysis
are that it would underpin the independence of the Assembly from government, while
delivering the intended FOI policy outcome (that the Assembly is not subject to FOISA). It
would, however, appear to have consequences particularly for the conveners in relation to
their personal liability, although there may be an argument that the indemnity provided by the
Scottish Minsters to them in their terms and conditions of appointment mitigates that risk.
Summary
27. The Assembly is not, in its own right, a Scottish public authority and hence subject to
FOISA (see paragraph 13). We understand that this accords with the policy intention in relation
to its FOI status.
28. Depending on the analysis of the relationship between the Assembly and the Scottish
Ministers that is adopted, the Assembly may still be subject to FOISA because it falls within
the ambit of “the Scottish Ministers”. We understand that this would not reflect the policy
intention in two ways: first, because it is not intended that the Assembly be subject to FOISA,
and secondly because it would tend to undermine the principle of independence from
government.
29. Accordingly, we have offered a potential alternative analysis of the relationship between
the Assembly and the Scottish Ministers which appears to us to achieve the intended policy
in relation to FOI. However, we accept that we are in no way placed to consider the wider
implications of that analysis and it may well have unintended consequences in other areas.
We simply flag it as one way of resolving the potential FOI policy issue that arises if the
Assembly is considered to stand, in effect, in the same legal position as an executive agency.
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The potential impact of FOISA on various persons connected with the Assembly
30. We have been asked to consider how FOISA might affect various categories of person
associated with the Assembly, and in particular the conveners, the members, the secretariat
and its appointed advisers. This depends, to a very large extent, on whether the Assembly is
subject to FOISA or not.
Assembly is subject to FOISA
31. The position is more complex if FOISA applies to the Assembly, particularly as we
consider that it could only apply if the Assembly falls within the Scottish Ministers’ designation.
Shortly put, the Assembly would then be in a similar position to an executive agency although
the analogy is not a precise one. A brief outline of the likely impact follows, though we would
be happy to comment in more detail if it were concluded that the Assembly is subject to FOISA.
32. In those circumstances, we imagine that the secretariat would lead on preparing
responses to FOI requests. In doing so, it would be entitled to call on the support of the FOI
Unit as other business areas in the Scottish Government can. It would be necessary for the
Scottish Ministers and the Assembly to agree where responsibility for clearing responses
would lie. If the secretariat is to be under the control and direction of the conveners and the
Assembly, it might well be that they would be responsible for clearing responses. However,
the Ministers would not be able to divest themselves of overall responsibility and we envisage
that (for example) the Assembly’s responses would be counted as part of the wider Scottish
Government performance (including the need to respond to at least 95% of requests on time).
33. As far as individual members are concerned, there is perhaps a parallel to be drawn
with MSPs and councillors. As the Scottish Information Commissioner’s guidance outlines,
they are not Scottish public authorities in their own right (although the Scottish Parliament and
local authorities are). Accordingly, they could not receive FOI requests directly. However, the
Assembly would need to consider carefully, in light of that guidance, whether it was holding
information on behalf of the members (and hence outwith FOISA) or whether the nature of the
information was such that it was held by the Assembly itself. The Commissioner’s guidance
explores what is admittedly a difficult issue in greater detail. Ultimately it will turn on the facts
and circumstances of each case.
34. The position in relation to the conveners is similar (albeit correspondence from them is
more likely to be held by the Assembly in its own right as it is more likely to concern the
Assembly’s corporate functions or represent its views and interests.
35. As far as advisers are concerned, there is a prospect that information that they hold
would be held on behalf of the Assembly (and hence subject to FOISA). The classic example
is where a law firm holds information on behalf of its client, but we have in the past argued
that the same position applies to other professional advisers and we would be inclined to
maintain that position.
Assembly is not subject to FOISA
36. If the Assembly is not subject to FOISA, then the legislation will have relatively little
impact on any of the categories of person in question. The only potential issue would arise if
the Assembly were to provide information to a body that is subject to FOISA. For example, if
the Assembly provided information to the Scottish Ministers that concerned one of the
categories of person in question, it is possible that the information might have to be disclosed
following a request.
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37. However, it is good practice – and it is usual – for Scottish public authorities to consult
with third parties who have given them information before disclosing it in response to an FOI
request. We would therefore expect that, if the Ministers received a request for information
held by them that had been provided by the Assembly, they would consult (in accordance with
the Section 60 Code of Practice) before responding to the request. The Assembly would not
be able to veto release, but it would be able to make representations that would be taken into
account.
Could the Scottish Ministers or the Assembly guarantee that members’ personal information,
including their names, would be kept in confidence and not disclosed?
38.
Again, the response to this query largely turns on the Assembly’s FOI status and so
we comment briefly on both possible outcomes. We also address the position of the Scottish
Ministers.
The Scottish Ministers
39. As the Scottish Ministers are subject to FOISA, they may only withhold information if it
is exempt information (and, if necessary, where the public interest test favours withholding).
The personal information of third parties (such as Assembly members) may potentially be
exempt by virtue of section 38(1)(b) of FOISA. That exemption is not (usually) subject to the
public interest test. However, it is a common misconception that all personal information is
necessarily exempt, as the Scottish Information Commissioner points out in detailed
guidance8. It is accordingly necessary to consider each request for information, even personal
information, on its own merits.
40. The Commissioner, recalling recital (47) of the GDPR, points out that much depends on
the reasonable expectations of the data subject 9. That potentially cuts both ways. On one
hand, if the basis for appointment indicates that members are not expected to have a public
profile or to be individually identified, then that may help bolster arguments that the members
would not expect their personal information to be disclosed. However, if members chose to
make public their involvement in the Assembly then it would substantially undermine their
claims to have a reasonable expectation of privacy.
41. Accordingly, we do not consider that the Scottish Ministers could guarantee that
members’ personal information, including their names, would be kept in confidence and not
disclosed. At best, we suggest that the Ministers might:
(a)

indicate that members are not expected to have a public profile or to be individually
identified in relation to the Assembly;

(b)

make prospective members aware that they would seek to withhold members’
personal information if it were requested;

(c)

point out that the Ministers are unlikely to be able to withhold that information if
members have chosen themselves to publicise it.

42. Alternatively, it may be the case that the Scottish Ministers do not require to hold the
members’ personal information. If the Ministers do not have it, it is straightforward to respond

8
9

See paragraphs 45 to 47 for an outline.
Paragraph 67.
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to requests by relying on section 17 of FOISA (information not held) and that would not result
in disclosure of the members’ personal information.
Assembly is subject to FOISA
43. If the Assembly is subject to FOISA, the advice in paragraphs 39 to 41 broadly applies.
It is unlikely that the Assembly could simply choose not to hold the information, as it is likely
to be necessary for it to have the personal information of its members in order to discharge its
functions.
Assembly is not subject to FOISA
44. If the Assembly is not subject to FOISA, the position is relatively straightforward. Even if
it holds the members’ personal information, it is not obliged by law to comply with any request
for that information. Accordingly, it seems reasonable that the Assembly could undertake not
to disclose members’ personal information voluntarily. However, it might still be inadvisable to
guarantee that it would not be disclosed given the (perhaps remote) prospect that it might one
day have to be disclosed, say, in obedience to a court order.
Conclusion
45.

You are invited to note the advice in this minute.

[Redacted S.38(1.)(b)]

[x] July 2019
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Items 1 & 2 are extracts from a document titled "Draft Information Handling
Policy for the Citizens' Assembly of Scotland". Items 3 - 5 are extracts from
a document titled "The Citizens' Assembly of Scotland Note on legal and
related issues". They are provided as extracts because they are taken from
documents containing other information outside the scope of your request.

Item 1:
Access to information
9.

As the Assembly is not a public authority and is independent of the

2002 (‘FOISA’) or the Environmental Information (Scotland) Regulations 2004

[Redacted]: I think this would be more accurate. I have
suggested Ministers as that reflects the SG designation in
FOISA.

(‘EISR’). However, the Assembly is committed to being open and transparent

[Redacted]: Agreed—thanks.

Scottish Ministers, it is not subject to the Freedom of Information (Scotland) Act

across all its activities, to proactively publishing minutes, research and other
information, and to responding in an open manner to all requests for information.
10.

Subject to this policy, the Assembly will therefore respond to all written

requests made to it for information held by the Assembly in an open and
transparent way, as if it were designated as a Scottish public authority under
FOISA.

[Redacted]: I have included this caveat as the hook
required to explain why we might—if the circumstances
arose—not choose to act as if we were compliant with
FOISA. For example, if complying with FOISA meant that we
had to disclose the identity of an Assembly member, this
caveat (along with the material earlier in the policy about
members of the Assembly) would provide our justification
for not sharing or publishing the info.
[Redacted]: While FOISA does have some protection for
personal information, this seems sensible.
[Redacted]: This appears to be the standard wording to
produce the effect that we agreed we wanted.

Item 2:

Access to information
10.

The Assembly is not subject to the Freedom of Information (Scotland)

Act 2002 (‘FOISA’) or the Environmental Information (Scotland) Regulations 2004.
However, the Assembly is committed to being open and transparent across all its
activities, to proactively publishing minutes, research and other information, and to
responding in an open manner to all requests for information.
11.

Subject to this policy, the Assembly will therefore respond to all written

requests made to it for information held by the Assembly in an open and

1

transparent way, as if it were designated as a Scottish public authority under
FOISA.

Item 3:
13.
The Assembly would therefore not have legal status separate from
Scottish Ministers. It would consist of appointments made to fill roles created and
commissioned by the Scottish Ministers. Legal duties attaching to the Scottish
Ministers may therefore have to be considered and (where appropriate)
discharged by the Assembly. For example, the listing of the Scottish Ministers in
Schedule 1 of the Freedom of Information (Scotland) Act would cover the work of
the Assembly. The duty to have regard to island communities in section 7 of the
Islands (Scotland) Act would apply to the establishment of the Assembly.

28.
There are a number of connected issues arising from the application of
freedom of information and data protection law to the work of the Assembly.

29.
Information held and generate by staff working on the Assembly will be
considered to be held and generated by the Scottish Ministers for the purposes of
Freedom of Information law. Requests for information held by the Assembly will
therefore be processed as normal under the Freedom of Information (Scotland)
Act.
30.
We need to consider the status of information generated and held by
members of the Assembly under FOI law.
Item 4:

13.
The Assembly would therefore not have legal status separate from
Scottish Ministers. It would consist of appointments made to fill roles created and
commissioned by the Scottish Ministers. Legal duties attaching to the Scottish
Ministers may therefore have to be considered and (where appropriate)
discharged by the Assembly. For example, the listing of the Scottish Ministers in
Schedule 1 of the Freedom of Information (Scotland) Act would cover the work of
2

[Redacted]:
Are you content with this? Is there anything further that is
worth noting here?
[Redacted]:
Are there any other relevant duties on the Scottish Ministers
which may be particularly relevant to the operation of the
Assembly? PSED?

[Redacted]:
Is this right? Is there anything further we can say here
about how FOI law interacts with work like this? Are there
any other practices that it would be good government for
the Assembly to apply, e.g. records management policies,
etc?
[Redacted]:
Do you have any thoughts on this, or should we discuss
further?

the Assembly. The duty to have regard to island communities in section 7 of the
Islands (Scotland) Act would apply to the establishment of the Assembly.

[Redacted]:
Are you content with this? Is there anything further that is
worth noting here?
[Redacted]: Much will depend on the precise status of the
Assembly, but based on what has been said to date in this
note it is by no means certain that the Ministers’ designation
in para 1 of Sch. 1 to FOISA would cover it.
Broadly, the more autonomous you seek to make the
Assembly, the less likely it is to be covered by that
designation. Executive agencies are caught by it, but then
the Ministers can constitute, reconstitute and dissolve those
agencies at will (e.g. the old Scottish Fisheries Protection
Agency, which was subsumed within Marine Scotland, which
is in turn an ordinary SG Directorate).

28.
There are a number of connected issues arising from the application of
freedom of information and data protection law to the work of the Assembly.

As a very general rule, we do not tend to consider that other
bodies set up by the Ministers, with the exception of
executive agencies, are automatically within the scope of the
Ministers’ designation. Bodies corporate and officeholders
established by statute tend to be added to Part 2 or 7 of
Schedule 1 (depending on their precise status) and so
become subject to FOISA in their own right. Non-statutory
bodies are generally thought to fall outwith FOISA (e.g. the
Fair Work Convention – see its FOISA note here). We could
conceivably use the ss. 4 or 5 FOISA powers to designate
such a body, though this has not been tested yet.
[Redacted]:
Are there any other relevant duties on the Scottish Ministers
which may be particularly relevant to the operation of the
Assembly? PSED?

29.
Information held and generate by staff working on the Assembly will be
considered to be held and generated by the Scottish Ministers for the purposes of
Freedom of Information law. Requests for information held by the Assembly will
therefore be processed as normal under the Freedom of Information (Scotland)
Act.

[Redacted]:
Is this right? Is there anything further we can say here
about how FOI law interacts with work like this? Are there
any other practices that it would be good government for
the Assembly to apply, e.g. records management policies,
etc?
[Redacted]: Information held by e.g. the sponsorship team
within SG will be held by the Ministers for the purposes of
FOISA (this note is as good an example as any other).

30.
We need to consider the status of information generated and held by
members of the Assembly under FOI law.

If we are talking about staff who are seconded (I use the
term loosely, pending clarity on the arrangements for the
Secretariat) from SG to the Assembly, then I do not think it is
held by the Ministers, broadly for the reasons given in my
previous comment.

Item 5:

[Redacted]:
Do you have any thoughts on this, or should we discuss
further?

...

29.
There are a number of connected issues arising from the application of
freedom of information and data protection law to the work of the Assembly.
30.
Information held and generated by staff working on the Assembly will
be considered to be held and generated by the Scottish Ministers for the
3

[Redacted]: Standing my comments above, I think this
would fall outwith FOISA. Different results might follow
depending on their precise status, but I expect that
information held by the members would be information held
by the Assembly as a general rule.
...

purposes of Freedom of Information law. Requests for information held by the
Assembly will therefore be processed as normal under the Freedom of
Information (Scotland) Act.
31.
We need to consider the status of information generated and held by
members of the Assembly under FOI law.
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[Redacted]:
Is this right? Is there anything further we can say here
about how FOI law interacts with work like this? Are there
any other practices that it would be good government for
the Assembly to apply, e.g. records management policies,
etc?
[Redacted]:
Do you have any thoughts on this, or should we discuss
further?

