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26 April 2017 

 
 
Minister for UK Negotiations on Scotland's Place in Europe  
 
REFERENDUM BILL – UPDATE ON CONSULTATION ANALYSIS AND 
PUBLICATION  
 
Introduction 
 
1. We are meeting tomorrow to brief you on the analysis and publication of 
responses to the recent consultation on the draft Referendum Bill and to discuss next 
steps on preparation of the Bill. 
 
The consultation - background 
 
2. The consultation comprised a series of open questions focussed on technical 
modifications to the referendum arrangements as per the Scottish Independence 
Referendum Act 2013.  The consultation closed on 11 January. We received around 
7,500 (of which around 40 were from organisations).  These responses have now been 
independently analysed. We are committed under FOI to publish responses and the 
analysis by the 5th of June, although the expectation has been that we will do so well 
in advance of that.  
 
3. Respondents used the opportunity of the consultation to raise a wide range of 
issues, some of which did not relate directly to the questions. we have supported the 
analysts to ensure they understand the technical detail and wider evidence base in 
order to properly contextualise the analysis and meet the commissioning brief more 
generally. Whilst the analysts have done a decent job of accurately reflecting the 
responses through acknowledging the range of matters raised and analysing those  
directly relevant to the questions, it has taken a considerable amount of time and effort 
to get to this point and we are not yet satisfied that the report is fit for publication.  
 
The consultation – analysis 
 
4. The key points to highlight in the analysis cover –  
 

 security of the poll, particularly about postal voting and oversight more 
generally, including comments about the operations and ‘independence’ of  
relevant bodies, notably the Electoral Commission. A range of familiar views 
and opinions about the 2014 poll were rehearsed. 

 

 franchise, particularly about the decisions (we were not inviting views expressly 
on franchise) to maintain the current residency-based approach.  Many agreed 
this approach but the most prevalent ask was from ‘expatriates’ that they be 
able to participate 
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 regulation of the campaign, a wide range of views both about who could 
participate in campaigning, how funding should be controlled and information 
provided to voters. Comments also covered civil service activity and role of 
broadcasters. 

 
5. Significant matters not directly related to the consultation but raised by many 
respondents and therefore acknowledged in the analysis are –  
 

 Section 30 order, with mixed views about who should have a say in determining 
whether a referendum should proceed and in overseeing policy in relation to it 

 

 Holding a referendum, [redacted – s. 30(c)] 
 
6. The consultation responses (particularly those from relevant organisations) 
have identified a range of areas for further policy development.  Work is underway on 
these matters, some of these require Ministerial decision (see annex A on policy 
decisions required). 
 
The consultation - points to discuss 
 
7. The independent analysis struggles to balance the ‘negative’ responses since 
respondents who agreed with the proposals tended not to give detailed answers.  That 
gives us a presentational challenge, which we are continuing to discuss with the 
analysts. 
 
8. The more negative responses reflect our understanding that some sections of 
the public either do not trust or do not like aspects of voting arrangements and are 
quick to give voice to that. [redacted – s. 30(c)] 
 
9. The independent analysis is not able to challenge factually incorrect 
statements, ‘debunk’ accusations, or defend policy decisions. We therefore propose 
to publish  a Government report to accompany publication of the responses and 
independent analysis. We propose to also work with the Electoral Commission and 
Electoral Management Board to ensure they are similarly able to respond to comments 
on their roles and activities. 
 
10. A particular issue has  been how to proportionately acknowledge the responses 
commenting on matters not directly related to the consultation. We will provide 
additional information on this issue in the meeting.  
 
Draft Referendum Bill- background 
 
Paragraphs 11 to 14: [redacted – s. 29(1)(a)] 
 
Recommendation 
 
15. That you note the work in hand and the points for discussion.  
 

[redacted – s. 38(1)(b)] 
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Copy List:  
For 
Action 

For 
Comments 

For Information 

Portfolio 
Interest 

Constit 
Interest 

General 
Awareness 

Cabinet Secretary for Finance and the Constitution 
 

 
 

 
 

 
X 
 
 

 
 

 
 
 
 

 
 
David Rogers 
Ian Davidson 
[redacted – s. 38(1)(b)] 
Ewan Crawford 
[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
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Annex A: [redacted – s. 29(1)(a)] 
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From: [redacted – s. 38(1)(b)] 

CUKR 
June 2017 

 
 
Minister for UK Negotiations on Scotland's Place in Europe  
 
REFERENDUM BILL – UPDATE ON CONSULTATION ANALYSIS AND 
PUBLICATION  
 
Introduction 
 
1. To provide advice on the independent analysis of the consultation on draft 
Referendum Bill and next steps on the publication of the responses to the Bill.  
 
The consultation - background 
 
2. The consultation comprised a series of open questions focussed on technical 
modifications to the referendum arrangements as per the Scottish Independence 
Referendum Act 2013.  It took forward a Programme for Government commitment to 
consult on a Bill so that it would be ready should the Parliament decide to proceed to 
a referendum. The consultation was therefore clear that it covered relevant technical 
matters only and that matters such as the timing of a referendum would be for 
Parliament to consider. The consultation closed on 11 January.   
 
3. We received 7,667 submissions. 469 of the responses received were removed 
prior to analysis because they did not include valid name and address details or were 
blank.  
 
4. 42 responses were submitted by organisations or groups; the rest were 
submitted by individuals 
 
Analysis of the consultation responses 
 
5. The analysis was independently conducted in line with the agreed brief, which 
was discussed with ministers before the procurement was undertaken. This is 
attached for reference.  The draft report, which is also attached, is structured in order 
to separately draw out the conclusions of the relatively small number of organisations 
and those from individuals.   
 
6. The former, in particular those with expertise in and responsibilities for electoral 
matters were generally supportive of the proposals, as noted below.  In separate 
advice we have highlighted areas where we think the proposed legislation could be 
strengthened as a result.  
 
7. Responses from individuals varied in their detail and engagement with the 
consultation questions and the technical proposals. It is not clear that respondents 
always understood the proposals or were familiar with the arrangements for the 
conduct of previous referendums. 
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8. Some respondents did engage directly with the questions. As summarised 
below, views ranged widely, so whilst there are some ideas which could usefully be 
pursued it is not possible  to discern a consistent pattern.  Responses are of course 
drawn from a very small and self-selecting sample and we need to be additionally 
cautious about drawing conclusions about public attitudes. They do though suggest 
scope to consider the need for strengthening current communications about the 
robustness of current and proposed arrangements.  Further advice is set out below. 
 
9. The analysis has highlighted a number of key themes in the public responses.  
 

 Role of the Electoral Commission. Some respondents valued the Commission’s 
work, and there were suggestions their powers should be extended and 
strengthened. Others expressed dissatisfaction and did not see the 
Commission as truly impartial. There were calls for an alternative organisation 
(often an international organisation) to take on the role of independent scrutiny 
and oversight of the referendum.  

 

 Conduct of the poll. One of the most prevalent themes was concern about 
security and risk of electoral fraud. Respondents made suggestions about how 
they thought security arrangements could be tightened. There was a particular 
lack of confidence in postal voting. Respondents supported the proposal set out 
in the consultation paper requiring 100% checking of personal identifiers on all 
postal voting statements. There was also widespread agreement with the 
proposal in the consultation paper that the counting officer must not knowingly 
appoint or employ anyone who has been involved in campaigning during the 
referendum.  

 

 Franchise. There was much comment about eligibility to vote and the decision 
to maintain the current residency-based approach. Many agreed this approach 
but the most prevalent ask was from ‘expatriates’ that they be able to 
participate. There were also comments about whether 16- and 17-year olds 
should be able to vote. 

 

 Other aspects of referendum arrangements. Some participants commented on 
a section 30 order, mainly endorsing the approach or stating it should not be 
needed. There were conflicting views about the proposed question.   
 

 Campaign rules. Among the few respondents who engaged with the technical 
detail of the campaign rules there was general support for the proposals. Other 
respondents engaged with the principles, and made specific suggestions e.g. 
on permitted participants or spending limits, or donations. Comments on 
campaign donations tended to focus on greater transparency and control of 
donations. There was also concern that public money should not be used to 
support campaigning. Some respondents thought access to fair, honest and 
accurate campaign information was important and expressed concern about 
the role of the media in reporting information.   

 
10. The analysis found that some respondents to the consultation do not trust or do 
not support aspects of the current voting arrangements. Responses also included a 
number of “conspiracy theories” and misunderstandings of the process. The 
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independent analysis is not able to challenge factually incorrect statements, ‘debunk’ 
accusations, or defend policy decisions.  
 
11. As noted above, separate analysis was undertaken of the responses from key 
organisational stakeholders. These organisations were generally supportive of the 
arrangements set out in the consultation document and made some suggestions for 
ways to improve the draft bill. [redacted – s. 30(c)]   
 
12. Respondents also used the consultation to raise a wide range of issues, some 
of which did not relate directly to the questions. These fall into two main categories:  
 

 Issues which relate to the draft bill or other legislation, including comments on 
a section 30 order and the referendum question. [redacted – s. 30(c)] 

 Comments outwith the scope of the consultation, such as on the timing of a 
referendum. As agreed in the procurement specification, these have been 
acknowledged but not analysed in the final chapter of the report.  

 
13. Although these issues have not been analysed in the independent report it is 
clear from even a cursory glance at the individual responses that there was a 
reasonable degree of interest in and comment upon these matters. Upon publication 
it is to be expected that others will prepare their own analyses of the responses and 
may comment on these matters.  

 
Consultation- Next Steps 
 
14. We propose to publish the analysis report, alongside the consultation 
responses. Whilst we do not propose an official analysis or detailed response to 
accompany publication, it would be appropriate to prepare a short summary response 
reiterating the technical nature of the consultation and contextualising some of the 
assertions in some responses by restating the general integrity of current 
arrangements and acknowledging some of the opportunities as raised in the report. 
We will work with the Electoral Commission and Electoral Management Board to 
ensure they are similarly able to respond to comments on their roles and activities.  A 
draft of this summary response is also attached.  
 
Recommendation 
 
15. That you: 
 

 note the conclusions in the draft independent analysis report  

 agree to publication of the report together with the consultation responses   

 clear the proposed Government summary response  
 
It is some time since the consultation closed and there are occasional media enquiries 
about it. As a matter of good practice we should proceed to publish reasonably quickly.  
With your agreement we will work with Communications and others to agree an 
appropriate timeline for publication 
 

[redacted – s. 38(1)(b)] 
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CUKR 

X[redacted – s. 38(1)(b)] 

June 2017 

 

Copy List:  

 
 
First Minister 
Deputy First Minister and Cabinet Secretary for 
Education and Skills 
Cabinet Secretary for Finance & Constitution 
Minister for Parliamentary Business 
Lord Advocate 
Permanent Secretary 
DG Strategy & Operations 
Liz Lloyd 
Ewan Crawford 
David Rogers 
Ian Davidson 
Colin Troup 

[redacted – s. 38(1)(b)] 
Murray Sinclair 
Willie Ferrie 
Alison Coull 

[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
[redacted – s. 38(1)(b)] 
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