INVITATION FOR SUBMISSIONS ON PENROSE
The Infected Blood Inquiry (“the Inquiry”) is interested in ascertaining the views of those of its
core participants who were directly involved in the Penrose Inquiry (“Penrose”) as to the best
use that can be made by the Inquiry of the evidence that was gathered by Penrose and set
out in some detail in Penrose’s Preliminary and Final Reports (“the Penrose Reports”). It is
interested to know, from the perspective of those who were directly involved in Penrose who
are also core participants in the Inquiry, which areas of the Penrose Reports are accepted
and which are contentious. To that end this request for submissions is made to the legal
representatives of the following core participants (a) the infected and affected persons and
organisations who are represented by Thompsons; (b) Scottish National Blood Transfusion
Service; (c) the Scottish Regional Health Boards (shortly to be designated as core
participants); and (d) the Scottish Government. The current intention of the Inquiry is to
disclose a copy of any submissions which it receives in response to this request to all other
core participants.

It should be emphasised that the Inquiry has not as yet made any decision as to what, if any,
use it should make of the Penrose Reports and the material which underpinned them.
Further, and as was made clear at the Preliminary Hearing, it will be for the Chair in due
course to make his own independent findings on the matters set out in the Terms of
Reference.

The Inquiry has received some helpful submissions relating to Penrose in the opening
statement provided by the legal representatives for the Thompsons core participants at the
Preliminary Hearing. It is not necessary for those submissions to be repeated. However,
the Inquiry would be assisted by submissions addressing (to the extent that the core
participants identified above are able and wish to do so) the questions set out below.

Please note that:

-

The questions relating to witnesses (questions 3-5 below) are not intended to cover
witnesses who are infected or affected individuals: The Inquiry expects to receive
written statements from many such individuals who did not provide evidence to
Penrose and will determine in due course which of those witnesses to hear from
orally.
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-

The Inquiry is not seeking any comments on Chapters 1, 4, 5 and 6 of Penrose’s
Final Report.

-

The Inquiry is not seeking any comments on Penrose’s investigation into the deaths
of David Black, Eileen O’Hara, Alexander Black Laing and Victor Tamburrini (Chapter
7 of the Final Report).

-

The Inquiry is not asking core participants to comment on each and every fact or
piece of evidence referred to by Penrose and will not be assisted by a line-by-line
analysis of the contents of the Penrose Reports.

Evidence gathered/relied on by Penrose

1. What facts and evidence recorded in the Penrose Reports could be relied on or
adopted by the Inquiry without the need for the Inquiry to test the underlying evidence
further or without the need for further inquiry? In particular, could some or all of the
evidence and facts set out in the Penrose Preliminary Report by way of narrative be
relied on or adopted by the Inquiry? (As set out above the Inquiry is not, in posing
this question, asking for a line-by-line analysis of the Penrose Reports; with some
exceptions, it should be possible to answer this question by reference to themes,
sections, topics and/or chapters of the Reports).

2. Were there any significant lines of inquiry/issues within the Terms of Reference of
Penrose which were not adequately investigated, or were not investigated at all?

3. Which witnesses who provided evidence to Penrose should be asked to provide
evidence to the Inquiry?

4. Are there any Penrose witnesses whose evidence is irrelevant to the Inquiry?

5. Are there any witnesses who should have provided evidence to Penrose but did not
and should be asked to provide evidence to the Inquiry?

Overall findings of Penrose

6. Penrose in the Final Report made the following (amongst other) findings:
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a. that the estimated number of people infected in Scotland with HCV by blood
transfusion between 1970 and 1991 is 2500;

b. that the estimated number of people in Scotland infected with HIV by blood
transfusion is 18 (although Penrose stated that this figure may be a little low);

c. that 478 people were infected with HCV in Scotland as a result of therapy for
a bleeding disorder;
d. that 59 people were infected with HIV as a result of therapy for a bleeding
disorder;

e. that other than by a general cessation of therapy with concentrates, the
infection of haemophilia patients with HIV over the period 1980 to 1984 could
not have been prevented;
f.

that it was reasonable to continue to treat patients with concentrates after the
autumn of 1983 when the first death of a UK haemophilia patient had
occurred (provided these were used on a more discriminating basis);

g. that in the period 1985-7 treatment decisions in relation to patients with
haemophilia were particularly difficult;
h. that in respect of the period 1985-7 it was unfortunate that no information
about the potential use of 8Y (produced by BPL) was disseminated from
Edinburgh;
i.

that the risk of AIDS was viewed appropriately for the purposes of the viral
inactivation programme at the PFC in 1983-4;

j.

that there was no basis for finding that the PFC should have accelerated its
heat treatment programme from the spring of 1983;

k. that there was no basis for finding that UK licensing of commercial heattreated product should have taken place before February 1985;
l.

3

that there was no criticism of those involved in viral inactivation in Scotland;

m. that there was no basis for criticising PFC for failing to produce a heat-treated
Factor VIII product earlier than it did;

n. that there was no legitimate criticism for the failure to introduce HIV screening
earlier and that screening was introduced as soon as reasonably practicable;

o. that there was no ethical breach in relation to warnings given or not given to
patients with or at risk from NANB Hepatitis/HCV;

p. that no blame attached to the failure to introduce surrogate testing for HCV;

q. that in regards to the delay in introducing second generation HCV
screening/testing, the only thing that could have led to an earlier introduction
was briefing the responsible Scottish Minister so that they could make a
decision on whether to either depart from or remain with the policy of a
uniform start date across the UK.;

r.

that it was not unreasonable to continue blood collections from prisoners until
the early 1980s, and that there was limited information to suggest increased
prevalence of NANB Hepatitis/HCV within prisoners;

s. that before autumn 1984 there is no basis for criticism of individual clinicians
in relation to the provision of information about the risk of HIV;

t.

that the suspicion that patients were experimented on without their consent
was without factual basis;

u. that there was no breach of any ethical rule in terms of the use of samples to
undertake immunological studies, as there was at the time no fixed rule which
would have required consent from patients for such purposes;

v. that to undertake a HIV test required no specific patient consent at the time,
standards being different in 1984;
w. that there was no breach of any ethical provisions in relation to warnings
given or not given to patients about the risks of NANB Hepatitis (and thus no
criticism to make);
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x. that it was not possible to conclude that an earlier look-back programme for
HCV exposure should have been undertaken.

Interim conclusions on fact

7. From time to time when setting out in detail the facts upon which the eventual
conclusions were to be based, the Preliminary and Final Reports pause to
summarise what appeared to be the factual position at a particular time, often in
bullet point format. An example is paragraph 6.36 of the Preliminary Report. This is
not primary fact but represents conclusions of fact summarising (and hence being
selective) the primary facts covered in the immediately preceding paragraphs. To
what extent are these summaries, where they appear, to be treated as sound bases
for drawing overall factual conclusions?

The Inquiry anticipates that, at least insofar as those represented by Thompsons are
concerned, most of these findings are contentious and are not accepted as correct (if that
assumption is wrong, it should of course be corrected; the Inquiry would be assisted by
knowing the position of the other participants in any event).

Furthermore, and as set out

above, it will be for the Chair to make his own independent findings and judgments as to the
matters set out in the Terms of Reference, both as they relate to Scotland and as they relate
to the other parts of the UK.

Nevertheless it would be of assistance to the Inquiry, in

particular for the purpose of determining what additional investigations and lines of inquiry to
pursue, to understand the principal bases on which the Penrose findings set out above are
criticised. Is it, for example, because evidence was available to Penrose which undermined
the finding(s) and which was ignored or not properly addressed by the inquiry? Is it because
Penrose failed to undertake appropriate lines of investigation? Or because the inquiry failed
to test the evidence which it heard? Or perhaps because the focus was on assessing the
rights and wrongs of matters largely by reference to the standards of the time? Or because
of some other (and if so what) erroneous application of principle or analysis? Or is it simply
because (in the view of core participants) Penrose reached the wrong conclusion? The
Inquiry would be grateful to receive succinct submissions in relation to the above findings,
setting out in summary form where (if at all) it is suggested that Penrose went wrong in
reaching these conclusions. Conversely, if it is the view of core participants that some or all
of the Penrose findings as summarised above were correct, then those core participants are
invited to say so.
14 November 2018
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Cabinet Secretary for Health and Sport
Shona Robison MSP



T: 0300 244 4000
E: scottish.ministers@gov.scot

Rt. Hon Jeremy Hunt MP
Secretary of State for Health
Department of Health
Richmond House
79 Whitehall
London
SW1A 2NS
___
17th July 2017

I am writing following the UK Government’s announcement on 11 July 2017 that it would call
a public inquiry into infected blood.
While I fully understand and welcome in principle your decision to hold an inquiry, I am
writing to raise serious concerns regarding the fact that this inquiry is apparently expected to
cover the whole of the UK, including Scotland, and yet this was not discussed at all with the
Scottish Government beforehand, despite it having potentially very significant implications for
us; the Scottish Government was not even informed in advance in confidence about the
announcement.
As you are aware, there has already been a detailed statutory inquiry in Scotland, the
Penrose Inquiry, which has examined in relation to Scotland all, or at least most of, the key
issues that the UK inquiry would be likely to consider. I am not aware of any precedent for a
UK-wide inquiry considering matters which have already been considered by a Scottish
inquiry under the Inquiries Act and this therefore raises a number of constitutional questions,
particularly if the UK inquiry were to reach any different findings from those of the Penrose
Inquiry. The Scottish Government would be keen to explore these issues further with the
Department of Health. I note in particular the comments made by the Cabinet Secretary for
Health, Well-being and Sport for Wales in his letter to you of 12 July regarding the potential
funding implications of any inquiry findings and agree that this needs to be discussed further.
Given that you have made the decision to have an Inquiry, my assumption is that you will
bear responsibly for all the Scottish Government’s and the Scottish National Blood
Transfusion Service’s costs associated with the Inquiry, such as for legal representation and
travel costs, as well as any ultimate costs arising from the Inquiry, in event that the Inquiry
recommends increased payments for those affected.
I recognise and absolutely accept that, given that the events that very unfortunately led to
people becoming infected occurred prior to Scottish devolution and that a number of key
decisions were taken on a UK-wide basis, any UK inquiry’s findings may need to consider to
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some extent what happened in Scotland, I do not feel that the inquiry should directly reexamine those issues which Lord Penrose has already examined. I am however happy for
my officials to explore with the National Records of Scotland whether the UK Inquiry could be
given access to all the Penrose Inquiry evidence and to do what we can to assist if there are
any issues within the UK Inquiry’s remit which were not considered by the Penrose Inquiry.
While I recognise that there are differing views amongst those affected in Scotland, I do feel
that looking again at evidence regarding Scotland which has already been examined in detail
by Lord Penrose could be a massive duplication of effort as the Penrose Inquiry took six
years and considered over 118,000 documents and more than 150 statements which were
taken from patients and relatives. It could also further drag out the long and painful
experience of reliving what happened for many of our stakeholders in Scotland, many of
whom wish to be able to move on and put this tragedy behind them as much as possible.
Therefore, while we will obviously wish to take on board any findings from the new inquiry,
our main focus now needs to be on supporting these people moving forward, in particular by
providing them with the appropriate support they need through the Scottish Infected Blood
Support Scheme.
I would therefore hope that you can confirm that you will fully involve the Scottish
Government in agreeing the remit of the Inquiry as it applies to Scotland and ensure that
myself and my officials are properly engaged in proceedings at all stages as the Inquiry goes
forward.
I am copying this letter to Jackie Doyle-Price MP, Parliamentary Under-Secretary of State for
Health, the Cabinet Secretary for Health, Well-being and Sport in Wales and the Permanent
Secretary at the Department of Health in Northern Ireland.

SHONA ROBISON
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Cabinet Secretary for Health and Sport
Shona Robison MSP



T: 0300 244 4000
E: scottish.ministers@gov.scot

Rt Hon David Lidington MP
Chancellor of the Duchy of Lancaster
Minister for the Cabinet Office
The Cabinet Office
70 Whitehall
London
SW1A 2AS
___
Your ref: CDL/1879
Our ref:
25th June 2018

Dear David
I am writing regarding the proposed Terms of Reference for the UK Infected Blood Inquiry
which you forwarded for consultation on 15 June. In broad terms I am content with the
proposed Terms of Reference as far as they relate to Scottish matters, although I would
reiterate that the Scottish Government believes the UK Inquiry should not duplicate the work
of the Penrose Inquiry in relation to what happened in Scotland. Both UK Ministers and the
Inquiry Chair have previously undertaken to avoid any unneccessary duplication where the
Penrose Inquiry has already considered a matter in depth that is wholly or primarily a
Scottish matter. As the Secretary of State for Health commented last year, the UK Inquiry
should complement rather than duplicate the Penrose Inquiry, supported by the extensive
investigations already carried out.
I note that the Terms of Reference are broader than those of the Penrose Inquiry, particularly
in relation to the consideration of financial support and the inclusion of vCJD and other risks
to the blood supply. The Penrose Inquiry focused on hepatitis C and HIV infections,
although some consideration was given to hepatitis B. I am sure that stakeholders in
Scotland and the UK will be pleased that these additional matters are being investigated.
The broad Terms of Reference give rise to the potential identification of activity that may be
assessed as potentially criminal. For example, it is proposed that the Inquiry examine
whether there have been any attempts to conceal what happened. In considering these
matters, the Inquiry will of course be aware that Scottish criminal law is distinct and separate
from other UK jurisdictions. The Inquiry must also recognise the constitutional position of the
Lord Advocate as independent public prosecutor in Scotland.
We supported the view from most stakeholders that the Inquiry should be led by a panel,
rather than a single chair, but I think the proposed use of expert groups to inform the Inquiry
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is a good alternative. This should allow the Inquiry to conduct its work more quickly, drawing
on a range of expertise from across the UK. We would be happy to suggest appropriate
experts in Scotland who could participate in these groups, including those who previously
provided evidence to the Penrose Inquiry. I agree that core participants should be given the
opportunity to discuss how the proposed approach would work in practice.
As has been indicated by the Chair, I hope that appropriate consideration will continue to be
given to engagement with those affected across the UK as the Inquiry develops, with
hearings and evidence taking sessions accessible to everyone.
I would be grateful if we could continue to keep in close touch as the Inquiry develops so the
Scottish Government is kept up to date and can consider what further evidence, documents
or other information may need to be produced in due course.

SHONA ROBISON
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Current Certifications
Certification
ISO/IEC 27001:2013
Information Security
Management

Cert #
IS 611606

Issue Date
Original
issue:
14/07/2014

URLs (click text to redirect)
▪ Egress' International
BSI Listing

Business Sector

Scope \ Details
All offices in scope (London, Ontario,
Sheffield & Barnsley).

All

International best practice standard
for information security
management systems (ISMS) that
assures our customers and partners
of the resilience and excellence of
our service.

Valid until:
13/07/2020

All Egress offices externally-audited
by BSI every ~May; 3-year
recertification audit was passed on
20th April 2017. Certification now
valid until 13th July 2020.
Commercial Product
Assurance (CPA)

DGEE378428688-1104

Original
issue:
14/02/2014
Valid until:
20/12/2019

▪ NCSC Foundation
Grade Listing
▪ Security Procedures

Scope:
Egress Switch Secure Email & File
Transfer v4.81
CESG Security Characteristics Gateway & Desktop Email Encryption
v1.x
CPA makes Switch suitable for
sharing OFFICIAL and OFFICIAL
SENSITIVE (IL2 and low-threat IL3
data). As a result, Switch helps fill the
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gap between existing accredited
government networks.
Common Criteria EAL2

CRP302

08/08/2017

▪ Certificate & Security
Target
No direct link, so
please see under
‘Network and
Network-Related
Devices and Systems’
▪ Scheme details

Cyber Essentials Plus
(CE+)

6628248325931967

23/02/2017

▪ Certificate
▪ Scheme details

Scope: Egress Switch Secure Mail
and File Transfer v4.8

UK / US Government / NATO
Organisation

The Common Criteria for Information
Technology Security Evaluation (CC)
and the companion Common
Methodology for Information
Technology Security Evaluation
(CEM) are the technical basis for an
international agreement, the
Common Criteria Recognition
Arrangement (CCRA), backing an
international driving force for the
widest available mutual recognition
of secure IT products.
Scope: Two external IP addresses
which are hosted internally.
Standard laptop build tested on site.
Extending CE, extensive tests of
Egress’ systems are carried out by an
external certifying body
(ProCheckUp) using a range of tools
and techniques.
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Trustwave PCI DSS
Certification

B21E-389F-B7993238

01/11/2017

▪ Scheme details

Scope: Egress’ website’s Paypal
payment portal.

Commercial / Financial
Organisations

Whilst Egress doesn’t directly handle
any customer
credit cards (all our online sales are
managed by Paypal) Trustwave
partners Paypal to assure that our
payment portal is always secure
using their PCI Manager with
monthly security scans (together
with their SMB Security Toolkit).

Historic Certifications
Certification
Pan Government
Accreditation (PGA)

Cert #
G230.001 IL2

Issue Date
15/08/2014

URLs (click text to redirect)
▪ Egress PR

Scope \ Details
Scope:
Egress Switch Secure Email & File
Transfer v4.x
No public listing available as PGA has
been replaced by the G-Cloud
Security Approach, but published
here as it demonstrates that the
Egress Switch platform passed the
rigorous PGA accreditation process.
Egress’ G-Cloud service offerings in
the Digital Marketplace are
supported by the Cloud Security
Principles and are all listed here
(including our Partners’ listings).
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Cryptographic Certifications
Certification

Cert #

Validation
Date(s)

FIPS 140-2

#2937

26/01/2017

#2936

26/01/2017

#2606

26/08/2016

#2605

26/08/2016

#1894

27/08/2013

#1111

04/03/2009

* Additional
certificates are
listed on the
FIPS 140
Validation page.

Named libraries link to respective
Non-proprietary Security Policies

1.

Egress Switch use the following
cryptographic libraries:
a.

b.
c.

Cryptographic Primitives
Library (bcryptprimitives.dll
and ncryptsslp.dll)
Kernel Mode Cryptographic
Primitives Library (cng.sys)
Enhanced Cryptographic
Provider (RSAENH.DLL)

Links to additional security
policies are available on the
FIPS 140 Validation page.
2.

OpenSSL FIPS Runtime Module
for use with the high-level API
of the OpenSSL v0.9.8 product.

Scope \ Details

The Egress Switch platform
employs current Microsoft
Cryptographic Libraries for regular
run time operation that have been
independently validated to FIPS
140-2 by Microsoft on the
following platforms:
a.
b.
c.
d.
e.
f.
g.
h.

Windows Server 2016
Windows Server 2012 R2
Windows Server 2012
Windows Server 2008 R2
Windows 10 (v1607,
v1511, v1507)
Windows 8.1
Windows 8.0
Windows 7

Optionally, Egress Switch Client
software can use OpenSSL 1.2 FIPS
Runtime Module by the Open
Source Software Institute.
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Uncertified Schemes & Catalogues
Scheme \ Catalogue
Skyhigh CloudTrust

EU 2PE
EU RESTRICTED

Testing Country
(Reach)

URLs (click text to
redirect)

Issue Date

Scope (all Egress Switch Secure Mail) \
Details

Business Sector

U.S.A.
(International)

28/01/2015

▪

Skyhigh CloudTrust
details (Egress listed
below)

Skyhigh evaluates cloud services and
presents the Skyhigh Enterprise-Ready™
seal to only those services that have the
highest CloudTrust™ rating possible. These
are among the services that have earned
Skyhigh’s CloudTrust™ rating of Skyhigh
Enterprise-Ready™ based on their attributes
across the data, user and device, security,
business, and legal evaluation categories.

US Organisations

Germany
(EU)

13/11/2015

▪

Underpinned by Egress’ CPA certification,
where the national evaluator was NCSC, a
second party EU evaluator (Germany’s
Bundesamt für Sicherheit in der
Informationstechnik) rigorously tested our
Egress Switch Secure Email product to
validate its security for the EU Market.

EU Organisations

▪

EU RESTRICTED
Listing
EUCI Scheme

NATO
NATO RESTRICTED

NATO
(NATO Nations)

16/07/2014

▪
▪

NIAPC Listing
NIAPC Scheme

The NATO Information Assurance Product
Catalogue (NIAPC) provides NATO nations,
and NATO civil and military bodies with a
catalogue of Information Assurance (IA)
products, Protection Profiles and Packages
that are in use or available for procurement
to meet operational requirements.

NATO Organisations

Cyber Security Supplier to
Government Scheme

United Kingdom
(UK)

14/07/2014

▪

Participating
Companies
Participating
Ministerial

Egress software is currently listed under the
formal Cyber Security Supplier to
Government Scheme. The scheme is
administered by the Department for
Business, Innovation and Skills (BIS) and is

UK Government

▪
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Government
Departments

designed to clearly identify and recognise
key suppliers to UK Government.
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