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Recommendation 2: Quality assurance 

Linked to this, it was apparent from interviews with special advisers, and from the views of 
case-handlers and other staff, that a key role of special advisers in considering draft 
responses to information requests is one of quality assurance. As noted elsewhere, 
paragraph 9.7 of the Section 60 Code states that it is good practice for authorities to check 
responses for accuracy and quality before they are issued.  I question whether such quality 
assurance needs to be carried out by individuals at the level of special adviser within the 
Scottish Government for cases which are not decided by Ministers and whether these 
arrangements are proportionate.  

(i) I recommend that the Scottish Government examines their procedures to ensure
there is analysis of review cases to identify any areas where poor initial decisions are
being made and, going forward, there is a system in place to prevent recurrence of
failures. Recommendation 2(i)

(ii) I recommend that the Scottish Government investigate whether the task of quality
assurance of cases not decided by Ministers ought, more appropriately, to be carried
out by staff within Directorates or Executive Agencies. Recommendation 2(ii)

Recommendation 3: Clearance of media requests 

Requests made under FOISA and the EIRs are, generally, “applicant blind” and “purpose 
blind”.  It is inherently wrong that a class of requesters is treated differently when 
processing requests for information solely because of who or what they are.  This covers 
not only journalists, but also MSPs and political researchers.   

I strongly recommend that the Scottish Government ends this practice. Of course, this 
would not prevent a clearance system based on the sensitivity on the information sought 
and/or the complexity of the case.  While such a system may still capture many requests 
from those groups, it will be based on a consideration of the request and not of the 
person. 

Recommendation 4: Case file records management 

I recommend that the Scottish Government take action to improve the case file record-
keeping of case-handlers, so that case files contain a full record of internal 
correspondence concerning the handling of a request.  This should include a record of 
searches and decisions made, including the detailed rationale of such decisions.  It 
should also include notes of meetings or correspondence where recommendations were 
changed or exemptions relied on and advice sought (and received) from other officials 
and special advisers. It should also, where relevant, and in line with the Section 60 Code 
(paragraph 6.2.3), record any discussions with applicants and third parties. 
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Recommendation 5: Case handling 

As noted above, the Scottish Government presently utilises over 1,000 staff per annum to 
respond to information requests. Given the volume of requests received, many of these 
case-handlers deal with only a handful of cases each year.  Issues of knowledge, training 
and experience were identified throughout the assessment.   

(i) I recommend that the Scottish Government review its system for allocating case-
handlers with a view to developing a larger core group of trained and experienced
personnel, examining the lessons of successful Directorates and Agencies.
Recommendation 5(i)

(ii) I recommend that the Scottish Government reassess its FOI training system, and
ensure that records of the training delivered are kept in an accessible format.
Recommendation 5(ii)

Recommendation 6: Monitoring FOI requests 

(i) To enable monitoring of clearance timescales, I recommend the inclusion in the FOI
tracker system of the date each case is sent for clearance and the date the
clearance response is received. Recommendation 6(i)

(ii) The FOI tracking system should capture the necessary information and provide an
adequate reporting facility to support the authority to monitor its FOI performance
(see paragraphs 2.1 of the Section 60 Code: Recording and reporting statistics).
Recommendation 6(ii)

(iii) FOI performance reporting is an important function of the activities of all senior
management teams. In an authority the size of the Scottish Government, I
recommend there are arrangements for performance monitoring at both Executive
Team and Directorate level. Recommendation 6(iii)

Recommendation 7: Reviews 

It was noted that the current review processes allow for personnel involved in the original 
decision-making process also to be involved in the review stage. The Section 60 Code of 
Practice provides that the review process should be fair and impartial (paragraph 10.3.3) 
and states that it is good practice for the reviewer to be a person who did not respond to or 
advise on the original request (paragraph 10.3.4).   I recommend that the Scottish 
Government reappraise its procedures to remove so far as practicable the risk to 
impartiality caused by the same individuals being involved in both processes. 
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ANNEX B 

News release 

Scottish Information Commissioner outlines steps to build on ‘significant 
improvements’. 

The Scottish Government has welcomed a report by the Scottish Information 
Commissioner into how it handles Freedom of Information (FOI) requests, and will accept 
the report’s recommendations in full.  

Today’s report follows a review into the government’s approach to handling FOI requests 
from journalists compared with those from other requestors. 

In his report, the Scottish Information Commissioner Daren Fitzhenry, highlights 
‘significant improvements’ to the government’s FOI performance and sets out seven 
recommendations to build on recent progress.  

Minister for Parliamentary Business Joe Fitzpatrick said: 

“Being open and transparent is a priority set out in our current Programme for 
Government. We welcomed and cooperated fully with the Scottish Information 
Commissioner’s review and are happy to accept his recommendations in full to support 
our continued improvement.  

“As the report highlights, we have already implemented a number of changes that have 
resulted in significant improvements to our FOI performance. In the first five months of 
2018 we responded to 93% of FOI requests on time, exceeding the 90% target set by the 
Information Commissioner and a 10% increase on last year.  Outside the FOI process, 
last year the Scottish Government responded to over 5,000 queries from journalists in a 
matter of hours.  

“Whilst the Commissioner makes clear in his assessment that he has found no evidence 
to substantiate a number of the criticisms that have been made about the Scottish 
Government’s approach we are determined to learn from this review, to further improve 
our performance and to further enhance our position as an open government. Working 
with the Commissioner we will produce an action plan to take forward these 
recommendations.”  

Permanent Secretary to the Scottish Government Leslie Evans said: 

“Our staff recognise the crucial role they have to play to ensure the Scottish Government 
meets our responsibilities under Freedom of Information legislation.   
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“During the past year we have taken action to ensure improved performance, including 
allocating additional resources to our FOI unit, intervening early to ensure effective case 
management, developing a new tracking system and working across every Directorate to 
address local action. We publish all FOI responses online.  

“I look forward to working with the Office of the Scottish Information Commissioner to 
build on these achievements in implementing the recommendations in the report.”  

The Scottish Information Commissioner’s report is available here1

1

http://www.itspublicknowledge.info/home/AboutSIC/WhatWeDo/Intervention201702016ScottishGovernmen
t.aspx
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[Redacted] MCIPR | Head of Casework| FOI Unit| Scottish Government

2W St Andrews House|Regent Road|Edinburgh EH1 3DG

Direct Line [Redacted] Mobile [Redacted]

[Redacted]



Freedom of Information:  Scottish Information Commissioner’s intervention 
into Scottish Government practice: Update for Ministers and senior officials 

Introduction 

 The Scottish Government is currently the subject of two interventions by the
Scottish Information Commissioner into its FOI performance.

 The first concerns delays in responding to FOI requests and reviews.   As
part of that, the Scottish Government committed to targets of 85% of
responses and reviews on time for the intervention period in 2017, 90% in
2018 and 95% by 2020 – and these are applicable to each directorate.

 A second intervention into wider FOI practice – including issues of culture
and practice raised by journalists in an open letter to the Scottish Parliament
last year – has now entered its assessment phase.

 Directors and DDs are being encouraged and supported to improve support
for staff in handling FOIs, as appropriate.

Commissioner’s Role and Enforcement Powers 

 The Commissioner has a quasi-judicial role in that he is the appeal body for
FOI requests made to Scottish public authorities, issuing enforceable Decision
Notices where he considers it necessary. He monitors authorities’ FOI
practice and makes interventions to remedy concerns. He is also responsible
for  the promotion of good practice – of which he considers his enforcement
policy is a key part.

 The Commissioner’s interventions into turnaround times and culture/practice
in the Scottish Government are, respectively, at Levels 2 and 3 of the
Commissioner’s enforcement policy.  If a public authority fails to comply with a
Level 3 intervention, the Commissioner can escalate to Level 4, which
involves issuing a formal enforcement notice; ultimately, the Commissioner
can ask the Court of Session to consider failure to comply with an
enforcement notice as a contempt of court.

 The Commissioner has made it clear that he does not wish to see an
escalation to Level 4.  He has emphasised that during an intervention, it is
important to work closely with the public authority to identify what has gone
wrong, why it has gone wrong and how to make it better.

Update on Level 2 Intervention – Turnaround Times 

 The Commissioner’s office continues to receive monthly updates on SG’s FOI
performance across all Directorates.

 He has noted that there had been an improvement in performance last year,
and also a dip later in the year. He was therefore not satisfied that there has



been a sustained improvement that has tackled the root causes of poor 
performance. In particular, he has observed that some directorates were 
performing poorly in spite of small numbers of requests and that this may be 
an issue in itself.  

 He has advised that monitoring would continue for a further six months and in
a presentation to SG Directors earlier this month that their senior level buy-in
was crucial to ensuring that FOI receives the priority it deserves.

Level 3 Intervention – Wider FOI Practice: Assessment Phase 

 The assessment phase of the intervention has commenced and involves
looking at the concerns expressed from journalists, in the first instance
gathering evidence to consider whether they have merit.

 The Commissioner and his team are undertaking site visits at SAH to
interrogate the FOI tracker and case files; they are seeking to understand not
just what has been done, but why.

 Interviews with individuals may assist in that understanding and the
Commissioner confirmed this may involve interviews with staff from
Directorates where issues are apparent, and with Directors or Ministers. The
FOI Unit will provide advice and support to interviewees as required.

 The Commissioner further observed that as the Scottish Ministers are the
public authority in terms of FOISA, Ministerial clearance is to be expected on
occasion in relation to the exemptions under the legislation. He has indicated
that where he finds evidence that clearance is resulting in significant delays in
responding, or indeed delays are resulting from consideration of matters not
directly related to the application of exemptions, this may be a matter for his
report.

Next steps 

 The Level 3 assessment phase continues and the Commissioner has advised
that he expects this to be complete by the end of May 2018, and he would
publish his recommendations

 The FOI Unit will lead in the preparation of a handling plan and action
planning as appropriate

 The assessment phase  will be followed by an implementation phase, and a
period of monitoring of progress for a minimum of six months.

FOI Unit 
March 2018 





Kind regards,

[Redacted]

[Redacted] MCIPR | Head of Casework| FOI Unit| Scottish Government 2W 

St Andrews House|Regent Road|Edinburgh EH1 3DG

Direct Line [Redacted] Mobile [Redacted]

[Redacted]





And finally, is there equivalent guidance within guidance for Ministers?  Again, if so, please provide 
 copies.

Could you please confirm if Special Advisers hold anything additional to the
 guidance on Saltire and Sharepoint?

The Commissioner’s team will be here next Wednesday and I anticipate they will
 expect an update from us then.

Many thanks,

[Redacted]

[Redacted] MCIPR | Head of Casework| FOI Unit| Scottish Government
2W St Andrews House|Regent Road|Edinburgh EH1 3DG
Direct Line [Redacted] Mobile [Redacted]
[Redacted]









 materials we need to publish.

Many thanks,

[Redacted].

[Redacted]
Senior Communications Manager | Corporate Communications | [Redacted] |
[Redacted]

Scottish Government | www.gov.scot | Twitter | Facebook
(I work Mon-Thurs)

SCOTTISH INFORMATION COMMISSIONER REPORT – COMMUNICATIONS HANDLING PLAN

[Redacted]



[Redacted]

[Redacted]
Head of Communications
Scottish Government

@[Redacted]
[Redacted] / [Redacted]

Find out more: SG Communications Plan

_____________________________________________
From: [Redacted]
Sent: 05 June 2018 17:14
To: [Redacted]; Davidson I (Ian) (CUKR); [Redacted]
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted] 
Subject: RE: OSIC report - handling plan

Thanks [Redacted]. Could you keep [Redacted] copied in please.

[Redacted]

[Redacted]
Head of Communications
Scottish Government

@[Redacted]
[Redacted] / [Redacted]

Find out more: SG Communications Plan

_____________________________________________
From: [Redacted]
Sent: 05 June 2018 16:51
To: Davidson I (Ian) (CUKR); [Redacted]
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted]



Subject: OSIC report - handling plan

My first stab at a handling plan following our meeting this morning. 

Grateful for any comments/suggestions, including from copy recipients. 

[Redacted]

<< File: SIC Intervention into SG process and practice - handling.docx >>





From: [Redacted]
Sent: 07 June 2018 14:23
To: [Redacted]; Davidson I (Ian) (CUKR); [Redacted]
Cc: Rogers DA (David) (Strategy and Constitution Director);[Redacted]
Subject: RE: OSIC report - handling plan

Some comments 

[Redacted]

Other comments marked up in red in the text below.

[Redacted]

Private Secretary 
Special Advisers’ Office 
Tel [Redacted]
Mobile [Redacted]
All e-mails and attachments sent by the Special Advisers’ Private Office to another official on behalf  
of Special Advisers relating to a decision, request or comment made by a Special Adviser, or a note  
of a meeting with Special Advisers must be filed appropriately by the primary recipient.  The Private 
Office does not keep official reports of such e-mails or attachments.

Scottish Ministers, Special advisers and the Permanent Secretary to the Scottish Government are
 covered by the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot.



From: 

To: 

Cc: 

Subject: 

Date: 

Attachments: 

[Redacted]on behalf of Minister for Parliamentary Business 

Lloyd E (Elizabeth): Minister for Parliamentary Business: [Redacted): Permanent Secretary Rogers DA 

(David) (Strategy and Constitution Director): [Redacted) 
Communications Economy; [Redacted): Davidson I (Ian) (CUKR): [Redacted): DG Constitution and 
External Affairs 

RE: OSIC report - handling plan 
11 June 2018 09:54:19 

Draft note - src intervention report msg 

Liz 

 [Redacted] 

thanks 

[Redacted] 

From: Lloyd E (Elizabeth) 
Sent: 11 June 2018 09:51 
To: Minister for Parliamentary Business; [Redacted]; Permanent Secretary 
Cc: Rogers DA (David) (Strategy and Constitution Director);[Redacted]; Communications Economy; 
[Redacted]; Davidson I (Ian) (CUKR); [Redacted]; DG Constitution and External Affairs 
Subject: RE: OSIC report - handling plan 

Thanks - is Mr F or Perm Sec updating at cabinet? 

From: [Redacted] On Behalf Of Minister for Parliamentary Business 
Sent: 11 June 2018 09:48 
To: [Redacted]; Minister for Parliamentary Business; Permanent Secretary 
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted]; Commun ications Economy; 
[Redacted] Davidson I (Ian) (CUKR); [Redacted]; DG Constitution and External Affairs; Lloyd E 
(Elizabeth) 
Subject: RE: OSIC report - handling plan 

[Redacted] 

Thanks, adding in Liz to the copy list. 
[Redacted] 
[Redacted] I Private Secretary to Minister for Parl iamentary Business IT4.21, Scottish 
Parliament I )(Redacted] !�[Redacted] 
All e-ma ils and attachments sent by a Min isterial Private Office to any other offici al on 
behalf of a Minister relating to a decis ion, request or comment made by a Minister, or a 
note of a Min isterial meeting, must be filed appropri ately by the recipient. Private 
Offices do not keep official records of s uch e-ma ils or attachments. 

Scottish Min isters, Special advisers and the Permanent Secretary a re covered by the 
terms of the Lobbying (Scotland) Act 2016. See www.lobbying.scot 

From: [Redacted] 
Sent: 11 June 2018 09:44 



To: Minister for Parliamentary Business; Permanent Secretary
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted]; Communications Economy; 
[Redacted]; Davidson I (Ian) (CUKR);  [Redacted]; DG Constitution and  External Affairs
Subject: RE: OSIC report - handling plan

Many thanks.

Please see the below extract from the Permanent Secretary’s weekly blog, which
is published on Saltire every Monday and will be posted shortly.

This has been cleared by the Permanent Secretary and the OSIC have confirmed
they’re happy with this approach.

Information Commissioner’s Review

As you know, we have been cooperating fully with the Scottish Information  
Commissioner’s review into our approach to handling Freedom of Information
 (FOI) requests.  We expect the Commissioner’s report this week which will offer  
valuable feedback to support our continued improvement.  The way we handle  
FOI requests is not simply administrative, it speaks to the wider values and  
integrity of our organisation and affects the relationship and trust we hold with the
public and civic society.  Over the past year, you have contributed to a significant  
improvement in our FOI performance and I ask each of you to consider what  
more you can do to deepen and demonstrate our commitment to openness and  
transparency.  More to follow on this.

Thanks,

[Redacted]

From: [Redacted] On Behalf Of Minister for Parliamentary Business
Sent: 11 June 2018 08:28
To: [Redacted]; Permanent Secretary; Minister for Parliamentary Business
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted]; Communications Economy; 
[Redacted]; Davidson I (Ian) (CUKR);  [Redacted]; DG Constitution and  External Affairs
Subject: RE: OSIC report - handling plan

[Redacted]

Mr FitzPatrick is content, he has asked for sight of the blogs referenced before they are
 issued.
thanks
[Redacted]
[Redacted]| Private Secretary to Minister for Parliamentary Business|T4.21,  Scottish 
Parliament|([Redacted] |:[Redacted]
All e-mails and attachments sent by a Ministerial Private Office to any other official on  
behalf of a Minister relating to a decision, request or comment made by a Minister, or a 
note of a Ministerial meeting, must be filed appropriately by the recipient.  Private  
Offices do not keep official records of such e-mails or attachments.





[Redacted]

[Redacted]
Senior Communications Manager | Corporate Communications | [Redacted] | 
[Redacted]

Scottish Government | www.gov.scot |  Twitter | Facebook
(I work Mon-Thurs)





Please see the below extract from the Permanent Secretary’s weekly blog, which
 is published on Saltire every Monday and will be posted shortly.

This has been cleared by the Permanent Secretary and the OSIC have confirmed
 they’re happy with this approach.

Information Commissioner’s Review

As you know, we have been cooperating fully with the Scottish Information
 Commissioner’s review into our approach to handling Freedom of Information
 (FOI) requests.  We expect the Commissioner’s report this week which will offer
 valuable feedback to support our continued improvement.  The way we handle
 FOI requests is not simply administrative, it speaks to the wider values and
 integrity of our organisation and affects the relationship and trust we hold with the
 public and civic society.  Over the past year, you have contributed to a significant
 improvement in our FOI performance and I ask each of you to consider what
 more you can do to deepen and demonstrate our commitment to openness and
 transparency.  More to follow on this.

Thanks,

[Redacted]

From: [Redacted] On Behalf Of Minister for Parliamentary Business
Sent: 11 June 2018 08:28
To: [Redacted]; Permanent Secretary; Minister for Parliamentary Business
Cc: Rogers DA (David) (Strategy and Constitution Director); [Redacted]; Communications Economy; 
[Redacted]; Davidson I (Ian) (CUKR);  [Redacted]; DG Constitution and  External Affairs
Subject: RE: OSIC report - handling plan

[Redacted]

Mr FitzPatrick is content, he has asked for sight of the blogs referenced before they are
 issued.
thanks
[Redacted]
[Redacted]| Private Secretary to Minister for Parliamentary Business|T4.21,  Scottish 
Parliament|([Redacted] |:[Redacted]
All e-mails and attachments sent by a Ministerial Private Office to any other official on  
behalf of a Minister relating to a decision, request or comment made by a Minister, or a 
note of a Ministerial meeting, must be filed appropriately by the recipient.  Private  
Offices do not keep official records of such e-mails or attachments.

Scottish Ministers, Special advisers and the Permanent Secretary are covered by the 
terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot

From: [Redacted] 
Sent: 07 June 2018 18:29
To: Permanent Secretary; Minister for Parliamentary Business




