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ING. GOOD PRACTICE ACROSS -

On the basis of the information gathered and feedback received in respect of the three strands
discussed above we have set out the "essons learns® for the sector during this process below:

STRAND 1 - GOVERNANCE ISSUES IN RESPECT OF THE PROVISIONS, PROCEDURES
AND ARRANGEMENTS RELEVANT TO THE SUSPENSION OF THE PRINCIPAL

» Legal advice on matters of this materality and significance should be received in writing
(even if after the event) for the audit trail and should include a proper risk assessment of the
College's exposure.

> The Council considers that the terms of the Financial Memorandum made clear that the
College shoutd have contacted it to advise of the inuminent suspension. The College did not
consider it was under an obligation to so advise. Aceordingly, the Council may wish to
consider making the terms of the Financial Memorandum more specific regarding a
requireinent to alert the Council in advance of taking any action to suspend a Principal in any
circumstances to ensure all parties are entirely clear as to what is expected of them,

> Stronger govetnance support to the College may have helped with certain of the matters that
have arisen. When appointing Clerks/Secretaties, Colleges should have a cleat understanding
of their skills and experience, :

» It has been a recuiring theme of this and other sector reviews that in instances of conflict or
alleged poor behaviour by Chairs of Colieges and to a lesser extent Vice-Chairman and
Principals, that individuals lack obvious avenues to take to raise concernsfinitiate any internal
process. The Council should revisit, perhaps with Colleges Scotland, whether the sector
needs a clear, uniform approach o such difficult situations such as a clear, external
complaints process that is regards as robust, independent but confidential for all parties.

» We appreciate the position taken by the Chair, on legal advice, that Board members were to
be protected from the reasons for suspension as they may need to play a role in any future
investigation/disciplinaty process. This is not a point that is particular to college Boards. In
other sectors and for other clients we have advised that the Board identify a pool of members
that are ring-fenced for such purposes. However, this then leaves at least a small number of
other Board members to participate in any first hand decision maling. This, in our view,
would have been a befter governance approach than the Chair making an autonomous
decision (with legal advice). It would have helped mitigate any discomfort evidenced by
cerfain, but not all, Board members, that they were entirely in the dark regarding the
suspension and process to follow and from a good governance perspective it ensures several
minds contribute to a decision to ensure it has, and is perceived to be, balanced, fair and
measured and not the decision of one person.

»  We recommend the Council considers whether it would be appropriate for guidance to be
given on this point to the sector either by the Council br Colleges Scottand,

> Bqually, the Council could have subsequently been’ advised of the reasons for suspension
earlier than the 4th March, at which stage the Chair, in response to a request from the Council
dated 26th February, provided some high level indications as to what were considered to be
issues surrounding the Principal's style of management. The Council was not a party to any
appeal. Nor were any staff requested to proviai:le witness statements. Had proper
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communications been made to'the Coungil then this may have helped obviate the need for
this review. :

% A final point to make (though this has already been flagged to the College by the Council and
is being addressed out with this Review) is the manner in which legal advisers are appointed
and the control of the legal spend. The Financial Memorandum allows for urgent
appointments to ineur up to £35,000 in legal fees without any form of competition. In this
case the legal fees incurred by Simpson & Marwick were significantly In excess of this. This
is not a matter to address farther in the report other than to suggest that in any emergency
situation whete colleges may heed to seek legal (or other) advice and may not have clear
visibility at the outset of spend then it would be prudent for them to have access to a
framework where they could quickly and simply call off fegal (or other) services that have
afready been subject to competition. The Scottish Government's new legal framework will
offer this possibility as does the current APUC {egal framework, for example. It would be
helpful for these options to be made well known fo colleges in the event that they find
themselves in a sinilar situation. ;

STRAND 2 - HR PROVISItONS, PROCESSES, ARRANGEMENTS FOLLOWED
REGARDING SUSPENSION OF THE PRINCIPAL ‘

% Whilst the internal processes in place for dealing with routine employee issues are well
drafted and robust, consideration should be given fo the establishment of a protocol for
dealing with issues involving denior persormel and / or Board meinbers which s applicable
across the sector. This would give the Council the ability to have awareness of any issues in
advance and to provide independent advice and support to avoid some of the issues that bave
avisen on this occasion. :

¥ Wherte senlor employees ate in{_folved, not only are the financial imptications greater, but also
the media attention which cail ensue may exacerbate such financial exposure as it might
support submissions by dismissed employees that their ability to secure atternative
employment has been prejudiced, A protocol applicable to the sector as a whole could take
steps to mitigate this risk / exposure.

» TFor example, as suspension is not a disciplinary issue, provision could be made for any
suspension of a Principal or senior employse to require certain approvals (Board approval and
Council notification / approval) which will allow the opportunity to provide independent
advice and guidance, and allow approptiate arrangements for press / PR statements to be
prepared. ‘1

» Likewise, a clear process whersby employees in the sector (and others) are able to raise issues
relating to Board membets anl / or individuais who are not employees could provide the
Council with advance notice of.any probiem areas,

STRAND 3 - EXCLUSION OF STUDENT BOARD MEMBERS FROM COLLEGE
BOARD MEETING :

S Tt i unfortunate that the student members were asked to leave the Board meeting on 23rd
February when in fact any sensitive information was being withheld from all Board members
in any event. The discussion was af a very high level and thus it seems to DLA Piper that it
would not have been to the detriment of the discussion or the process to have student
members stay, as was permitted by the Constitution. This option was clearly not
communicated to the wider Board in time and so it is unfortunate that neither the lawyer from
Simpson & Marwicl nor the Board Secretary considered this point. This has led fo what
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appears fo be a hugely unfortunate adverse spiralling of relations between the Chair / Board
and the student executive. Much of this appears 1o be about perception of the Board's
approach fo its own powers under the Constitution. Tt seems to us that the situation coyld have
been handled more sensitively in this instance,

> The Constitution of the coliege is updated sooner than later to reflect the Code of Good
Governance which includes provisions regarding ongoing dialogue and engagement with
student members. Whilst we are advised that the College was awalting publication of
guidance fiom Colleges Scotland in respect of the Code of Good Governance, nonetheless it
is clear fiom other colleges that the content of the Code was well consulted upon and
understood by the sector sufficiently to allow amendments o be made.

IMG/IMG/11870£1201 19/UK MIGI662467.1 22
26 June 2015




STRICTLY LEGALLY PRIVILEGED - RESTRICTED DISTRIBUT TON

Terms of reference for the review of %i;overnance and management nf Glasgow Clyde College

Introduction and objective 5
The Scottish Funding Council (“the Si?C”) has advised the Chair of Glasgow Clyde College (“the
College”) that it intends to initiate a review of specific aspects relating to the governance and

management of the College.

The overall output of the review is to provide a report and, where approptiate, tecommendations for
action to the Scottish Ministers. ;

Procedure

The SEC is using its powers under the Further and Higher Bducation (Scotland) Act 2005 (“the 2005
Act”), as amended, inchuling by the Post 16 Education (Scotland) Act 2013, Section 7C(7) of the
2005 Act provides: '

“The Council may, whenever it considers appropriate, review whether a college which is assigned by
order under subsection (1) is a body for which there are suitable provisions, procedures and
arrangements of the type described by or under section 7(2)." '

The provisions, procedutes and arrangements outlined in section 7(2) include, ‘suitable’: '

|

(@) Provision in relation fo the governdnce and management

(d) Procedures for considering and resolving any grievances arising from the carrying on of the
body’s activities'

Also relevant is section 7C(8) of the 2005 Act, which provides:

‘On completing a review, the Council musi provide a report of the review to the Scoitish Ministers
which— '

(«) sets out the conclusions which it has reached;
(b) explains why it has reached those conclusions; and

(c) makes any recommendations for aclion in consequence of those conclusions as it considers
appropricte.’

Tn catrying out the review it is appropriate that the SFC take all necessary advice and receive
appropriate support as required, The Chair of the Board has indicated that the College will co-operate
fully in the review.

On this basis the SRC has instructed DLA Piper Scotland LLP, its principal legal advisors, to provide
support and assistance to the SFC in undertaking the investigations set out below. Those
investigations will inform the SFC’s veview and ifs report,
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Scope
The review will focus on three key arcas:

i review of the provision made in relation to the governance and management of the College. In
order to focus and gain an understanding of these matters, the review will consider:

¢ the provisions, procedures and arrangements which were followed in respect of the
recent decision dated February 2015 to suspesid the Principal

(i)  review of procedures and arrangements for considering and resolving grievances within the
College having regard in particular to general human resources (HR) provisions, processes
and arrangements at the College and consideration of their fitness for purpose both in tetins of
complying with -employment law and good practice. In order to focus and gain an
understanding of these matters, the review will consider:

e the manner in which such HR provisions, processes and arrangements wetre followed
in relation to suspension of the Principal; and whether from that case any learning
points exist to provide additional guidance to the college sector.

(i)  review of the provision made in relation fo the governance and management of the College
and, specifically, the provisions, procedures, arrangements and support for the participation of
student members within the College Board. In order to focns this aspect of matters, the review
will consider;

> whether the ability to exclude student members from any element of Board mneetings
(with particular reference to the College Board meeting on 23 February 2015) is
appropriate or consistent with the College’s ‘Constitution’, In this context it will also
consider the fitness of pwpose of the College’s *Constitution’, and the
appropriateness of the College’s actions in terms of interpreting the 'Constitution' in
practice. :

Points (i)-(iif) above will be considered and evaluated in terms of refevant legislation and appropriate
guidance, and, where appropriate, the Code of Good Governance for Scotland's Colleges.

There are three strands to the investigations to be made fm': the purposes of the SFC’s review. As
indicated above, DLA Piper will be appointed to assist with th;is investigation:

Strand I — Investigation into the governance and management of the College and provisions,
procedures and arvangements relevant to the suspension of the Principal

This strand. will involve a desk based review of any relevant information or documents and speaking
to key individuals pertinent o both the existing processes and arrangements within the College which
are relevant to any decision fo suspend the Principal and the extent to which these were followed in
practice, These individuals include: the Chair of the Roard, ofher Board meibers; the Principal; and
possibly the Secrefary to the Board and any other individual. This will allow the gathering and
collating of information and evidence to inform the review to be undertaken by the SFC.

Strand 2 — Investigation into the governance and management of the College and provistons,
procedures and arrangements for HR matters

This part of the investigation will involve a desk based consideration of the College's HR policies,
procedures and pracesses: in genetal and, more specifically, how they were apphied to the suspension
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of the Principal, This will also involve speaking to the Head of HR and other appropriate personnel
about how the policies are generally applied in practice and will be considered against. compliance
with employment law and good practice.

Strand 3 — Investigation of the provis‘i(m made in relation to the governance and maragement of
the College and, specifically, the provisions, procedures and arrangements regarding the
participation of student members within the College Board

As with Strand 1, this patt of the investigation will involve both desk based work and speaking to key
individuals who understand the arrangements within the College for the patticipation of student
members at Board meetings with particular reference to the circumstances at the College Board
meeting on 23 Febiary 2015. The individuals will include: the student members of the Board; the
Chair; other Board members; the Secrctaty to the Board; others present at the Board meeting on 23
February 2015; and any other individuals considered appropriate. ;
i

Review report

Following consideration of the investigation including any infornation and advice provided by DLA
Piper Scotland LLP, the SFC will then undertake its review and then provide a report of the review to
the Scottish Ministers, which shatl:

(a) set out the conclusions which the Council has reached;
(b) explain why it has reached those conclusions; and

{c) make any recommendations for action in consequence of those conclusions as it considers
appropriate. :

Timescales”

DLA Piper will present the cufcome of its work and relevant legal advice to the SFC by 30 April
2015,

The SEC will compiete its review and provide its report to the Scotfish Ministers by 15 May 2015.
The SFC reserves the right to publish the report in whole or in part.

2 These timescales were subsequently extendett.
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26 June 2015

1. College Governance Documer;ts
1.1 College Code of Condﬁct for Board Members
1.2 College Constitution and Standing Orders of the Board of Governors
1.3 College Board Handbook for Members
1.4 College Organisational Structure
1.5 College - Board of Governors Skills Matrix
1.6 An example College Board Agenda of Standing Items
2 College Policies and Procedures
2.1 Caollege Public Interest Disclosure Procedure
2.2 College Anti-Harassment Policy (Staff)
2.3 College: Anti-Harassment Procedure (Staff)
2.4 College: Grievance Procedure
Z.5 College Consensnal Rellationships Policy
2.6 College Collective Disf)ute Procedure
2.7 College Dignity at Work Policy
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CTTING OUT THE -COLLEGE AND BOARD'S RESPONSE

L

BRDDIESW N ] o __wwawbrodies.com

Subject: Glasgow Glyde Gollegs ("the Gollege”)

Review by the Scotlish Funding Councli (“the $FG7)

 prepaiing this nole we have

Date: 6 June 2016
STRICTLY PRIVILEGED AND CONEIDENTIAL

+ Introduction & purpose

1.1 DA Piper wore Instrucled to carry out a fact finding investigation as past of a review-balng canducted by the
SFC under seclion 7C(7) of the Further and Higher Educalion {Scolland)-Act 2005 ("the 2006 Act™). This note
responds fo DLA Piper's dralt report dated & Juie 2016 (the Raport). |
reeeived comments fronfig T R , Lo hi
Man&gemen!:. This nota sesks to refloct those commenis and whare possible obsarvaliohs are-aliributed to
the party / parlies whom have made them. Brodies has also consldered the [sgal issues lhat arise fom the
Report. Wa have used DLA Piper's headings and page numbers throughoul.

1.2 We should be grateful If you wauld consiler these comments before subrmifling your final report to the 8FC,
We would'ask that this note is kept striclly privileged and confidantial o be used solaly for the pumposes of
advising yaur cilant.

2¢ Scope ofthe SFG raview

24 The Board.of Management {“the Board™) remaln corcerned about the scope of the SFC review, We.have sat

ABENDEEN « BEDINBURGH + GLASGOW + BRUSSELS

out more fully the Board's concerns 1o DLA Plpar In cur lettsrs dated 16 and 23 Apiil 2016. W do not Intend
lo relterate our commenis here, Whilst it ls hopeful that ho ghaltenge. will be necessary the Board does
reserve is Aght fo challenge the SFC review for the reasons sel out In ourlelters.  1n partioular, the Board
sl has concerns (with which we. agree) that the 2006 Act does not glve the SFC the power lo reviaw live
operalional decisions faken by an institulion when procesdings fiowing from those decislons are yet to he
delemined.  We would aiso draw Ihe 8FC fo paragraph 12 of patt 1 of the Finanolal Memorendur with
Fundable Bodlas in the Gallega Sector {("the Flnancial Memorandunt”) which provides that:

"SFC revognises that-fhe Institiilion Is an autonomous body. SFG villl nol substitule lts judgements for those
which are praperly af the discretion of the institufion.” '

The Board has teken separate lagal advice on the ongoing disciplinasy procedure. We would-suggest thal
these diseiplinary procesdings ought to have been concluded before the SFG-conducted this feview, For the
avoidance o!fdoubi_, we maka na contimant on the ppropiialencss of the decision fo.suspend the Principal, or
the progass that was fpliowed in taking thal declsion. That is a matter for other legal advlsors and outwith tha
acops anur:inskucllon. !

Brodies LLP Je o Umited Bbillly perineeship; replslered in Scollpnd, Reglsicred na. 803p033a,  Edlaburgh Offlce:

Regislerad glffice: 15 Aol Crasgent, Edinburgly, EH3 BHA, A list of ol membets avallable for
Jrspieclion a1 15 Athdl Grescent Edinburgls EH3 8HA. Hrodios")s a relslered trada maik.
241059582

Brodips'LLP ScilcHors
15 Atholl Gresoent
Edablrgh EH3 8HA,

. Sosdanitt UK

Tefiprdd] (0)131228 3777
Fat: [+44H {00131 228 3675
DX EONC, BOINBURGH-1

Cliant Confidentpt

IMG/IMGE 11870/1201 19/UKM/IGI662467.
26 June 2015 .

28




STRICTLY LEGALLY PRIVILEGED - RESTRICTED DISTRIBUTION

3 Wider context

34 Al page 4 of the Reporl DLA Fiper comment ot the wider coniext in which Tho SFC review was conducted.
We would agrés with DLA Pipér that 1t Is Importdrd 10 uridsistand the vilder contéxt In wWhich the SFC review
is belng underlaieh. We wolld élso agroe ihal this recetit gignificant changé in the sector i an important
facltor. :

3.2 Howevar, on hehalf of the Board, we consider that thera are ihree further issues which ought to be addressed
I the section on widar contékt:

321 Firally, it e iriportant that DLA Plpsr adkiowledge tat thiey cantiol Fesolvé faotual dispites, niot
are. fhey v a ;}é‘sliion to tasolye-the factual disputes identifed irf the Report: BLA Plper do
appear to accepl this 1 the Repor but in our view It ought 1o be made clear af the oulast of the
Report, This fesds lnto a generat conésmn ik Boatd heve abotit a [ack of kalants i the Raport,
Without makinigs & olsar that resdiving faotuat dispules [s not the pufpese of the Report tharg is &
slek-that DLA Pigsr could be seen to prafer one account over another.

oz Sacondly, and liiked fo the above, It is clear that relallons have bacome-sirelned bstwaan the
CRalr 6f e Boarg (Wi Ghalry) and the Pringipal, and biatwieen the Chalt -and the stident
wiemiors-of the Board, Clearly it has been a difficult time for all invelved, We do tink R 1s
Jjmportani to understand fhe unique constituional posilion at the College thet meant the au!lhorﬁy
1o taKe, 1hé decidion, to susperid the, Prifiolpat-lay Wit thie Ghalr and the Chaif _aléne. That s hiot
disputéd by -DLA Piper. The' Chialr has taken.a deoision 1o susfiend he. Prindipal ahd as a
consaquence he has fiad fo respond to crillcism about that decislon and the process followed i
teking the.daalsloh. Wé think i ihe intafests 'o'f' hakiice that the Rapont 6ught 1o adkniowlédge
haviry takenthat deciston the Ghalr towd be onitlolseid By Those whe disagread of wars afftted
by It We offsr no commant on whether Those views ams rightly or wrongiy held but it is a
Folgvahl factor wheh congidering the. welght to pé attaéhed o the comtherls of -the Ghair,
Principal sind §tiident filembeé at thafr iterviews. :

K¥-X] Thirdly, anid n behalf of the Chair, 1l is imporlant that DLA Piver acknowlodge that [ hig
Interview the Ghiair declined to comment on the evidence that led Him fo suspand the Principal.
He #id foininen oft the:process that was followed. The Chalr did fiot comment on the evidshca .
has-hikd Udler [6gal advice becatss of hiy involvement as 4 wilndse in thes- phgding disciplinaty
prosesdings.. The Ghair considarad fi would nol be fait to the Principal If he were fo commeriton
afldgailsng hat have yst lo be substantialad, ‘We considsr that was the right approach 1o take-th
hé-tifciimatances;, Howavar, itdods appéaf fom our raview & the Report that the Prifialpal Has
spoken 1o DLA Plper about tfie Chair and the dissipfinary procesdings T tiore detall. We
appreciato thal the Report reflsots what DL Piper have boen toid in the course of an intenvlew,
Hewevet, soe of the spatific dominentts by, the Prifisipial (see for example at paragraph 6, page
9y ward not pul to the Chalr In his’ interview. e considsr inat as a matter of balancs ‘and
faimess those comments by the Princlpal cught-1d ba removed from the Reportor qualified .on
the biasls the Ghalf Was not asked about i,

3.3 We will riow i1 16 1ha delail of the Repoit usiig DLA Piper's headings.

‘2p{o605av2 . ClértContdediial
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4 Part 3 — strand 1 - govemance ‘Issueg In respect of the provistons, procesdures and arran'gpm‘entg
relevant to the suspension of the Principal

4,1 Both the Board and ke, College have noled the generalisation of soma of the comments in the, Report, for
oxample, the use of "Most beard mambers”, "members of sfaff more ganerally’, “employees have indicated”
and “setjor mansgement”. We appreciate that this has been done to protect fhe {denlity of individuats,

However, there is a rlsk In taking that approach that an individusl who, dogs not share the view balng

expressed can end up'having it allithitad to tham. There Is alse-a risk In-tenms. of halancd thatl genaralising

gominenis in thie way can give. tha. Impression of one- view being more prevalent than another with the
nuance of whal was aclually said by individuals baliig lost.. We acknowledgs that this is-a-difficull balance fo
strlite so our more detalled comments below Identify the aroas which we have beep fold the Board or Gollege
have.spsolfic concems-ahout.

4.2 We have besn asked to make the following observalions on Pan 3 of tha Repoit:

4.21 '-Paragraph 6, page § - on behalf of the Chalr or comments at 3.2.4 apply here.

422 Paragraph 2, page 10 - our understanding is that three law firms wore shorllisted to provide lagal
Advice, Simpsoi & Manwiek wera 1R first firm that wers dvafable 1o afiend al Jae Collegs. As
‘DLA Piperdo not know the detall of the issues relailng to the Principal (and nor do we) we do not
think: It is appropiiale for the Repert to comment on the amount of lime that SImpson. & Marwick
may have hatd to advise the College.

423 Raragraphs € —~ 4, pags 11 - there |s d|scuss!oﬂ in the Report abowt the: emafs sent tg the
Fiineipai fallowlng the declslon 1o suspend hen DLA Plper accept that this point may ba.raised by
other pariles [n a separate context, We have been instruoted to ask that these comments are
reriioved from the, Report and not coneidared by the SFG-as they. could affect firlure procgedings
thal the Collage hes o defend. We would alse note {frak this 35 an example of the Board's widar
concern about the scope of the SFG review descrabed in section 2 above,

4.2.4 " Paragraph 7, page 11— DLA Pipar say fiat =... the Gollaga Chair considered that hie, oived a

fepording duly on governance fssues fo' the: Regional Board ...” Weé have seen a copy of the

-Ghal’s leller of appoiniment which wag showzi to.DLA- Piper at’ interwew ‘We can-provide a
;Gopy if that would aselst. We conelder It is c]sar from the faller of- -appointment that the Chalr'’s

Ireporllng duty was lo the Reglaifal Board and not 1, the SFG.  The Chair's posilion ls-Hat the
Reglonal Board would ihen report on govemnance [ssutes to this SFC:  We consider how the Ghalr
reported matlers (o the SFC In further detall below.

425 Paragraph 2, page 12 - DLA Plpsr rofeito péfagraph 19 of part. T of the Finariclal Meimorandsim.
We have been asked o bohalf of the Board to make two corrmonta about this passage of thi
,Reporl. Firsily, the requirement in paragmph 18 Is for the Chlef Exacutiva OFficer lo Inform the
"8FG.  As the. concem was.about the.Piincipal (who.ls the Chief Execulive Officer) ihere was a
lacuna Iy terms of the reporling requirement, and frons ke Boad's parspsotive It is- parhaps
uedarstaridable. ihat ne report was made.  We note. the' recptmendation for the secior at

“paragiaph 3 of page 20 to address thig issis which we conskder would be welcome, Seaondly,
we would also roto that ‘paragraph 19 requlres an exarcise of jutdgemaent about whathar the
2B165856v2E : Clieht Confidental.
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2
suspanglon would have a “significant advelse offact”  We undersiand fnat the Board lake the

view thal were suificient maasures in piace lo: prevant any sigrilicant adverse effedl on the
Gollage following the suspénsioti of the Prinéipal.

4.26 Paragraph B, page 12 - this paragraph deals with this Ghalra stylly and In pérliculsr in telaliorn to
the studant membars on the-board, Cur comments about the wider conitext al 3.2 apply equally
here: We do sls have conceme abaut the fack of balance In {ris saciion of the report given the
viewe Wé heard sxprassed by Board memibers. DLA Piper say tidt “miany board maibats” did
Rt agres with s points belng made by others about the Ghalrs siyle. We sat In on nire
interviaws with Board membare 2l of whom sald hat-there was no substance lo-thls complaint.
This répiosents a‘: clagr maloriy of the Board. Wa aonsider Ihat in he Intétests of balante he
bositiva staterients mada By the Bodrd absut the Chalr's ehyle i Board mestings and in raspaot
o his refationship with the student membars oughl to be Includod in this eaclion of tha Repart,

127 Paragraph 1, pagr; 13 our comments about the Impact on-any fulure prasoedings at 4.2.3 apply
dqually Here. We'have heah Instnieldd td aak that these comientd dre retoved from:th Rep&rt
and not considared by the SFG as thay could aifect fuiture praceedings friat the College has 1o
dofond,  We offér no comment on the appropriateness.of the inwesligation underidken and any
axplgnalion a8 16 ";i;héthef ftwas Tair o 1ot I8 & mialiér for-arioler forum,

3 Part 4 — strand 2 - HR pro:vislo'nsi procesues, arrangsmants followed regavdirip suspension of the
Princlpal

B4 Both the ‘Board and the College have- a- general concern abott the Report (and uflmately the SFC)
Gofmmenting .on Hve disclpinaty prosdotlings whera ihose coftimants céiild affect the Gollege's ablily o
defhd any subsequetl protdedings,  We can’ appraciate that I would be approfriate for DLA Plpar to
comment on the HE provisfons, processes and ammangstiients I a widler sense. Howsvar, both the Boatd
anid Goltage cdhslder that fhié secilon of the Rapott Inclides camment and obssrvallons frér DLA Plpat 6n
fadiual maltérs whith aré ysl 16 be datermiried.

5.2 With that n.emind, wo Rave besn askad 1o make the following cbservalions on Part #'of ths Reporl

Baj Paragraph 2 -4, page 16— In this sestion of the Report DLA Pipar comment on the actlons that
‘have hean laken by, the Collags that could ba the subjsot of challenge. DLA Piper say that they
tiave doneg hiz héwing maviewad the progadire and applied this To the facts”  We do not'ses
how BLA ?‘lpercésmd'.have taken ltls-approach glven that the facts are rol fiilly known {o ther
{or to us) and whers thers are facludl disputes that have yel to be meolved,  We have been
nsiuitad fo 45k (hat theae paragraphs are femsved frofm e Report arid not corisldéred by the
$EC as they coutd affect uture procesdings fhal the Collage has.lo deferd, If BLA Piper is ot
prepared lo ramove the entire” paragraphe from the Repont then the Board and Collega's
satondary poshich s that the folloling corfintahts b DLA Plper sught 16 b rafoved: there éro
-& humhst of areas whera the actions taken could be subjact lo chellohte”  *Hhe suspensipr
appoars lo have'been invoked In & manner which has not proparly laken Info account fhe
retpilfafnents of th provedare™ and “Vikich might éntitis et to méke a clatmi for personal Injdry
oVaF apid abiove this finpadt i the fairrisssof aty resulling acliod®.
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6,22 Paragraph .5~ 6 page 17 - Our commenta at 5,2.1 apply equally hete. We have also baerﬁ;
insirusted to ask lhat hese paragraphs are removed from the Report and noi consldered by the
8FG as they could affeat futie procaadings that the Collage has fo defand. If DLA Plpef I3 not
prepated to temove the entire paragraphs from the. Report then the Board and College's
-socondary position:is that the followlng comments by DLA Piper ought fo be removed: “fhaf ife
Collage will face a.sgrious: challangs lo defend Its, action i the overit of any claim.”; and “will
have a serfous Impact upon the ability- to. demonsirate than any resufting procedure fs
raasonable, fn the absence of an explanation as (o the reasons for-the mannerof and length of
susgension’”.

] Part 5 - strand 3 - oxclusion of studeaf hoard menthers from eollege hodrd megting

6.4 Qn behalf of the Board we note. that the Report daes hdt refer o the catcession made by- ihs, Board tHat it
tagulres o' review its conslitulional docurmsnie to ensure they. are consistent with the Code of Good
Governance. We are instructed to earry out that review and it will be completed in dus course. We consider
that the Report ought $o .acknowlecige that this sonegsglion has bean made by the- Board bepause: It
addressas one of the key elsar govemanae issues thal fafl within the soope.of the BFC raview:

6.3 We have been asked to make the following observallons‘on Pari 6 of the Rapert:

6.2.1 Faragraph 5, page 19 - on behalf of {he Board we think it.Is Important that fhe Report makas
ctaar that the Board considerad that no decislon was {aken at the beard maeling of 23 Febritary
2015 This: means-that even If tha atudent mambexs cansidered that they were deprived of the
-ight to {ake part In the meeling that WOuld not have deprivad them of right to participate in a
 decision of the Board. We also think in ‘the-interesis of balanes that it ought be said that the
i majonly of ihe Board mainbers interylewed folt It was unfortunate the slydent bmbers had baen
* exoluded but their exolusion was dus to theadviee they recelved st e masting:

6,22 + Paragraph 6, page 19 - on bshalf of the Bc:nard we note that an explanation has been gliven by
the Board:as o Why refaflons iay have contiaued 1o, be strained afler the mesiling of 23
February, Our undéretanding ftom the Board I that this was parily dug to a failurs of the. student
nembers 16 undersiand why the Board required greafer defall I respeot .of the studant
assoclailon proposal. It has beeh explained to us in Intervieivs, and lo DLA Plpér; that the Board
wera Fiot belng intentlenally obstructive biut ware stply performing their goverriance rofe. Again
In he interesis of batance we consider the comments mads by indlviduai Board members about
.the appropriateness of e studenl protest aik The conduct of the-stude bbard membiérs otight
ta be included here;,

7 Part8.—- suggestions for enhancing good practice aci‘os,s, the sactor

74 Sublect to the commenis below we canconfirm on behalf of the Beard and College that they are content with
the “lessonhs leamt” for the sector which they consider ars falr and appropifate conolusions to draw. fom the
clréumstantes. Howaver, wo have beeri dsked by the Bqa;d 1o make the. following o comments:

744 Paragraph 6, page 20 ~ we can understand the bagls.for the suggesilon that the Board ought to
Identify & pool of members. that are ting-fenced o participale. In st hand decision making.
‘However, thers are two ‘practicat difficulles with that approdoh which the. Board have asked die
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] ) X 6
acknowladged 1 the Report, Flrstiy; Tn respetct of suspenslon, the Goliege doss hot have a

vommites with delegated authority under s standing ordess to suspend the Prnclpal. Thie
mieant, -as $el oul abive, thal only the: Ghair had thé power 6 suspend thé Principal if IUwas felt
that slop hosdsd lo be taken urgently. The Gollege’s consiltutional documents ‘would have
naeded amending bafore DLA Pipers suggesiion could have heen laken forward, Sacandily, the
Bodrd 1 notfully sohslituléd and anly hias 13 father than 18 mambers. The Pririclpal, ta studsnt
iembere, the Chalr and ths Vice Chalr ware ali uhabie or unwiliing to take part In the disclplltiry
process: One board member also. asked net to be invelvad after detalls of hat Involvement wers
isalked. Thiz lofl only 7 isinbers to ke able-lo deal with the disciplinary procass which présented
praiatiéal diffictlties for tha Beard.

742 Paragraph 8, p'aga' 39 ~ we undarsiand that there was some dlscussion betwesn tHe Chiet
Exocutive of lhef SEC and the Chair-piior o 4 March 2015 aboul the Principal but ihat thers is a
faciuat dispule.alboul the larms of that dlscuseioh. We considar iri the intérests of balanoé that
sught to b ackiowiedgad in the Repor, We also uridelstand from the Chairs interview that a
meoling with the SFC did take place'belween 16°and 23 February but thad hae o been racorded
hihe Report. Weare 618 by the Thair that ik furgose of that fiaating was to brief Piofasor
Brown, i Chilr of The SFC on'lite. issuse because the Chalr of the SFG had- had no prior
involvement In-dlscussions about the Printlpal, and therefore would be well placed fo support the
Ghalr on next steps. We undersiand that the Chalr did not get an apportunity to'brief the Ghair of
thie SFC aid indlead the matter was handled by the-Chisl Exetulivé of the SFG whom ther
_gubssquently atfendad the mestihg on23 February.

8 Annex Z - listof intervieweos

8.4 We have. 450 considered the list of Interviewees. We note the omisslon of individuals froni the SFC who
aiftaiidlad the board mesling ©n-23 Febritafy 2016, it Would be helpful to the Badrd IF af explanation could be
given for this omission,

8.2 Wae conglder-t would aleo be helpful for the Board to undarstand why i : .
were Interviewed as part of the SFG review. Wa do net kmmediately see ihis relavance of speaking 1o these
Héfividuatis In & Teview. abdut the Collsge, when it appears thay had no direc! ifivolvémiant in the goverhange
arrangamaenis of the:Gollegy ar the othar issuss that fealurs in the Raport,

Brodles LLP

16 Juile 2815
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05 October 2015

PRIVATE AND CONFIDENTIAL
Dear Laurence

SECTION 24 OF FURTHER AND HIGHER EDUCATION (SCOTLAND} ACT 1992
BOARD OF MANAGEMENT OF GLASGOW CLYDE COLLEGE

1. i refer to the Cabinet Secretary’s letter of 9 September to the Board of Management of
Glasgow Clyde College; your Chair, Professor Brown, was a copy recipient. The Scottish
Ministers have now récéived a response to that letter from the Board. Having considered
that response, the Scottish Ministers are minded to make an order under section 24 of the
Further and Higher Education (Scotland) Act 1992 (“the 1992 Acf’) to remove specified
members from the Board of Management of Glasgow Clyde College (‘the Board”). The
content of the Order and the reasons for it are set out in the Annex which contains the draft
Order, related draft Policy Note and related draft statement of concem.

Background

2. The Scottish Ministers have power under section 24(1){a) of the 1992 Act fo remove,
by Order, any or all board members of an incorporated college (except the principal) where it
appears to them that a board -

{ have committed or are committing a serious breach of any ferm or condition of
a grant made to them under section 12 or 12B of the Further and Higher Education

(Scotland) Act 2005 (“the 2005 Act”);

(i) have committed or are committing repeated breaches of such terms or conditions;
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“i) have fa]led or are falhl’lg, to provide or secure the prows;on of eciucatlon of
"'such standard as the Scottish Ministers consider appropriate; T

(iv)  have failed, or are failing, to discharge any of their duties properly; or

(v have m:smanaged or are mlsmanagmg, thelr financial orother affalrs

3. As you are aware, the SFC sent the Scottish Mln:sters a report of [ts review of the
Board under section 7C(7) of the 2005 Act.  Given the concerns raised by the Board about
that report, the Scottish Ministers have placed no-reliance on it.

4, The Board is required to comply with the SFC’s Financial Memorandum with
Fundable Bodies in the College Sector (“the FIM") as a condition of SFC's grant to the Board
under section 12 of the 2005 Act. A failure to comply with the FM constitutes a breach of a
condition of the SFC's grant to the Board under section 12 of the 2005 Act.

5. Among other things, the FM requires the Board to comply with the principles of good
- governance set out in the Code of Good Goverance for Scotland’s Colleges (“the Code”).
As such, a failure to comply with the the Code, also constitutes a failure to corply with the
FM, and so also constitutes a breach of a condition of the SFC’s grant to the Board under
section 12 of the 2005 Act.

Conclusion

6. Section 24(3) of the 1992 Act requires the Scottish Ministers to consult the Scottish
Further and Higher Education Funding Council ("the SFC") before making an Ordar under
section 24 of the 1992 Act.

7. | should be grateful if you would provide me with your views on the proposal to make
an Order in the terms set out in the draft Order enclosed, ideally by no later than 12 noon on
Wednesday 07 October 2015.

Yours sincerely,

=

AILEEN McKECHNIE
Director of Advanced Learning and Science

A
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. POLICY NOTE

THE GLASGOW CLYDE COLLEGE (REMOVAL AND APPOINTMENT OF BOARD
MEMBERS) (SCOTLAND) ORDER 2015

S81 2015/

1. The above instrument is n?1ade in exercise of the powers conferred hy section
24(2) of the Further and Higher Education {Scotland) Act 1992 ("the 1992 Act’).

Policy objectives

2. Colleges are vital to the success of Scotland and its people and collége
boards are vital to the success of colleges. Good governance is at the heart of the
Government's college reforms' because students rely on college boards of
management for the proper stewardship of their institution. Boards are yesponsible
for ensuring good governance. | ‘

1

3. Ministers have since 1993 had powers to remove any or all board members
(except the principal) of an incorporated college by Order. Section 24(1) of the 1992
Act sets out the circumstances.in which the Scottish Ministers may remove board
members ‘ :

Board of Management of Glaséow Clyde College

4, The governing body of Glasgow Clyde College is its board of management.
The Board of Management of Glasgow Clyde College {"the Board”) has a duty under
section 12(1) of the 1992 Act of managing and conducting their college.

5. As Glasgow Clyde College is assigned fo the Regional Board for Glasgow
Colleges, and as the Regional Board is yet to satisfy the SFC that it has alf the
arrangements and processes in place to fund its colleges, Glasgow Clyde College
continues to receive grants from the SFC under section 12 of the Further and Righer
Education (Scotland) Act 20085.

8. Among other things, the Board is required to comply with the terms and
conditions of its grant from the SFC, including complying with its Financial
Memorandum and the Code of Good Governance for Scotland's Colleges.

Removal of Board members

7. Using powers under Secuon 24(2)(a) of the 1992 Act, the following have been
removed from office because it appears to the Scottish Ministers that the Board have
commitied repeated breaches of terms and conditions of a grant made to them under
section 12 of the Further and ’Higher Education {Scotland) Act 2005 and have
mismanaged the affairs of that Board:




8. The reasons for this are set out in the Annex,
Appointment of nemi Board members

9. By virtue of section 24{2){b) of the 1992 Act, where a removed member was
appointed under paragraph 3A(2)(a) or (f) of Schedule 2 to the 1992 Act, Ministers
may appoint another person in place of the removed member.

10.  Ministers have appointed people with a proven track record to the Board.
They wili support Glasgow Clyde College through this difficult period. In recognition
that these are emergency appointments; they are to hold office until 31 August 2016
(see para 11). At the end of their period of office, Ministers expect the posts o be
filled following an open recruitment process as set out in College Sector Board
Appointments; 2014 Ministerial Guidance’.

Effect of Order

11.  Article 2 of the Order removes from the B{)ard the Chair and other named
members. These are all the members of the Board when the Order came into force
(except the principal), except the non-teaching staff. member. This individual was not
a member of the board when the matters outlined in the Anhex occurred.

12.  Article 3 of the Order appoints a person to be the Chair and other persons to
be members of the Beard in place of persons removed from the office of Chair or

Board Member. '

13.  Avticle 4 provides that the appointed persons are to hold office until 31 August
2016 or until such eariier date as the Scottish Ministers may determine, having given
four weeks' nolice in writing. This should provide sufficient time for the matters
which gave rise to the making of this .Order fo be addressed before the Glasgow
Colleges’ Regional Board recruit on a longer term basis.

Consultation

14, The Cabinet Secretary for Education and Lifelong Learning wrote to the Chair
and other members of the Board on 9 September 2015 seeking their comments on
her concerns. The Cabinet Secretary subsequenﬂy met the Chair and two Board
members on 14 September 2015, Board members replied on 18 September
outlining why they did not consider their removal was an appropriate action.
However, the Cabinet Secretary was not persuaded by their reply, and was then
minded to make an Order for the removal of the Board members specified in the
Order.

15.  As reguired bi/ section 24(3) of the 1992 iAct, the SFC was consulted in
relation to the removal of board members in this Order.

Impact assessments ;

i http://ww@.gov.scot/Resburce/0045/00458051 .pdf




16,  There are no significant ecjuaiity impact issues arising from this Order. The
Order removed x women and y men and appointed x women and y men.

Financial effects

17.  The Cabinet Secretary for:| Education and Lifelong Learning confirms that no
Business and Regulatory Impact'Assessment is necessary as the instrument has no
financial effects on local government or on husiness. : :

Scottish Government
Colleges, Young Workforce and SFC Sponsorship Division
September 2015
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STATEMENT OF REASONS FOR MINISTERS CONCLUDING THAT THE BOARD
OF MANAGEMENT OF GLASGOW CLYDE COLLEGE IS FAILING

This note sets out Ministers’ reasons for concluding that the Board of
Management of Glasgow Clyde College (“the Board”) has committed repeated
breaches of terms and conditions of a grant made to it under section 12 of the
Further and Higher Education (Scotland) Act 2005 (“the 2005 Act”); and has
mismanaged its affairs

1. The Scottish Ministers consider that the Board is failing in relation to the
following grounds of section 24(1)(a) of the Further and Higher Education (Scotland)
Act 1992 (“the 1992 Act™): ‘ :

a) having committed repeateh breaches of terms and conditions of a grant made
to them undet section 12 ‘of the Further and Higher Education (Scotland) Act
2005 (“the 2005 Act”) (section 24(1)(a)(ii) of the 1992 Act);

b} mismanaging their affairs (section 24(1)@)(v) of the 1992 Act).
Repeated Breaches of Terms énd Conditions of SFC Graﬁt {section 24(1){a)(ii)
of the 1992 Act) 3

2. Compliance with the Financial Memorandum with Fundable Bodies in the
Coflege Sector’ (“the Financial Memorandum”) and the Code of Good Governance
for Scotland’s Colleges® (“the Code”) are terms and conditions of the grant made by
the Scottish Funding Council ("the SFC") to the Board under section 12 of the 2005
Act,

3. It appears to the Scottish Ministers that there have been breach of such terms
and conditions because of the following: :

(i) Govemance:!

(a)  Paragraph C.3 of the Code provides that the Board must ensure that its
decision-making processes are transparent, properly informed, rigorous and timely.
However, it appeared that. :

Lack of preparation and due consideration of matters

4, Mestings of the Board took place without agendas on 14 April 2015
and 19 May 2015. It was therefore unclear to Board members what would be
discussed at the meetings, and so board members had fittle or no opportunity
to prepare for these meetings. |n particular, it appeared that on 19 May 2015
at a meeting that members had been informed was for the purpose of
discussing issues with senior representatives of the Scoltish Government, the
SEC and the Glasgow Colleges' Regional Board, the Board decided to make
detailed changes - with no advance notice - to the College constitutional

1htt;:n:liwwu\f.s.f(:.ac.ulnfvvablFELESIGa.iidance Governance/Financial_Memorandum _with _the College

Sector -1 December 2014.pdf )
hito //www.sfc.ac. ukiweb/FILES/IGUI SFCGD182014, Goodpracticeincollegegovernance/Code of

ood_Governance_for_Scoffands Colleges.pdf )
OFFfCIAL SENSITIVE — PRAFT ADVICE




OFFICIAL SENSITIVE — DRAFT ADVICE

document® in relation to the making of arrangements for a disciplinary
commiittee and an appeal commitiee,

Board explanation

5. The Board explain that extraordinary meefings were convened to
update the Board on the disciplinary position and developments with SFC. It
advises that Board members were clear about the subject matter for
discussion at meetings. It states that it frequently had to meet at short notice
due to the SFC’s actions. It also explains that information about the purpose
of a meeting on 19 May 2015 was not shared with Board members in advance
due fo concerns about confidentialty. The Board also explains that
constitutional changes were not circulated in advance because of time
constraints and the need for solicitors to first discuss them with the Board.
Finally, the Board stresses that it always acted in accordance with legal
advice.

Ministers’ consideration and conclusions

6. It is clear that the meetings in question went beyond providing updates,
and that in particular the Board made defailed and complex decisions on
important matters. Without an agenda, advance papers, or other notice of
the subject of a meeting, I do not accept that all board members would know
what matters were to be discussed in sufficient detail as {o be able to prepare.
In order to be effective, particutarly in relation lo decisions on complex matters
such as that dealt with on 19 May 2015, board members need to know in
advance what'is to be discussed. | do not accept that robust decisions of
such detail and complexity could be taken with confidence in the absence of
appropriate papers, considered in advance. ; The Board advise that members
ruled out from participating in any disciplinary panel included “student
representatives”, yet the board minutes of 19 May 2015 (6pm start version)
record that the Board had identified one of the student members among the
six board members "who could take part in the disciplinary committee or the
appeal committee”. Moreover, the student member in question had not
attended any Board meetings since 26 March 2015,

7. It is not clear that the Board was forced to meet at short nofice.
However, even accepting that this was the case on some occasions, the
period of notice was not so short as to prevent an agenda being prepared and
circulated in advance. Further, concerns around confidentiality should not lead
to a situation where board members do not know in advance what is to be
discussed. f

8. It is of concern that the Board did not object to meetings being held
without an agenda, or ask for consideration of complex matters to be
continued to a later meeting so that they could fully consider matters, given
the lack of opportunity to prepare in advance?. In patticular, the Board should

®"the College constitutional document’ means the document entitled Constitution and Atticles of
Governance of The:Board of Management of Glasgow Ciyde College ,1 August 2013.
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have recognised that without advance netice of the proposed arrangements,
they could not properly develop arrangements at the ineeting itself of such
detail and complexity as those set out in the minutes of the meeting dated 19
May 2015 (6pm start version).

Board minutes

Q. Throughout the petiod from 12 February 2015 to 25 June 2015, there
were deficiencies in the recording of discussions, decisions, actions and in the
minutes of Board meetings. In consequence, in important respects there was
an incomplete or inaccurate record of the business transacted by the Board.
For example there was no record of the discussion and any conclusions on
Curriculum and Estates Review - EIS questions and letfer at the Board
meeting on 12 February 2015 (because the minute-taker left the meeting for
this item); the minutes of the Board meeting on 23 February 2015 do not
record that it was discussed that the depute principal would assume the
responsibilities of the Principal following her suspension; the minutas of the
Board meeting on 26 March 2015 record more members voting confidence in
the chair than were present; it is not clear from the Board minutes of 28 April
2015 what decisions, if any, the Board took; the minutes of 19 May 2015 (8pm
start version) - while recording decisions - contain lithe information of the
discussion that led to those decisions; and the minutes of 25 June 2014
record the involvement of the Board Secretary in a discussion, but does not
record that she was present in the list of attendees.

10. Throughout the period from 12 February 2015 to 25 June 2015,
minutes of meetings were not routinely approved at the next available
meeting, and appear often to have been held over to the next quarterly
ordinary meeting. At some meetings therefore, the Board had no agreed
record, and therefore no common understanding, of the discussion and
agreement at its previous meeting. This impaired the Board’s ability o keep
track of what decisions it had already taken, when considering matters before
if, Of particular concern is that the minutes of the Board meetings of 23
February, 26 March and 14 April 2015 each give a different account of what
the Board was asked to agree at the 23 February 2015 meeting. The minutes
of the Board meeting on 14 April 2015 were taken by one of its members,
potentially impairing him from fully participating at that board meeting.

Board's explanafion

11.  The Board explain$ that lack of a Secretary and pressure of business
led o a delay in some Board minutes being made available and advises that
when there was a Secretary, the minutes were her responsibility, not the
Board’s and that when there was no Secretary, a lawyer was often present
and fook notes or minutes. The Board state that all Board minutes have now
been made available and approved. Two now former Board members did not
agree with certain draft minutes, but their proposed changes were disputed by
the remainder of the Board. Although those two former Roard members
disputed certain minutes, all other Board members had a clear and shared
understanding of what decisions had been taken.

OFFICIAL SENSITIVE ~ DRAFT ADVICE
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12. The Board accepts that there was a delay in some minutes being made
available, and that there was in some cases a dispute as to what had been
agreed. However, it points out that this was, primarily the responsibility of the
Secretary when still in office, and that notes or minutes were prepared by a
lawyer in the absence of the Secretary.

Ministers’ considerafion and conclusions

13. It is important that college hoards, which are public bodies spending
public money, keep a record of their business both for their own purposes and
so that their operation and decisions and the basis on which they are made
are clear and transparent to interested parties including the public.

14. | accept that primary responsibility lay with the Secretary. However, it
Is ultimately for the Board fo ensure that its decisions are properly recorded,
and the Board failed to ensure that the Secretary was putting draft minutes
before it for agreement timeously.

15, Whilst the Board contends that most Board members had a clear and
shared understanding of what decisions had been taken, that understanding
was disputed by other Board members, indjcating that there was no shared
‘understanding across the Board. Had steps been taken to ensure minutes
were agreed at the next meeting (other than in exceptional circumstances)
differences of opinion would more quickly have come to light, and
transparency would have been improved.

Board Secretary

16.  The Board Secretary’s role is to advise and support the Board, Chair
and executive team in relation to governance matters, as set out in
paragraphs D.14 and D.15 of the Code. Prior to her departure, the previous
Board Secrstary was not present at certain meetings that considered
governance matters, and inadequate arrangements were made fo cover her
important functions at the Board meetings on 14 April 2015 and 19 May 2015.

Board’s explanation

17.  The Board states that it is now seeking to recruit a new Secrefary, and
to put in place suitable interim arrangements for cover.
| t

Ministers’ consideration and conclusions

18.  As noted above, whilst the Secretary has primary responsibility for
preparing and agreeing the minutes, it is ultimately for the Board to ensure
that ils decisions are properly recorded in a timely manner. It is of concern
that the Board has failed fo acknowledge the problems inherent in & board
member faking minutes of a board meeting (at the meeting on 14 April 2015),
or in the inefficient use of resource in relying on a fawyer fo take minutes (at
the meeting on 19 May 2015), A
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19.  The Board advise that the number of meetings and the short period
between some has contributed to the delay in producing minutes. .However,
none of the gaps between meetings is so short that it would have been
unreasonable to expect minutes to have been produced. My concern here is
therefore not solely the lack of minutes available at the next mesting, but the
lack of apparent concern by the Board of the impact this would have on its
ability to discharge its functions effectively. '

In light of the foregoing. I conclude that Board decision-making processes were not
transparent, properly informed of rigorous. ’

(i) Refationship with students:

(b) The relationship between the Board and students is one of the key relationships
for any college. Paragraph B.1 of the Code provides the following in relation to
student engagement: “The board must have close regard to the voice of its students
and the quality of the student experience should be central to all board decisions”,
Paragraph B.2 provides that "the board must fead by example in relation fo
openness, by ensuring that there is meaningful on-going engagement and dialogue
with students, [and] the students’ jation ... in relation to the quality of the
student expetience.” (See also para 48(d) below.) However, it appeared that:

20. There had been a breakdown in the relationship between the Board, on
the one hand, and its student members and the Gollege's Students’
Association, on the other. This was prompted in part by the exclusion of the
student members from a Board meeting on 23 February 2015 which in turn
appears to have resulted from a misreading of a provision of the College’s
constitutional document (the provision reflected a statutory provision which
was repealed in 2003 and was not in compliance with the Code).

24.  Inthe 2014/15 academic year, no student was willing to put themselves
forward for election as a students’ association officer fo replace the outgoing
student members, and the planned election was postporied.

Board'’s explanation

29 The Board advises that, aside from the events of the February 2015
meeting, there have been no issues between the students as a body or their
representatives on the one hand and the Board on the other, but accept there
was a breakdown in the relationship between the Chair and certain student
representatives. The Board suggest that this arose in the case of the past
Student President, attributing it to his loyalty to the Principal. The Board
further note that the past Student President sought fo influence the Board in
its discussions on the SFC review, and that he (along with SFC) were at pains
to suggest a breakdown in the relationship. The Board notes that the
ssasualties” of this situation have been the students themselves.

23.  In relation to the other former student board member, the Board states
that she stopped attending Board meetings shortly after the Principal was

OFFICIAL SENSITIVE — DRAFT ADVICE




OFF{CIAL SENSITIVE — DRAFT ADVICE

suspended. The Board refute any suggestion that it was the result of the way
in which she had been treated at Board meetings, advising that it would be
reasonable for her to have addressed the Board had that been the case.

24.  The Board advises that now that students are standing for election as
student officers, the situation will normalise. : '

Ministers’ consideration and conclusions

B. It appears to me that the relationship between the Board, particularly
the Chair, and the Student’s Association did break down, evidence for which
include: '

a) the Board discussed the Studenis’ Association’s vote of no confidence
in the Chair at its meeting on 26 March 2015. While | accept this was
prompted by the exclusion of two students from the Board meeting on
23 February 2015, it does demonstrate that the issue went beyond a
breakdown in the relationship between individual student
representatives and the chair, as the Board suggests.

b) the 2014/15 Glasgow Clyde College Students' Association executive
team wrote expressing concern about the treatment of the two student
Board members, advising that the executive team had taken a
collective decision not to stand for a sabbatical post. Student concerns
was mentioned by the Scottish Government Director of Advanced
Learning and Science when she attended the board meeting on 19
May 2015 and in a subsequent letter dated 4 June 2015. The executive
team’s leiter was subsequently sent to the Board Chair with most of the
student names redacted at their request.

25.  Student board membership is integral to the proper functioning of a
college board of management. Paragraph 3A(2)(e) of Schedule 2 to the 1992
Act requires the board to include two student members nominated by the
students’ association. It is therefore clearly important to college governance
that there is a functioning students’ association able to make these
appointments. Students’ associations cannot function without the active
participation of students. The fact that no student stood for election in
academic year 2014/15 has made it more difficult to ensure the continued
operation of the College’s Studenis’ Association from the start of academic
year 2015/16.

26. it is of concem that the Board made no attempt to find out why a
student member stopped attending meetings and, apparently without any
evidence base, refute any suggestion that it was the result of how she had
been treated by the Board. Board members have a general duty of care to
each other, but in relation to its student members | would have expected it to
have been especially vigilant. ?

27.  Whilst | note the Board’s belief that with new student Board members
matters will now “normalise”, and | accept that a change in student leadership
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may provide an opportunity for a fresh start with the student body, | am
concerned that the Board has demonstrated insignificant awareness that
there has been a fractured relationship in the past. While | could understand
the Board considering that it was not responsible for the breakdown in the
relationship, 1 am concemed that the Board has not even acknowledged there
was a problem, | therefore have no confidence that similar problems would
not present themselves in the future.

Rased on the foregoing, it appears to me that, contrary to the Code, the Board have
failed to lead by example in_relation fo openness, by ensuring that there s
meaninaful on-going engagement and dialogue with students, land] the students’
association ... in relation o the quality of the student experience. :

Procurement
(i) Financial requirements in relation fo delegated financial é’im{ts to expenditure:

{c) Appendix A to Part 3 of the Financial Memorandum sets'a limit of £25,000 on
expenditure for procurement of services through non-competitive action., Any such
expenditure incurred beyond that requires the prior written approval of the SFC.
However, it appeared that: :

28. The College procured legal services in relation fo the disciplinary
process relating to the Principal from Simpson & Marwick. The total incurred
cost of those services was over @l The College sought retrospective
approval from SFC on 22 April 2015 at which point the liability incurred by the
College was already over (iR

Board’s explanation

29. The Board does not accept responsibility for this matter, advising that it
did not approve any spend, and that it perceived the matter to be under the
control of the Depute Principal. In support of its position, the Board refer me to
a draft internal audit report prepared by BDO. That report states that Simpson
& Marwick were appointed by Board members without a competitive process;
that college procedures were compatible with all procurement and SFC
raquirements but were not followed; that the Board Secretary did not initially
share the engagement letters, and there is no evidence of them being
considered; that Simpson & Marwick state that they did not receive requests
for fee estimates and that there was no dialogue on expected fee levels until
after the £25,000 limit had been exceeded; and that there was no monitoring
of costs for the first month,
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Ministers’ consideration and conclusions

30.  The draft internal audit report suggests that, by incurring liahilities, the
College could not be said to be ‘incurring expenditure’. In my view, on such
an interpretation the limit would fail to serve any useful purpose as huge
lizbilities could be incurred without breaching the limit as long as the money
was not paid before approval was obtained. | do not accept that interpretation.
I conclude that the delegated limit of £25,000 was exceeded without SFC
approval, and that SFC approval was not sotight until more than 3 weeks after
it was apparent the limit had been exceeded.

31, The Board states that it does not accept that it has failed in any way in
this matter. But given the weaknesses identified by BDQ, | cannot accept that
view, The Board has overall responsibility for the operation of the College.
Paragraph 2 of Part 2 of the FM provides: “The responsibility for ensuring that
the institution complies with this FM rests with the governing body of the
institution”. It therefore appears to me that the Board does not understand or
accept its role as a governing body.

32.  The Board has drawn my attention toithe “action plan” which it intends
to undertake to address this issue. This includes being clear about who is
responsible for monitoring costs, using capped fees, sharing relevant
documentation, training for Board members on procurement requirements and
recruiting a suitably qualified Board Secretary.

33.  Some of these measures will clearly -help to improve governance (for
example, having a suitably qualified and experienced Board Secretary) and
control (eg capped fees). Others appear {0 be tackling the matter from the
wrong end (eg it appears to me that a clear lesson the Board should have
drawn is fo better engage with the senior management team, rather than
improving the knowledge of individual board members about the detail of
procurement rules),

34.  However, | note that (a) despite the terms of the draft internal audit
report and the FM, the Board do not accept that they have failed in any way
in this matter, (b} existing College procedures (which were compliant with FM
and the College’s procurement rules) simply were not followed, and (c) even
once it was known that the delegated limit had been breached, approval was
not sought from SFC for over 3 weeks.

| conclude that the Board failed to_obtain prior approval from the SFC before

exceeding the delegated limit for procurement of services throuah non-competitive

action. The total cost of the action incurred by the Board was significantly more than

three times this limit.

36.

In_addition, the College failed to follow its existing procedures {which were

compliant_with_SFC and procurement rules) and the Board do not accept

responsibility for this failure notwithstanding their iclose involvement in this matter

and overall responsibility for the governance of the College.
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37. The Scottish Ministers have concluded that, in light of the above, the
Board has commiffed repeatefd breaches of the terms and conditions of the
grant made to the Board under section 12 of the 2005 Act, in terms of section
24(1){a)(ii) of the 1992 Act. ' :

Mismanagement of Affairs (seétion 24(1)}{(a){v) of the 1992 act)
Failure to discuss governance gconcems of its Principal

38. It appeared that governance concems raised by the Principal by email dated
18 February 2015 immediately prior to her suspension have not been considered by
the Board, despite the Chair advising the Principal in his reply dated 19 February
2015 that he asked the Board Secretary to convene a board meeting “as soon as
possible”. The Principal’s emall advised the Board that she intended to seek advice
from the College’s solicitors on “governance issues in relation lo propriety,
processes, procedure, conflicts: of interest and behaviours”. The Board minutes
record no Board discussion of the concerns raised by the Principal in her email. In
particular, there is no record of any discussion about seeking further details of the
Principal's concerns, those of itsimost senior officer with specific responsibility under
the FM for ensuring the Board’s propriety. :

Board'’s explanation

39. The Board advises that it did not discuss or seek further detail of the
Principal's concerns because the disciplinary process was underway, which in its
view prevented the Board seeking details from the Principal, However, the Board
advises that it is a reasonable assumption that the Principal will elaborate on her
concerns as part of the disciplinary process.

Ministers’ consideration and conclusions

40. | note that (prior to her suspension) the Principal raised serious concerns
about governance which the Chair undertook fo convene a meeting of the Board “as
soon as possible” to discuss. The Principal was then suspended by the Chair later
that day for reasons | understand to be unconnected with her email.

41. 1do not accept that the Principal’s suspension would prevent the Board from
investigating or considering her concerns. | do not think it is reasonable for the
Board to assume that the Principal will raise these concerns during the disciplinary
process, and even if it were, it is now more than 7 months since the concerns were
raised. The very fact that the Principal was suspended almost immediately after she
raised these concems should, in my view, have led the Board to identify this as a
matter requiring prompt and careful consideration.

42, There is a seriocus faiiufe of governance in that cohcerns raised by the
Principal by email dated 18 February 2015, immediately prior to_her suspension,
have sfill not been clarified and considered by the Board some 7 months later.
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Failure to obfain prior approval hefore exceediné delegated limit

43.
prior approval from the SFC before exceequ the delegated limit for procurement of
services through non-competitive action. The total cost of the action incurred by the
Board was significantly more than three times this limit.

Improper delegation of function

44,  There appeared fo have been an Impropér delegation of functions to an
individual Board member (who is not the Chair) in relation fo the disciplinary process
following the suspension of the Principal.

Board’s explanation

45.  The Board states that they took legal advice on this matter and that there was
no delegation to a single board member (who is not the chair) fo decide whether to
proceed to formal disciplinaty action in relation to the Principal. Rather, the relevant
Board member was "standing in” for the human resources manager.

Ministers’ consideration and conclusions

46. | conclude that this was an improper delegation to a single member of the
Board. As such, it was contrary to section 12(4) of the 1992 Act. The Board has
powers to delegate functions fo a member of staff or a committee, but it does not
have powers to delegate functions to a single Board member who is not the Chair.

47.  There was an improper delegation of functions to an individual Board member
in relation to the disciplinary process. While, | accept that this was done on the basis
of legal advice, my primary concern is that having raised this matter with the Board,
the Board appear unable to recognise that anything improper has occurred.  That
the Board has powers fo delegate to a member of staff does not vest it with powers
to delegate a function fo an individual member of the Board (who is not the chair) by
virtue that they are carrying out a function the Board's procedure envisaged would
be carried out by a member of staff.

48.  While at first sight an improper delegation of this type may appear a minor
failure in governance, it has potentially serious ramifications for the disciplinary
process. '

Relationship with studenis

49. As noted above, | conclude that the relationship between the Board,
particularly the chair, and the student Board members did break down. This appeatrs
to have been triggered by the Secretary’s incorrect statement that student Board
members could not take part in discussion of the Principal's suspension, and by the
Chair’s treatment of the student Board members at that mesting (and in the case of

the past Student President, at subsequent meetings) and the tack of any challenge

by other Board members to that treatment.
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50. The Scottish Ministers consider that in light of the above (paragraphs:7
t6:18; the Board has mlsmanaged its affairs in terms of section 24{1){a)(v} of
the 1992 Act, ! .

Board’s request for further det{iil of my concerns

51.  Inrelation to a number of issues which | have raised with them, the Board has
provided its response and then- ‘requested that, if | do not accept its response, |
provide further detail of the issue raised (in others, they have simply provided their
response and asked for more detail.) | consider that | have provided sufficient detail
to allow the Board to respond fully to the issues | have raised with them. it does not
appear to me that there is any confuswn or lack of agreement as to the matters at
issue. As such, | do not consider it hecessary to provide further detail to the Board in
order to obtain their fully considered response.

Removal of Board Members

52.  The nine key principles of public life are set out in paragraph A.2 of the Code
and include “accountability and stewardship, openness and leadership”.

53.  Paragraph D.1 of the Code provides that the chair of the board is responsible
for the leadership of the board and ensuring its effectiveness in all aspects of its role.
The chair must promote a culture of openness and debate by encouraging the
effective contribution of all hoard members and fostering constructive relationships
hetween board members. Paragraph D.12 provides that the chair and the principal
have a shared responsibility to provxde leadership for the college.

54. Paragraph D.3 of the Code provides that the whole board is collectively
responsible and accountable for all board decisions. Paragraph A.3 of the Code
provides that board members have a collective leadership role in fostering an
environment that enables the college io fuifil ifs mission: and meet Scottish
Governiment priorities, for the benefit of students and the community it serves.
Paragraph A.5 provides that thef board provides overall strategic leadership of the
college. !

55. | have identified hoth repeated breaches of terms and conditions of grant and
instances of mismanagement by the Board. The nature of these matters themselves
and the Board's explanations of these matters {and in particular, the Board's view
that almost none of these matters were its responsibility) leads me to the conclusion
that the Board is unlikely o petform iis role adequately even w:th additional support
from SFC or others.

56.  Given this, and the board failings | have identified, | consider it necessary to

remove from office all Board members who were members of the Board during the
relevant period (February — June 2015), except the Principal.

Scofttish Government
Qctober 2015
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The Glasgow Clyde College (Removal and Ap:pointment of
Board Members) (Scotland) Order 2015

Made - - - - {  20i5]
Laid before the Scottish Parliament [ 2013)
Coming into force - - [ 2015}

The Scottish Ministers make the following Order in exercise of the powers conferred by section 24
(2) of the Further and Higher Bducation (Scotland) Act 1992(s) and all other powers enabling _
them to do so. ;

In accordance with section 24{1)=)(i1) and (v) of the Further and Higher Education (Scotland) Act
1992, it appears to them that the Board of Management of Glasgow Clyde College have
committed repeated breaches of terms and conditions of a grant made to them under section 12 of
the Farther and Higher Education (Scotland) Act 2005(b), and have mismanaged the affairs of that
Board.

In accordance with section 24(3) of the Further and Higher Education (Seotland) Act 1992, they
have consulted the Scottish Further and Higher Education Funding Couneil.

Citation, commencement and nterpretation ;

1.—(1) This Order may be cited as the Glasgow Clyde College (Removal and Appointment of
Board Members) (Scotland) Order 2015 and comes into foree at [TTME] on [DATE].

(2) In this Order, “the Glasgow Clyde Board” means the Board of Management of Glasgow
Clyde College(c) established as a body corporate by section 11(2) of the Further and Higher
Education (Scotland) Act 1992,

Removal of members from the Glasgow Clyde Board

2. The following members are removed from the Glasgow Clyde Board—
George Chalmers
Jim Hamilton
Les Jacabs

(&) 1992 .37, Section 24 was subslituted by seotion 7 of the Post-16 Bducation (Scotland) Act 2013 (asp 12).

(b} 2005 asp6.

(¢} Glasgow Ciyds College is preseribed by S.1 1992/1597, The name of Glasgow Clyde College was changed from
“Cardonald Cellege™ in accordance wilh section 3(4) of the Further and Higher Education (Scotland) Act 1992.
Section 3(4) of fhmt Aet was nmended by seetion 30 of the Purther and Higher Edueation (Scdtland) Act 2005,

[A12025837]




Peter Laverie i
Richard Leggett

Adileen Ponton

Elaine Proudfoot

Gordon Reid.

. Appointment of members to the Glasgow Clyde Board

3—(1} [Alex Linkston] is appointed as the chairing member of the Glasgow Clyde Board.
(2) The following pegsons are appointed as members of the Glasgow Clyde Board—

NAMES]

Period of office of members

4. The members appointed under article 3 of this Order are to hold office until 31st August 2016
or untii such earfier date as the Scottish Ministers may determine, having given four weeks’ notice
in writing, :

A member of the Scottish Government
St Andrew’s House, i
Edinburgh

2015




EXPLANATORY NOTE
(This note is not part of the Order}

Auticle 2 of this Order removes George Chalmers from the Beard of Management of Glasgow
Clyde College (“the Glasgow Clyde Board”). He was, until the coming into force of this Order,
the chairing member of the Glasgow Clyde Board, having been appointed under paragraph
1A(2)(a) of Schedule 2 to the Further and Higher Education (Scotland) Act 1992 (“the 1992 Act”),
which was inserted by section 6(1) of the Post-16 Education (Scotland) Act 2013 (“the 2013
Act™).

Article 2 of this Order also removes Jim Hamilton, Les Jacobs, Richard Leggeit, Aileen Ponton,
Elaine Proudfoot and Gordon Reid as members of the Glasgow Clyde Board. These members
were appotnted prior to the amendmeits made by the 2013 Act o the 1992 Act coming ito force
in relation to the Glasgow Clyde Board but, under lransitional arrangements made under section
6(2) of the 2013 Act, they are freated as having been appointed under paragraph 3AQ2)(D) of
Schedule 2 to the 1992 Act. Article 2 also removes Peter Lavetie as a member of the Glasgow
Clyde Board, whe was appoinied member by virtue of paragraph 3A(2)(c) of Schedule 2 to the
1992 Act.

Asticle 3 of this Order appoints Alex Linkston as the chairing member of the Glasgow Clyde
Board, Article 3 also appoints [NAMES] as members of the Glasgow Clyde Board in place of
those members who were treated as having been appointed under paragraph 3A(2)(f) of Schedule
2 to the 1092 Act and who are removed by Article 2 fo this Order. :

Article 4 provides that the members appointed under ¢his Order hold office undil 31st August 2016
or until such earlier date as Ministers may determine having given four weeks’ notice in writing.

The Scottish Ministers have exercised this power of removal and appoinfment because it appears
to themn that the Glasgow Clyde Board have committed repeated breaches of terms and conditions
of a grant mads to them under section 12 of the Further and Higher Bducation (Scotland) Act 2005
(“the 2005 Act”) and have mismanaged the affairs of the Glasgow Clyde Board, By virtue of
section 24(5) of the 1992 Act, the appointments of the chairing membet and other members under
article 3 of this Order have effect as if they had been appointed to the Glasgow Clyde Board under
paragtaph 3A(2)(a) and (f) respectively of Schedule 2 to the 1992 Act, This means that, under
paragraph § of that Schedule (and subject to article 4 of this Order), these members hold and
vacate office on such terms and conditions as the Regional Board for Glasgow Colleges (which is
the regional strategic body to which Glasgow Clyde College is assigned under section TC{1) of the
2005 Act) defermines.




