
Common Housing Quality Standard Forum

Topic Paper 3: Scope of a common standard

Purpose
1. This paper has been prepared to facilitate discussion by members of the Common Housing Quality Standard Forum on an issue relating to the development of a new cross-tenure housing standard for Scotland.  This paper focusses on the scope of a standard.    

Common Housing Quality Standard
2. The Sustainable Housing Strategy includes a commitment to publish proposals for a common cross-tenure housing standard beyond the existing tolerable standard for housing.  Currently, there are different standards which apply to houses in different tenures (owner-occupied, private rented, social rented).  

3. The aim of the Common Housing Quality Standard Forum is to enable discussion with and between stakeholders on key issues affecting house condition to inform recommendations by the Scottish Government for a new common housing standard.  Scottish Ministers will take account of the recommendations in considering whether to take forward a formal public consultation on a proposed common standard. 
Background 
4.  Different standards which apply to housing include the following:
· The tolerable standard is the minimum standard for all living accommodation in buildings in Scotland. 

· The Scottish Housing Quality Standard (SHQS) is the minimum standard for social housing.  

· The repairing standard applies to most other kinds of tenancy except agricultural holdings, small landholdings, some tied housing, and crofts.

· Accommodation that is occupied as a house in multiple occupation (HMO) must be licensed by the local authority and comply with standards in line with Scottish Government guidance.  

· Housing to meet the temporary needs of homeless households with children and pregnant women must meet statutory standards for suitable accommodation.

· Shelter Scotland and the Chartered Institute of Housing have published an advisory standard for temporary accommodation.

· Short term housing for Asylum seekers should meet minimum standards set by the Home Office.

· Mobile Homes should meet standards set out in legislation.

· The Scottish Government has recently issued guidance on standards for amenity blocks for Gypsies and Travellers.
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Summary of overlap between existing standards

Estimate of Numbers

5. Most homes are either owner-occupied, private rented or social rented and covered by the tolerable standard and, for rented homes, either by SHQS or the repairing standard. There are some types of housing for some groups that are covered by different standards, and estimates of these will be considered separately below.

Estimated stock of dwellings at March 2013 (millions)

	Owner-Occupied
	1.46

	Privately rented or with a job or business
	0.37

	Vacant private rented and second homes
	0.99

	Rented from Housing Associations
	0.28

	Rented from local authorities
	0.32

	Total 
	2.52


Tolerable standard
6. The tolerable standard applies to “all houses”,
 and the definition of house includes “any part of a building” which is occupied as a separate dwelling, and includes gardens and out-houses.
  The definition excludes living accommodation that is not part of a building, so the tolerable standard does not apply to temporary structures or mobile homes.  The tolerable standard is a condemnatory standard – any a house that is below tolerable standard (BTS) is not acceptable as living accommodation.

7. Local authorities have a general duty to – 

· bring any houses that are in use up to the tolerable standard within a reasonable period,

· have a strategy for compliance with this duty,
 and 

· provide assistance, but not necessarily financial assistance, in connection with enforcement action to bring houses up to standard.

8. Local authorities have general powers to enforce and assist work on homes that are substandard, meaning either below tolerable standard or in a state of serious disrepair.
   But for the purposes of the enforcement and assistance powers the definition of house is different.  For enforcement and assistance “house” means “any living accommodation which is, or which is capable of being, occupied as a separate dwelling”, and includes gardens, garages and out-houses and specifically excludes mobile homes and any accommodation that is not a building.

Scottish Housing Quality Standard
9. The SHQS standard applies to social housing.  This means self-contained homes, including a full range of facilities for the use of occupiers, provided for the purpose of social rents, and usually subject to tenancy agreements based on the model agreement for secure tenancies. 
  
10. SHQS is not a statutory standard but it is included in the Scottish Housing Charter
 and the independent Scottish Housing Regulator has powers to intervene if landlords are failing to meet the standards and outcomes set out in the Charter.
  Two of the standards and outcomes are:

4. Quality of housing

Social landlords manage their businesses so that tenants’ homes, as a minimum, meet the Scottish Housing Quality Standard (SHQS) by April 2015 and continue to meet it thereafter, and when they are allocated, are always clean, tidy and in a good state of repair.

5. Repairs, maintenance and improvements

Social landlords manage their businesses so that tenants’ homes are well maintained, with repairs and improvements carried out when required, and tenants are given reasonable choices about when work is done.

11. SHQS applies to the following types of social rented houses:

· sheltered housing, 

· voids, and 

· mortgage to rent homes,

But does not apply to:
· hostels, 

· intermediate (mid-market) rents, 

· mortgage to shared equity, 

· National Housing Trust homes, 

· commercial sub-lets by local authorities, or 

· amenity blocks for travellers.

12. The following types of tenancy are excluded from secure tenancies, and therefore from SHQS
 –

· Premises occupied under contract of employment
· Police and fire service accommodation
· Lettings to students
· Temporary accommodation during work
· Temporary accommodation for homeless people
· Shared ownership agreements
· Agricultural and business premises
· Houses that fall within a tenancy for an agricultural holdings, small landholdings, crofts and certain tied houses
· Houses that are part of buildings used mainly for purposes other than the provision of housing accommodation, which mainly consists of accommodation other than housing accommodation.

· A house leased by the landlord from another body under a lease which precludes the letting of the house by the landlord under a Scottish secure tenancy
· Accommodation for displaced persons.

Repairing Standard
13. The repairing standard applies to any tenancy of a house let for human habitation,
 except –
· a Scottish secure tenancy
 or a short Scottish secure tenancy
 (that is  social housing lets),

· a tenancy of a house subject to a demolition or closing order which is retained or purchased by a local authority for use as housing accommodation,

· a tenancy of a house on land which is comprised in specified agricultural holdings tenancies
 (i.e. tenant farms),
· a tenancy of a house on a croft,
 (a croft must be in one of the “crofting counties” or in one of the “crofting areas” of Shetland, Orkney, Caithness, Sutherland, Ross and Cromarty, Inverness, Argyll), though it is most common for the house on a croft to be on a decrofted area of land and be owned rather than rented as part of the croft, 

· a tenancy on a small landholding,
 or
· a tied house for a current worker where there is no service occupancy agreement or licence agreement, or where the employee is retired and no other tenancy has been created.
14. In practice this means that the repairing standard applies principally to assured
 and short assured tenancies
 in private rented homes.  For the repairing standard “house” has the same meaning as in paragraph 8 above, and “tenancy” includes sub-tenancies and accommodation provided with a job, but excludes arrangements other than leases, so does not apply, for example, to holiday lets.

Houses forming part of a tenancy under agriculture or crofting
15. During Parliamentary debate on the repairing standard, the then Minister for Communities, Malcolm Chisholm MSP, gave the following reason for the exclusion of crofts and agricultural tenancies from the repairing standard – 

“If there is a house on the holding, that is a secondary issue and, accordingly, it should be excluded. In practice, the maintenance of the house is normally the tenant's responsibility under an agricultural holding agreement. For both those reasons, it is inappropriate for the landlord of such a holding to have the same responsibilities as a landlord letting a house in the normal way.”

16. It is estimated that there are around 18,000 crofts (of which 14,500 are rented), 76 Small Landholder tenancies,
 and 6,700 agricultural tenancies, of which 5,000 are secure 1991 Act tenancies. However, there is limited evidence on the numbers and condition of rented dwellings under the legislation.  
17. According to the Crofting Commission it is most common for the house on a croft to be on a decrofted area of land and be owned rather than rented as part of the croft tenure. The number and types of housing forming part of an agricultural holding tenancy vary significantly, some agricultural tenancies include farm worker cottages in addition to the main farmhouse. Currently, it is difficult to estimate the numbers of houses which fall within agricultural tenancies.  There is also a lack of information about the current condition and use of these homes, some may be tied houses, holiday lets or fall under another arrangement.
18. Housing forming part of an agricultural holdings tenancy is excluded from the current repairing standard because the farmhouse and any other cottages within the lease are considered part of the “fixed equipment” of the holding.  Once an item is classified as fixed equipment, the maintenance and replacement of the item plus the elements which comprise it (in the case of a house this would include roofs, heating, water supply, windows, harling etc.)  will, depending on the terms of the lease, fall as a duty on one of the parties.  In most cases it is the tenant’s obligation to repair all fixed equipment forming part of the lease and for the landlord to renew and replace items of fixed equipment when the item is worn out or decayed beyond the point of repair.  There can also be post lease agreements which can vary the burden of repair and replacement obligations on both parties.

Tied Houses 

19. Farm and estate workers stay in a range of tied houses provided as part of their employment.  There is usually no rent associated with the house and the tenant may or may not be responsible for council tax and water, electricity and fuel costs.  Where the tied house forms part of a tenancy for an agricultural holding, small holding or croft the tied house are covered by the tolerable standard but are not covered by the repairing standards. For those farm and estate workers whose house does not form one of those tenancy types, they may have a service occupancy agreement or licence enabling their houses to fall within the repairing standard.  The agreement or licence expressly stated that the accommodation will end when employment ends or it is necessary for the worker to live in accommodation in order to carry out the job.  Workers falling under the agreement or licence have certain rights and their employers have certain responsibilities to repair the properties, which may create difficulties in enforcing repairs.  The repairing standard does not apply to any other occupancy arrangements under a person’s terms of employment and does not apply to houses for retired employees if no tenancy has been created and the contract of employment has come to an end.   

Differences between SHQS and the repairing standard

20. Almost all rented housing in Scotland, except those identified previously, should comply with either the SHQS or the repairing standard, though no house will be subject to both.  The following table compares these two standards:

	
	SHQS 

	Repairing Standard 


	Regulation
	Set out in guidance, introduced with consent of social housing sector in 2004, now included in the Scottish Social Housing Charter and monitored by the Scottish Housing Regulator
	Set out in legislation and landlords “must have regard” to building regulations and government guidance

	Relation to tolerable standard
	The tolerable standard is incorporated in SHQS
	Some overlap – e.g. structure must be in good condition but some elements, such as drinking water quality not included

	Disrepair
	House should be free of serious disrepair – defined areas, 20% requires repair or replacement
	Structure and exterior, installations, fittings and fixtures should be in a reasonable state of repair

	Energy efficiency
	Must have prescribed measures and meet minimum standard – this will be superseded by the new Energy Efficiency Standard for Social Housing (EESSH)
	No energy efficiency element but this will be an element of the Regulation of Energy Efficiency in the Private Sector (REEPS) standard

	Modern facilities
	Bathrooms and kitchens in good and usable condition, supply of hot and cold water, safe kitchen, minimum food storage
	Supply of water, fixtures, fittings and appliances supplied by the landlord are in a reasonable state of repair and in proper working order

	Furniture and appliances supplied by the landlord
	Cookers, sinks and bath/shower covered, also central heating system – but not other furniture and appliances
	Any appliances provided by the landlord are in a reasonable state of repair and in proper working order, any furnishings provided by the landlord are can be used safely 

	Smoke and carbon monoxide detectors
	At least one battery smoke detector – and assessors are not required to check it is working (but liaison with sector and Scottish Fire and Rescue Service indicates that a higher standard is being met in practice)
	Functioning hardwired and interlinked smoke detectors required in the living room and every hall/landing, heat sensor in kitchen and (from December 2015) carbon monoxide detectors if there are carbon fuelled appliances or flues 

	Other health and safety
	Lead free pipes; safe electrical, gas and oil systems; safe lifts, lobbies, paths, chutes and bin stores; common lighting, secure individual and common doors
	Condition of doors and common parts affecting tenant included; from December 2015 regular electrical safety checks 

	Rights of complaint and appeal
	Complaint to landlord, escalation to Scottish Public Services Ombudsman, serious performance failure can be raised with the Scottish Housing Regulator
	Application to Private Rented Housing Panel with right of appeal to Sheriff


Houses in multiple occupation
21. Houses in multiple occupation (HMOs) are houses used as living accommodation by 3 or more people who are members of different families as their main accommodation with shared basic amenities (i.e. toilets, washing and cooking).
  It covers a range of accommodation types from private homes occupied by students during term time (and which would not be a HMO if it was occupied by a family) to purpose-built housing for various groups.  Unless a HMO is in an exempt category, it must be licensed by the local authority.

22. HMOs exempt from the licensing requirement include:

· care homes,
· secure accommodation,
· armed forces housing,
· prisons,
· monasteries, and
· housing owned by a cooperative housing association and managed by a general meeting.

23. Records of licences granted by local authorities gives the following data on numbers and types of HMOs:

	HMO licences in force at 31 March 2014 


	Landlord with lodgers
	213 

	Bed-sits
	  99 

	Flats or houses to let as a whole
	 9,010 

	Nurses’ homes
	        50 

	Student halls of residence
	  1,179 

	Bed and breakfast, hotels & guesthouses
	       147 

	Hostels 
	   191 

	Sheltered accommodation
	   223 

	NHS employee residences
	      99 

	Other employee residences
	    151 

	Type unspecified
	 2,969 

	Total
	   14,331 


24. At least 9,000 – and perhaps more than 12,000 – of these HMOs will also be subject to the repairing standard.

25. Where a licence is required, the local authority may only grant the licence if the house is suitable for occupation as a HMO, or can be made suitable, and they and must consider, among other things, its condition.
  And the local authority may serve an amenity notice on property which it considers is not reasonably fit for occupation by the number of persons whom the authority knows or believes to be occupying it.

26. Local authorities must have regard to Scottish Government guidance on HMOs.
 The guidance sets out matters that should be taken into account in licencing HMOs and includes suggested condition standards that a HMO should meet.

Accommodation for homeless people

27. Local authorities have a duty to secure that permanent accommodation is secured for unintentionally homeless people who apply to them for assistance – unless another local authority should take responsibility for housing them.
  

	Final rehousing outcomes for applicants assessed as homeless or threatened with homelessness 2014-15 


	Social rented accommodation
	

	
Local authority housing
	10,646

	
Housing association
	5,891

	Private rented accommodation
	1,995

	Temporary housing
	

	
Hostel
	482

	
Bed and breakfast
	0

	
Women’s refuge
	30

	Other
	

	
Residential care, nursing home or supported accommodation
	33

	
Tenancy with voluntary organisation
	29

	
Returned to previous/present accommodation
	1,206

	
Moved in with friends/relatives
	1,238

	
Home ownership – bought own home by other means
	25

	
Supported accommodation
	135

	
Sheltered accommodation
	10

	
Shared property – private rented sector
	6

	
Lodger
	18

	
Prison
	469

	
Hospital
	22

	
Other (known)
	1050

	Other (unknown)
	1216

	Total
	24,501


(a) Permanent accommodation

28. Permanent accommodation is defined as accommodation under a Scottish secure tenancy or an assured tenancy.  A short Scottish secure tenancy can be offered in some cases, such as where a member of the household is subject to an ASBO or where a previous home was repossessed for anti-social behaviour.  

29. This accommodation must: 
 
· not be overcrowded,

· meet the special needs of the applicant or the people they live with, 

· be reasonable for them to occupy, and

· be suitable for occupation by any children in the household.

30. In some circumstances local authorities can provide unintentionally homeless people with accommodation in the private rented sector under short assured tenancies.
 In these cases the accommodation should comply with the repairing standard. 
(b) Temporary accommodation

31. If a local authority has reason to believe an applicant is homeless it has an interim duty to secure accommodation until it has reached a final decision on their application.
 Applicants are entitled to temporary accommodation, typically:

· whilst they’re awaiting an assessment decision;

· whilst waiting for settled accommodation to be found; or,

· if they are intentionally homeless, then they are provided with temporary accommodation and advice and assistance to help them secure alternative accommodation.

	Households in temporary accommodation by accommodation type as at 31 March 2015 


	Social sector accommodation
	6,482

	Hostel
	1,742

	Bed and breakfast
	1,085

	Other (mainly private landlords)
	1,179

	Total
	10,488


(c) Unsuitable accommodation 

32. In meeting their duties to homeless people, local authorities cannot put households with children and pregnant women into unsuitable temporary accommodation unless exceptional circumstances apply.  Exceptional circumstances are intended to give flexibility to councils when meeting their duty, as well as giving families the ability to exercise choice in whether to stay in unsuitable accommodation beyond 14 days.

33. This standard requires accommodation to:
· be wind and watertight,

· be suitable for children,

· be within the local authority area,

· in a locality that allows occupants to continue to use health and education services,
· have adequate facilities for toilets, personal washing and cooking, and guidance (Scottish Government guidance on the previous version of the regulations recommends that local authorities should assess this by reference to their HMO standard),

· have adequate bedrooms and the use of a living room, and

· be usable for 24 hours a day.

34. In some exceptional circumstances accommodation which does not meet some parts of this standard may be used, but accommodation must always be wind and watertight and suitable for children.

35. In 2014/15 there were no reported breaches of the rules on unsuitable accommodation.
  

(d) Quality of temporary housing – Housing Charter
36. The Scottish Social Housing Charter also sets a standard for temporary housing:

12. Homeless people

Local councils perform their duties on homelessness so that homeless people … are provided with suitable, good-quality temporary or emergency accommodation when this is needed … 

(e) CIH/Shelter best practice standard
37. In 2010 Shelter Scotland, the Chartered Institute of Housing and Link Group limited (as the managing agent for the City of Edinburgh Council’s Private Sector Leasing (PSL) Scheme) produced guidance on standards for temporary housing.  This is not statutory guidance but represents current best practice.    The guidance includes the following standards:

Physical standards 

· suitable for disabled people in the household, 

· compliance with quality and health and safety standards, 

· secure, 

· sufficient bedroom and communal living space, 

· facilities for washing, cooking and laundry, 

· suitable standard of furniture, 

· clean, 

· affordable heating, and

· accessible 24 hours a day.

Location standards

· in the same local authority area – unless there is a reason why this unsuitable for the family

· access to services for shopping, health and advice

· access to schools and place of employment

· access to cultural and religious services, and

· sensitive to individual circumstances

Service standards

· assessment of need based on engagement with relevant services and agencies

· access to tenancy support services

· information about services

· periodic review

· regular home visits by allocated officers, and

· information in alternative languages and formats

Management standards

· written occupancy agreement

· written “house rules”

· repairs procedure

· resident handbook

· minimum notice period

· minimise disruption to household

· protection of personal possessions

· involve residents in discussions

· sufficient trained staff, and

· a complaints procedure

Asylum seekers

38. Provision of accommodation for asylum seekers is reserved by the Scotland Act 1998 to the UK Parliament.
  The Home Office provides accommodation for successful asylum seekers.  The standard that should be met depends on the type of tenancy so that SHQS, the repairing standard and HMO licensing may apply in some cases.  Under the COMPASS contracts (Commercial and Operating Managers Procuring Asylum Support), asylum seekers should be provided residential accommodation in HMOs flats or hostels. Accommodation must be “safe, habitable, fit for purpose and correctly equipped.” 
   Accommodation for displaced persons (see footnote 14) is a special case and specifically excluded from a Scottish secure tenancy and therefore from SHQS.  The UK Secretary of State has discretionary power to ask local authorities or registered social landlords to assist in the provision of accommodation for displaced persons and for payment of reasonable costs.
  Under the COMPASS contracts (Commercial and Operating Managers Procuring Asylum Support), asylum seekers should be provided residential accommodation in HMOs flats or hostels.  This accommodation must be “safe, habitable, fit for purpose and correctly equipped”. 

Mobile Homes 
39. Mobile homes are generally self-contained prefabricated homes, assembled on licenced mobile home sites. Once in place they are very rarely moved.  There are 92 mobile home sites across Scotland, with over 3,000 mobile homes spread over 22 local authority areas. An increasing number of residents, many of whom are senior citizens, live permanently in mobile homes.
  

40. Mobile homes are not covered by the tolerable standard, the repairing standard, SHQS or the repairing standard, because they are temporary structures and excluded from definition of house in the legislation.
  

41. The Scottish Government Code of Guidance on Homelessness says that although mobile homes or caravans may sometimes provide temporary accommodation for single people or childless couples, or in remoter areas to allow people to remain close to families, friends or employment, they are generally not satisfactory, even as temporary housing.  Any mobile homes used for temporary accommodation must be built to modern day standards with high levels of insulation, security and stability. 

42. Occupiers of mobile homes have a statutory duty to “keep the mobile home in a sound state of repair”. And the owner's  obligations include “be responsible for repairing, and where necessary renewing the base on which the mobile home is stationed and for maintaining any gas, electricity, water, sewerage or other services supplied by the owner to the pitch or to the mobile home”. 

Gypsy/Traveller sites

43. At the last published official count of Gypsies/Travellers in 2009 there were just over 2,000 people living on sites managed by local authorities or registered social landlords, private sites and unauthorised encampments in Scotland.  However, a review of the count estimated that it may only record between a third and a half of the total Gypsy/Traveller population in Scotland.
  Amenity blocks provide supplementary facilities for cooking, cleaning and daytime living for Gypsies/Travellers who live primarily in mobile homes. 

44. The Scottish Social Housing Charter includes an outcome for Gypsy/Traveller sites:

16. Gypsies/Travellers

Local councils and social landlords with responsibility for managing sites for Gypsies/Travellers should manage the sites so that sites are well maintained and managed. 

45. The Scottish Government recently published guidance on minimum site standards for Gypsy/Traveller sites provided by local authorities and Registered Social Landlords.
  These minimum standards apply to the amenity blocks on these sites. 

46. These amenity blocks should be – 

· structurally sound, 

· energy efficient, 

· have good quality facilities such as wholesome water and food storage, 

· safe and secure, and 

· well maintained.
Key Issues
47. This review of the scope of standards applying to different kinds of accommodation highlights to following key issues:

· Most housing in Scotland is already covered by minimum standards but these differ dependent upon tenure and occupancy status.

· The tolerable standard provides a base for most types of housing so changes/modernisation here would have a wide impact. The standard that applies in each case depends more on type of occupancy than type of accommodation,
· It can be a complex question what standard applies within a category of occupiers, e.g. homeless people in temporary accommodation, so there can be uncertainty what occupiers should expect,
· There is a lack of data about the numbers and condition of houses falling under agricultural tenancies, small landholdings, crofts or tied houses without occupancy agreements or licenses.  The socio- economic impacts of any extension of the scope of the repairing standard is unknown.  It is also unclear on the timescale required to bring these homes up to standard,,
· There appears to be scope for harmonisation of standards across tenures and possibly occupancy status either wholesale or in part e.g. for safety elements of standards across all kinds of rented accommodation.

· Harmonising minimum standards could bring potential benefits of simplification.
· Developing new standards is also not necessarily required. Elements of existing standards could be applied where they are currently not in place, for example taking existing elements of social housing standards and applying them to the private rented sector or to agricultural tenancies, once the impact has been assessed.   
Suggested questions for discussion

1) Do you agree that there are some elements that should apply to all housing – for example should safety elements apply to all because of the general impact on health?

2) Do you agree that owner occupied property should be treated differently than rented property when it comes to setting other minimum quality standards and for any consideration of common quality standards?

3) Do you agree that it would be beneficial to harmonise some or all standards across social housing and private rented property, for example a commonality of minimum safety standards? 

4) Do you agree that, as far as possible and within a reasonable timescale, the same standards should apply to temporary accommodation for homeless people and agricultural tenancies as to other kinds of rented property? 
5) Do you agree that the scope of the tolerable standard is about right, and that mobile homes and amenity blocks should have separate standards?

6) Are there any other types of housing of tenure not currently covered by any of the standards that should be brought into scope?
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