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cc PERMANENT SECRETARY 

Salmond v. Scottish Government 

1. I have had the benefit of a consultation with Senior and Junior Counsel, to discuss
a number of aspects of the case in light of a note prepared by Counsel. A copy of
that Note is attached. The following issues arise at this stage.

Permission to proceed 

2. A petition for judicial review may only proceed with the permission of the Court.
The question which arises is whether SG should oppose permission, either in whole
or in part. A decision is required in early course so that Counsel can be
instructed accordingly.

3. Counsel advise that, subject to the point in the following paragraph about time bar,
it is inevitable that the Court will grant permission for the petition to proceed.

4. Some of the arguments in the petition are arguably time-barred.

a. There is a three month time bar for judicial review petitions - subject to extension
by the Court.

b. It is well over three months since the petitioner was aware that the procedure was
being applied to him. He could have brought proceedings to challenge the
application of the procedure to him at that time.

c. SG could invite the Court to refuse permission in relation to arguments in the
petition which could have been advanced at that time, with a view to excluding those
parts of the petition from further debate.

d. Counsel's view is, on balance, that the Court would be unlikely to refuse
permission on this ground, on the basis that it was not unreasonable for the
petitioner to await the outcome of the process before bringing proceedings.

5. Although Counsel consider it unlikely that the Court would refuse permission on
this ground, they would be willing to argue the point, and it is possible that the Court
would throw out significant parts of the petition, narrowing the focus of the dispute
materially. This is the principal reason for taking the point at this stage.

6. The principal arguments against taking the point are these:
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a. Counsel's advice about the prospects of success; and

b. Any presentational concerns arising from failing in what might be perceived as an
attempt to avoid parts of the case going forward to a full hearing.

7. Whether or not SG oppose permission, the grant of permission may no doubt be
presented by the petitioner publicly as a "victory". If SG does not resist permission,
that may be presented as a "concession". The counter-narrative would be that the
threshold for a case to be allowed to go forward is a low one, and SG is unafraid to
have its procedures fully tested in the courts.

Identity of respondents 

8. Counsel's advice is that both the Permanent Secretary and the Scottish
Government are proper respondents. This is on the basis that, while the procedure is
the Scottish Government's procedure, it gives a specific decision-making function to
the Permanent Secretary.

9. There is no need for separate representation; and the Answers and the oral
submissions should make clear that the Scottish Government is defending, and
standing firmly behind, the Permanent Secretary's decision.

Impact on ongoing investigation/future prosecution 

10. [Redacted]. The question arises as to how to minimise the potential impact of the 
reporting of these proceedings on any future criminal process.

11. There are two potentially available mechanisms to that end: (i) a sist (ie the 
petition is put on hold for a period of time to allow the criminal investigation to 
proceed); and (ii) reporting restrictions. I am satisfied that, if reporting restrictions are 
competent, these would adequately protect the public interest in any future criminal 
proceedings. On that basis, that would clearly be the preferable and appropriate 
route, since it would enable the issues raised by the petition to be addressed whilst 
protecting any future criminal process.

12. Counsel has been asked to confirm that there is a proper basis for inviting the 
court to impose reporting restrictions. Assuming that Counsel is satisfied that there is 
such a basis, it is envisaged that an application would be made to the Court to 
impose reporting restrictions in advance of Answers being lodged on behalf of SG.
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