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Planning and Environmental Appeals Division

Summary of Report into refusal of



community asset transfer request

Proposed community asset transfer of Muirhead Activity Centre and car park,
Troon, KA10 7AZ to establish a gymnastics facility
 Case reference
 Case type
 Reporter
 Appellant
 Planning authority
 Other parties
 Date of application
 Date case received by DPEA
 Method of consideration and
date

CAT-370-1
Community asset transfer review appeal
Sue Bell
Dundonald Gymnastics Club
South Ayrshire Council
Listed in Appendix A
7 February 2019
18 February 2020
Written submissions and requests for further written
information

 Date of report
 Reporter’s recommendation

10 August 2020
Dismiss the appeal and refuse the asset transfer
request

The proposal
Dundonald Gymnastics Club (DGC) wishes to acquire the Muirhead Activity Centre from
South Ayrshire Council in order to operate and develop it primarily as a permanent
specialist gymnastics facility. This would enable it to provide increased opportunities for
participation by all ages and abilities in activities linked to gymnastics and for a diverse
range of complementary activities that contribute to human health and well-being.
The asset
Muirhead Activity Centre is a purpose-built activity centre with an adjoining car park.
The centre is owned and operated by South Ayrshire Council. It offers a range of mainly
sports-related activities, seven-days a week and is a venue for a council-run after school
club and children’s parties. It also provides meeting space for the local Muirhead Tenants
and Residents Association.
The centre operates at a financial loss, valued at £73,121.83 in 2018/19. There is also a
maintenance backlog, assessed as of 15 May 2019 to be £142,168.
Dundonald Gymnastics Club (DGC)
The club is a Scottish Charitable Incorporated Organisation (SCIO) and satisfies the criteria
as a community transfer body for the purposes of the Community Empowerment (Scotland)
Act 2015. It provides opportunities for children of all ages to participate in pre-school,
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recreational and Women’s Artistic Gymnastics throughout South and East Ayrshire from
various centres. It is the only club in South Ayrshire developing gymnasts on the British
Elite Pathway. Current membership is in the region of 400 people, with a waiting list of
around 200 people. It employs a Head Coach and uses 13 self-employed coaches. The
club currently operates at a surplus.
Application History
The application was validated by South Ayrshire Council on 7 February 2019 and refused
on 11 June 2019. This decision was against the recommendation for approval (with
conditions) made by the Community Asset Transfer Advisory Group (CATAG) of the
council, which had been formed to consider the application.
The request was refused on the grounds that the benefits of the existing use outweighed
the value of the alternative proposals. Five specific reasons were stated:
 Reason 1 – The feasibility and cost of relocation of the services elsewhere
and the lack of a guarantee from officers that existing users could be
accommodated in this facility or any local facility;
 Reason 2 – The proposal failed to demonstrate sufficiently that there would be
enhanced local services or that the local community would be served or
accommodated by the proposals for other users in the application;
 Reason 3 – The lack of evidence to show that the benefits for the other parts
of the community excluding the gymnastics community would be delivered
and in the time periods set down in the application;
 Reason 4 – More weighting and more detailed consideration should have
been applied to the community objections, the number, type and specific
issues raised by the significant objectors in the local community than
Dundonald Gymnastics Club who represent a community of interest as a
sporting club;
 Reason 5 – There was a lack of consideration of whether the Muirhead
Activity Centre, as the second most used community facility, was the most
appropriate council facility and a failure to explore with the Applicant
alternative council venues that might offer a better alternative for the club.
The club was notified of the decision by a notice dated 25 June 2019. It submitted an
application for review of the decision on 23 July 2019. Following the council’s agreed
procedures, the request for review was considered by the Audit and Governance Panel of
the council on 6 November 2019, who recommended approval of the request with
conditions. As this recommendation differed to the previous decision made by the
Leadership Panel, it was referred back to the Leadership Panel on 26 November 2019, who
confirmed its recommendation to refuse the application. The review was then submitted to
Full Council on 18 December 2019 for determination. The council confirmed the decision to
refuse the application, for the same reasons quoted on the original decision notice.
The club submitted this appeal to Scottish Ministers on 12 February 2020.
The appellant’s case
Dundonald Gymnastics Club wishes to operate and develop the Muirhead Activity Centre
primarily as a permanent specialist gymnastics facility. This would include the installation of
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a specialist gymnastics floor area and tumble track and additional areas for use of bars,
vault and beam training.
A permanent specialist facility is required in order:
 to satisfy existing demand for participation in gymnastics;
 to satisfy existing demand for increased training hours in the sport;
 to diversify opportunities in the sport of gymnastics;
 to provide performance sport and supporting talented athletes.
The proposal would have a number of benefits. It would allow the club to:
 increase the number of employees and take on an apprentice;
 provide strength and fitness equipment and a dance studio/ meeting room/ education
area;
 allow use of facilities for a diverse range of complementary activities;
 develop a café and physiotherapy suite;
 build on the current interaction with the Active Schools programme and the South
Ayrshire Schools Gymnastics Competition
 provide opportunities to offer positive diversionary activities for young people in the
local area’
 interact with schools in provision of activity catered for under the Pupil Equity Fund;
 work effectively with Troon Community Sports Hub; and
 provide access for disability sport.
Gymnastics encompasses a wide range of activity-based products targeted at different age
groups and abilities and caters for all from cradle to grave. One of the four objectives within
the business plan is related to the community and the club is committed to developing a
range of community-based services alongside gymnastic related activities.
Dundonald Gymnastics Club defines its community based on both interest in its core function
and geography in terms of maximising the local population’s access to complementary
activity. The club has a substantial number of gymnasts from Troon and the surrounding
area.
In response to the council’s reasons for refusal of the application, Dundonald Gymnastics
Club considers that a financially sustainable club would ensure the long-term security of the
centre allowing investment and the ability to provide access to community activities at
affordable rates.
The club intends to develop an affordable community letting policy, but as a charity it cannot
expect its members and users to subsidise business users. It is within the interests of the
club to maximise the use of the centre through lettings to help the charity and build a
relationship with the community.
The club is willing to discuss continuity of provision of activities, but its plan is transparent in
the activities that it will displace and clear in the positive alternatives it can offer.
Discussions have been held with three current user groups, however, there have been
difficulties in identifying the full range of current users of the centre.
Objectors to the proposals have made multiple suggestions for increased use of the existing
facility. Dundonald Gymnastics Club considers that most of these could be deliverable
within its proposal and would happily look to incorporate them into the timetable.
CAT-370-1 Report
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The costs of relocating services has not been quantified by the council and it is considered
unreasonable to use this as a valid reason for refusing the application, when set against the
projected savings to the council in running costs and backlog maintenance costs.
The online petition and other media postings pre-date the publication of the detailed
business plan and misrepresent the proposals. Dundonald Gymnastics Club wishes to
save the centre for the benefit of the community and made the application in response to
the premises being earmarked for closure in 2017. The applicant is not insensitive to the
objections raised to the application, but due to the timing and nature of the objections has
been unable to find the appropriate forum to have a constructive discussion to address the
concerns.
Dundonald Gymnastics Club objects to the proposed conditions in respect of a ‘clawback’
should benefits not be realised and the granting to the council of a first ranking security.
The detail of operation of the clawback is not clear and the first standard security clause
would prevent the club from accessing grant funding.
The council’s case
The Community Asset Transfer Advisory Group undertook an initial assessment of the
proposal, based on the council’s agreed assessment framework and scoring matrix for
asset transfer requests.
The report found that the transfer of the asset would remove the Muirhead Activity Centre
from council responsibility, achieving annual revenue savings of approximately £73,000 and
backlog repair costs of approximately £142,000.
The report was accompanied by an Equality Impact Assessment Scoping, conducted in line
with the council’s Equality Impact Assessment Guidance. Potential positive impacts were
identified for:




women and/or men (boys and girls);
people with disabilities; and
people from particular age groups.

There are no burdens in the title which would prevent the proposed asset transfer, but the
land is held in the Housing Revenue Account and hence consent would be required from
Scottish Ministers for the disposal of the land. Whilst the land is held in the Housing
Revenue Account, the council’s General Services account has borne the costs of and
received income from the centre.
The report also considered that the proposals would contribute to the council’s strategic
objectives of promoting and ensuring compliance with the Community Empowerment Act. It
therefore recommended that the Leadership Panel approve the asset transfer request.
Having considered the report at its meeting on 11 June 2019, the Leadership Panel
determined to refuse the application on the grounds that the benefits of the existing use
outweighed the value of the alternative proposals.
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On the basis of the council’s discussions with current user groups, Members considered
that no guarantee could be given that all these groups could be accommodated either in the
Muirhead Activity Centre or in suitable alternative local facilities.
Whilst services relating to the ‘community of interest’ of gymnastics would be enhanced by
the proposals, the council was not satisfied on the evidence that there was a demand from
the local geographical community for the services or that the services to the local
geographical community would be enhanced. It also considered that a lack of engagement
with the local geographical community indicated a lack of commitment on the part of the
appellant to continuing with or enhancing the benefits that were currently enjoyed by local
residents in relation to the property. Nor was the council convinced that the benefits would
be delivered.
The council noted from the volume of objections that there was significant local opposition,
with limited local community support. The council considered that this was an indication
that members of the local community were unconvinced that the appellants were committed
to maintaining or enhancing benefits. Consequently, the council considered that the
proposed asset transfer would not have the benefit of increasing community cohesion and
resilience and would not have a net benefit.
The council considered the level of engagement to be inadequate and unsatisfactory and
was not therefore satisfied that the views of local residents who were not part of the
community of interest had been properly considered.
Having considered the high usage figures, the significance of the property to local residents,
local opposition and the fact that the appellants were a sports club, it determined to explore
the possibility of an alternative venue with the applicants.
In response to representations, user groups have been identified on the basis of regular
bookings in exchange for a fee. The council has not been provided with any evidence to
support the suggestion that there may be around 30 groups using the centre, rather than
the 14 the council has identified.
Council officers were initially unaware that the Muirhead Tenants and Residents
Association (MTRA) used space within the centre. It would appear that this group has had
open access to the room and has allowed other groups to use it, without the approval of the
council’s senior Sports and Leisure management staff.
No discussions have taken place between the council and the appellants regarding the
possibility of letting back facilities to the council to accommodate some or all of the groups,
should the transfer proceed.
The council notes that the land to the rear of the centre is allocated open space within the
local development plan and hence is unlikely to be developed. In any case, the council is
satisfied that it would still own sufficient land on either side of the property to maintain
access to land to the rear of the centre, if the transfer were agreed.
The council considers the conditions relating to clawback are required to safeguard the
discount in purchase price, to secure Best Value. The first ranking standard security would
protect the council against the possibility of the property being sold by the appellants
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without the clawback payment being made. The appellant would be free to approach the
council to alter this, should it act as a barrier to them securing grant funding.
Should the asset transfer be approved, the council would wish a further direction to defer
the transfer until after 30 October 2020, to allow for the possible use of the centre by the
council as part of its response to the Covid-19 pandemic.
Representations
The council received a significant number of representations during its consideration of the
application and subsequent review. Further representations were received during this
appeal and six parties opted to provide further written information.
The representations voice concerns about the transfer of a community asset used by local
residents of different ages for a variety of activities to a private organisation, which would
use the facility for a single purpose. There is concern that the number of user groups has
been under-estimated and that there has been no effective engagement and consultation
with the local geographic community about the proposals.
There are no guarantees that local groups would be accommodated within the centre
following any transfer of the asset or that there would be suitable alternative premises to
accommodate these activities. This could lead to a reduction in participation in these
activities to the detriment of health and well-being and significant negative consequences
for the local geographic community. As the centre is in an area which is within the 2nd
decile of the Scottish Index of Multiple Deprivation (SIMD) most deprived areas, this would
be to the detriment of some very vulnerable people.
The use of the centre as a base for the work of the Muirhead Tenants and Residents
Association is highlighted in some submissions. The Association wishes to keep the
Muirhead Activity Centre as a community asset for local residents and the wider geographic
community. It is keen to see a more collaborative and participative approach between the
Muirhead Tenants and Residents Association and the council.
Other points raised in representations are:
 The council may not be able to afford to make the building carbon neutral;
 Transfer of the centre could restrict access to council land to the rear of the centre,
hindering its development for social housing.
Analysis, conclusions and recommendation
In line with Scottish Government guidance, I have assessed the request against the criteria
set out in section 82 of the Act, National Outcomes, Best Value themes and a check list of
matters listed in the guidance in relation to assessment of outcomes.
When considered against the criteria listed in section 82(3) of the Community
Empowerment (Scotland) Act 2015 I find that the Dundonald Gymnastics Club has provided
a credible proposal for taking over ownership and management of the Muirhead Activity
Centre. The proposal has the potential to:
 create a centre of excellence for a range of gymnastics disciplines;
 provide increased access to gymnastics training;
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provide opportunities for all ages and abilities to participate in activities that promote
health and well-being;
increase employment opportunities associated to gymnastics and complementary
activities;
provide equal opportunities for access to sport;
provide a space for activities, complementary to gymnastics;
result in revenue and maintenance savings to the council.

However, I also find that:
 the centre is a valued local resource;
 the centre is not considered by the council to be surplus and the council will continue
to operate it as an activity centre, if the asset transfer does not proceed;
 the centre already provides opportunities for all ages and abilities to participate in
activities that promote health and well-being;
 some of the existing uses could not be accommodated within the centre and it is by
no means clear that these uses could be accommodated elsewhere;
 the proposals demonstrate limited consultation with representatives of existing user
groups, but do not demonstrate consultation with the wider existing community of
users of the centre;
 the lack of consultation with the existing community of users means that the demand/
need by this community has not been demonstrated;
 there is no detailed plan or time scale for the implementation of benefits to the local
geographic community or current users of the centre, reducing confidence that these
will be realised;
 there would be (unquantified) costs to the council associated with assisting relocation
of some groups;
 there is significant local opposition to the proposals, to the detriment of community
cohesion and resilience.
Consequently, an assessment of the strength and weaknesses of the proposals leads me to
conclude that on balance, there is a stronger case for the council’s continued use of the
centre than the transfer of the asset to Dundonald Gymnastics Club.
In relation to alignment with the Scottish Government’s National Outcomes, I find that the
proposals would contribute to a single outcome: that people are healthy and active. It also
has the potential to contribute to other outcomes. However, I consider that the existing use
of the Muirhead Activity Centre already contributes to the same outcomes.
I find that the proposed asset transfer request is able to demonstrate some contribution
towards best value, particularly in terms of vision and leadership; use of resources; and
equality, with limited contributions in respect of effective partnerships; effective governance
and accountability; and sustainability. I do not consider it demonstrates best value in terms
of performance management.
Considered overall, I find that the proposed transfer would not represent Best Value,
primarily owing to a lack of evidence of partnerships with current users or the community
not linked to gymnastics, a lack of certainty over delivery of benefits and services to the
local geographic community, and the lack of a robust system to demonstrate and record
progress towards meeting the Objectives and Vision of the business plan.
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In terms of the Scottish Government’s recommended assessment of outcomes, I conclude
that the proposals would result in a moderate to strong contribution to the outcomes listed in
the guidance. As the guidance suggests, this has to be considered against the financial
implications for short-term budget planning and long-term asset strategies. This will include
the consideration of the current use of the asset and any consequent implications that could
arise from the transfer of the asset.
Put simply, I find that the proposal represents the substitution of management of the centre
by the council on behalf of the local geographic community with management of the centre
by a charitable organisation, primarily for a community of interest; and substitution of a broad
suite of activities including those that contribute to human health and well-being with a
different set of activities, linked to gymnastics, that also contribute to human health and wellbeing. The main benefits in terms of the revenue and backlog savings to the council need to
be balanced against the loss of the asset and the non-financial services it provides to the
local community. I note that the council has confirmed that it does not consider the centre to
be surplus and that it would continue to operate the centre, if the asset transfer does not
proceed.
Overall, I conclude that, whilst there is the potential for the proposed community asset
transfer of the Muirhead Activity Centre to deliver significant benefits in relation to the
criteria set out in section 82 of the Community Empowerment (Scotland) 2015 Act, the
Scottish Government’s National Outcomes and the Scottish Government’s Best Value, on
balance, I find that the demonstrated benefits of the existing use of the Muirhead
Community Centre to existing users and the local geographic community exceeds the
projected benefits of the proposed asset transfer. I also find that should the asset transfer
proceed in its current form, it would be unlikely to increase community cohesion and
resilience, which is one of the intended benefits of the Act. Consequently, I do not find
reasonable grounds to recommend that the council’s review decision on the asset transfer
request be overturned.
In reaching my conclusions, I have considered the assessment of the proposal made by the
Community Asset Transfer Advisory Group and its support for the proposal. Nevertheless,
for the reasons I set out above, I find that the benefits accruing from the existing use of the
centre outweigh the projected benefits from the proposal.
Recommendation
I recommend that the appeal be dismissed and the community asset transfer request be
refused. Should Ministers be minded to uphold the appeal and agree to the request, I
recommend that conditions be attached to the transfer to protect the discount on market
value, in line with Chapter 14 of the Scottish Government’s Asset Transfer Guidance for
Relevant Authorities.
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Scottish Government
Planning and Environmental Appeals Division
4 The Courtyard
Callendar Business Park
Callendar Road
Falkirk
FK1 1XR
DPEA case reference: CAT-370-1
The Scottish Ministers
Edinburgh
Ministers
In accordance with my minute of appointment dated 18 March 2020, I conducted a review in
response to the appeal by Dundonald Gymnastics Club against the refusal by South
Ayrshire Council to grant a community asset transfer in respect of the Muirhead Activity
Centre and car park, Troon, KA10 7EH. Dundonald Gymnastics Club proposes to use the
Centre primarily as a gymnastics facility.
My report takes account of:
 the appellant’s asset transfer request and supporting information (validated by South
Ayrshire Council on 7 February 2019);
 South Ayrshire Council’s initial consideration of the request, including the report
prepared by the council’s Community Asset Transfer Advisory Group for the meeting
of the council’s Leadership Panel on 11 June 2019, minutes of that meeting and
subsequent decision notice;
 South Ayrshire Council’s review of the decision, including reports for and minutes of
the Audit and Governance Panel (6 November 2019), Leadership Panel (26
November 2019) and Full Council (18 December 2019);
 Information submitted by the appellant (12 February 2020) and South Ayrshire
Council (3 March 2020) in relation to this appeal to Scottish Ministers;
 All responses from the appellant and South Ayrshire Council in relation to this appeal
to Scottish Ministers; and
 representations to the appeal, submitted during its consideration by South Ayrshire
Council and during this review.
Having considered the nature of the request, the reasons for refusal and the written
information available, I determined that it was possible to make my report without a site
inspection.
Given the large number of representations, I contacted all parties (individuals and
organisers of petitions) asking whether they would wish to be included in any further
procedures. Six parties ‘opted in’ and contributed responses to my request for further
written information.
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Consideration of the appeal took place during the restrictions imposed as a result of the
Covid-19 pandemic and allowance for this was made during acceptance of responses.
My report is set out in five chapters. The first chapter contains background information
about the application and the process of determination. Chapter 2 summarises the
appellant’s case, whilst chapter three summarises the council’s case. Chapter four
provides a summary of key points raised in representations received from parties during the
consideration of the application and appeal. Chapter five provides my analysis, conclusions
and recommendation.
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CHAPTER 1:

BACKGROUND

1.1
Dundonald Gymnastics Club has submitted an asset transfer request to South
Ayrshire Council in respect of Muirhead Activity Centre, under Part 5 of the Community
Empowerment (Scotland) Act 2015.
The asset
1.2
Muirhead Activity Centre is a purpose-built facility, located within Muirhead on the
edge of Troon, South Ayrshire. Completed in 1992, it is constructed of a steel frame and
concrete block infill. The associated car park has a capacity for 20 spaces including
two disabled parking bays. The total area of the site subject to the asset request
is 1,786 sqm.
1.3
Within the centre there is a reception area leading to a large games hall and smaller
squash court. There is an ancillary room, which is currently used by the Muirhead Tenants
and Residents Association (MTRA) to store equipment and hold meetings. There are also
shower and changing facilities.
1.4
The centre is currently owned and operated by South Ayrshire Council and is open
seven days per week. Activities available at the centre include football (5-a-side football,
kinderkicks, walking football), badminton, netball, squash, petanque, Metafit, sports
development gymnastics, dance classes and aerobics. There is a council-run after school
care club available during term time and the centre is available to hire for birthday parties.
It is also used as a polling place for elections.
1.5
The centre is considered to operate at a financial loss to the council, with the loss
for 2018/19 recorded as £73,121.83. In addition, there is a maintenance backlog, which
has been calculated to be £142,168 as at 15 May 2019.
Dundonald Gymnastics Club (DGC)
1.6
DGC is a community transfer body for the purposes of the Community Empowerment
(Scotland) Act 2015. It was established as a Scottish Charitable Incorporated Organisation
(SCIO) by the Office of the Charity Regulator (OSCR) on 4th April 2018 and allocated
registered charity number SC048271. The application states there are 5 trustees with an
appointed Chairperson, Secretary, Treasurer and Child Protection Co-ordinator. The club
also has a Management Committee.
1.7
The trustees of the SCIO include individuals with a range of management experience
including Aeronautical Engineering, NHS, Charity and Care Sector, Business owners in care
and hospitality sectors and Lean Management Consultancy in both Aviation and Financial
Sector.
1.8
DGC provides opportunities for children of all ages to participate in pre-school,
recreational and Women’s Artistic Gymnastics. It operates out of a main facility at
Dundonald Activity Centre with satellite facilities at Dily and Monkton. In March 2019, DGC
took over the operation of Largs Gymnastics Club operating at the National Sports Centre,
Inverclyde.
1.9
Current (2019) membership is in the region of 400. DGC also provides recreational
gymnastics opportunities to another 180 children per week throughout South and East
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Ayrshire through after school clubs at Dundonald, Barassie and Girven Primary Schools. It
has a waiting list of over 200 with a continuous demand for places across all the venues it
uses.
1.10 The club has built itself gradually to its current capacity over a 10-year period. It
operates a 20-hour week program, has a credit turnover of £90,000 per annum and owns its
own equipment valued at £60,000 at Dundonald Activity Centre and additional equipment in
storage offsite. The club currently operates at a surplus, which is invested into the club.
The income generated would provide a strong financial basis for the operation of the
Muirhead Activity Centre.
1.11 The SCIO employs a Head Coach, who works with the Trustees and committee to
ensure the operating practices and procedures of the club adhere to the standards outlined
by the governing body. The club utilises the services of 13 self-employed coaches, paid in
line with industry rates, based on qualifications, responsibilities and experience. The club
also has access to other sports professionals including sports physiotherapy, dance and
specialist strength and conditioning work.
Legal framework
1.12 Sections 77 to 97 of The Community Empowerment (Scotland) Act 2015 (the Act)
introduced a right for a community transfer body to make a request to councils and a range
of other public bodies, for the transfer of ownership, lease or other rights of land or property.
The community transfer body must specify the benefits which it considers will arise if the
request is agreed and how much it is prepared to pay for the asset. The Act requires the
relevant authority to assess requests against specified criteria and to agree to the request
unless there are reasonable grounds for refusal.
1.13 A community transfer body is defined in Section 77 of the Act. It must be
incorporated as a company, a Scottish Charitable Incorporated Organisation (SCIO) or a
community benefit society with a minimum of 20 members and a provision for transfer of its
assets upon winding up. An asset transfer request must be accompanied by a copy of the
community transfer body’s constitution or other governance documents.
1.14 Section 82 of the Act sets out the aspects that an authority must take into
consideration when deciding whether to agree or refuse an asset transfer request. These
are:
(a) the reasons for the request,
(b) any other information provided in support of the request (whether such other
information is contained in the request or otherwise provided),
(c) whether agreeing to the request would be likely to promote or improve(i) economic development,
(ii) regeneration,
(iii) public health,
(iv) social wellbeing, or
(v) environmental wellbeing,
(d) whether agreeing to the request would be likely to reduce the inequalities of
outcome which result from socio-economic disadvantage,
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(e) any other benefits that might arise if the request were agreed to,
(f) any benefits that might arise if the authority were to agree to or otherwise adopt an
alternative proposal in respect of the land to which the request relates,
(g) how such benefits would compare to any benefits such as are mentioned in
paragraphs (c) and (e),
(h) how any benefits such as are mentioned in paragraph (f) relate to other matters the
authority considers relevant (including, in particular, the functions and purposes of the
authority),
(i) any obligations imposed on the authority, by or under any enactment or otherwise,
that may prevent, restrict or otherwise affect its ability to agree to the request, and
(j) such other matters (whether or not included in or arising out of the request) as the
authority considers relevant.
1.15 In considering the application, the authority must exercise its functions in a manner
which encourages equal opportunities and in particular the observance of the equal
opportunity requirements.
1.16 Additional guidance is available in two Scottish Government publications: Asset
Transfer Guidance for Relevant Authorities 2017 (‘Scottish Government guidance’) and
Asset Transfer Guidance for Community Transfer Bodies 2017.
1.17 The Local Government in Scotland Act 2003 is also a relevant consideration.
Section 1 places a duty on local authorities to make arrangements which secure best value,
whilst section 11 allows local authorities to dispose of land for less than the best
consideration. The Disposal of Land by Local Authorities (Scotland) Regulations 2010 set
out the criteria to be met by councils proposing to dispose of land for a consideration less
than the best that can reasonably be obtained. These criteria require appraisal and
comparison of the costs, and other disbenefits, and benefits of the proposal. The local
authority must also be satisfied that the disposal for that consideration is reasonable and
that the disposal is likely to contribute to the promotion or improvement of economic
development or regeneration, health, social wellbeing or environmental wellbeing.
Application History
1.18 The application from DGC requesting transfer of the Muirhead Activity Centre was
validated by South Ayrshire Council on 7 February 2019. Following the procedures
established by the council for considering Community Asset Transfer Requests, the
proposal was first assessed by the ‘Community Asset Transfer Advisory Group’ (CATAG).
This is an officer advisory group consisting of the council’s Head of Regulatory Services;
Head of Finance and ICT; Service Lead – Asset Management and Community Asset
Transfer; Service Lead – Economic Development; Service Lead – Corporate Planning and
Improvement; and Service Lead – HR Policy and Operations.
1.19 The Community Asset Transfer Advisory Group referred the application to the
Leadership Panel of 11 June 2019, with a report, which recommended approval of the
application, subject to conditions relating to (i) a discounted sale price of £10,000; (ii) the
consent of the Scottish Ministers to the disposal of the property held on the Housing
Revenue Account; (iii) a clawback arrangement giving the council the right to recover the
CAT-370-1 Report
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discount, if the expected community benefits were not delivered or if the property is no
longer used by DGC or if any other condition is not met; and (iv) creation of a first ranking
standard security.
1.20 Having considered the application, the Leadership Panel decided to refuse the
request on the grounds that the benefits of the existing use outweighed the value of the
alternative proposals. A decision notice was issued by the council, dated 25 June 2019,
which specified the following five reasons for refusal:


Reason 1 – The feasibility and cost of relocation of the services elsewhere
and the lack of a guarantee from officers that existing users could be
accommodated in this facility or any local facility;



Reason 2 – The proposal failed to demonstrate sufficiently that there would
be enhanced local services or that the local community would be served or
accommodated by the proposals for other users in the application;



Reason 3 – The lack of evidence to show that the benefits for the other parts
of the community excluding the gymnastics community would be delivered
and in the time periods set down in the application;



Reason 4 – More weighting and more detailed consideration should have
been applied to the community objections, the number, type and specific
issues raised by the significant objectors in the local community than
Dundonald Gymnastics Club who represent a community of interest as a
sporting club;



Reason 5 – There was a lack of consideration of whether the Muirhead
Activity Centre, as the second most used community facility, was the most
appropriate council facility and a failure to explore with the Applicant
alternative council venues that might offer a better alternative for the club.

1.21 DGC submitted an application for a review under Section 86 (2) of the Act
on 23 July 2019. Following the council’s process, the application was reviewed, first, by the
Audit and Governance Panel on 6 November 2019. It recommended approval of the asset
transfer, subject to the following conditions:
(A)

the sale price will be Ten Thousand Pounds (£10,000) Sterling;

(B)

the property shall be used solely for community use by the Dundonald
Gymnastics Club, as outline in their asset transfer request and accompanying
documentation lodged in support of the request. Any change in use will
require the prior written consent of the council which shall not be
unreasonably withheld in the case of a proposed use which is consistent with
the terms of the asset transfer request and accompanying documentation;

(C)

the Dundonald Gymnastics Club agree to a clawback arrangement whereby
the council will have the right to receive the financial discount being the sum of
£140,000 if the expected benefits justifying the reduction are not delivered or if
the property is no longer used by the Dundonald Gymnastics Club or if any
other condition is not met;
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(D)

the Dundonald Gymnastics Club will grant a first ranking standard security
over the property in favour of the council;

(E)

the transfer will be conditional on:
(I) Scottish Ministers’ consent to the disposal of the Housing Revenue Account
property under the terms of the Housing (Scotland) Act 1987 section 12(7)
being in place at the date of the transfer;
(II)satisfactory confirmation that offers of grant/funding for delivery of the
project are in place at the date of transfer; and
(III) the requisite consents, statutory or otherwise, required to carry out the
project being in place at the date of transfer.

1.22 Where the Audit and Governance Panel does not agree with the previous decision of
the Leadership Panel, the Standing Orders relating to meetings established by South
Ayrshire Council requires the case to be referred back to the Leadership Panel with the
recommendations from the Audit and Governance Panel for proposed alternative action.
Accordingly, on 26 November 2019, the Leadership Panel re-considered the application. It
maintained its recommendation to refuse the application, and accordingly, the matter was
referred to Full Council.
1.23 At its meeting on 18 December 2019, the council determined to uphold the
recommendation of the Leadership Panel of 11 June 2019 to refuse the application by a
vote 17:8. The decision notice to that effect was issued on 16 January 2020.
1.24 The reasons for refusal mirrored those of the original refusal issued in June 2019
and as listed at paragraph 1.20. This is in accordance with the procedures established by
Section 86(5) of the Act, which, having reviewed an application, allows for an authority to
confirm its decision, modify its decision, or any part of its decision, or substitute a different
reason for its decision.
1.25 As provided for under Section 88 of the Act, DGC submitted an appeal to Scottish
Ministers on 12 February 2020. It was received by DPEA on 18 February 2020.
1.26 DGC has appealed on the basis that the council’s decisions to refuse the asset
transfer request are irrational, procedurally improper and fail to meet the legitimate
expectations of DGC. They also object to the terms and conditions that would be required
by South Ayrshire Council, should the appeal be successful.
Structure of report
1.27 Chapter 2 provides a summary of the case for DGC in support of its asset transfer
request and its response to the reasons stated by South Ayrshire Council for refusing the
request and comments raised in representations to the application. Chapter 3 provides a
summary of the case for South Ayrshire Council in refusing the request, both initially and on
review. It also summarises their response to the appeal and addresses comments raised in
representations. Chapter 4 summarises the representations that have been received in
response to the original application, subsequent review by South Ayrshire Council and this
appeal. Chapter 5 sets out my analysis of the relevant issues for determination of asset
transfer requests, my conclusions in respect of those issues and my recommendation as to
how the appeal should be determined.
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CHAPTER 2:

THE APPELLANT’S CASE

2.1
Information in support of DGC’s asset transfer request is set out in the asset transfer
request form and accompanying documents. This includes a copy of DGC’s constitution;
business plan (dated October 2018); detailed financial information including a sample
timetable; and a market research report, which sets out details of demand for sporting
activities and evidence of how development of the West Dunbartonshire Gymnastics Club in
a dedicated facility has allowed expansion of participation and details of costs. It has also
provided evidence for premises costs of Daily Activity Centre to provide a comparator with
other, similar, resources. In addition, it has provided a response to comments raised during
the public consultation exercise. Further supporting information is also contained in the
request for review and DGC’s appeal to Scottish Ministers.
2.2
In addition, DGC has provided responses to the concerns raised in representations,
including how existing uses might be accommodated in the centre, following transfer of the
asset through provision of a proposed sample timetable. In its response to my request for
further information, DGC has provided details about how it is proposed to re-develop and
re-configure the Muirhead Activity Centre and the anticipated use of the resultant spaces.
In particular, DGC has indicated, that since it submitted its original application and appeal to
South Ayrshire Council, it has taken over the operation of Largs Gymnastics Club operating
at the National Sports Centre, Inverclyde. This has the elite performance pathway to be
relocated there. All sections of the club are also able to use the facilities, including the
competition standard gymnastics floor area. Thus, the need for DGC to have a sprung floor
at Muirhead Activity Centre is reduced and would allow consideration of the use of Quick
Roll Matting as an alternative.
2.3

The structure and activities of the DGC were set out in paragraphs 1.6 – 1.11.

Benefits of and reasons for the request
2.4
DGC wishes to operate and develop the Muirhead Activity Centre primarily as a
permanent specialist gymnastics facility. This would include the installation of a specialist
gymnastics floor area and tumble track and additional areas for use of bars, vault and beam
training.
2.5
DGC provides access at participation levels as well as to competitive gymnastics,
which requires the use of more specialist equipment. Current provision is focussed around
recreational gymnastics and low-level competitive floor and vault gymnastics. Restricted
access to training hours limits the numbers of participants who have access to the competitive
groups. In addition, the lack of specialist facilities restricts wider access and maximisation of
engagement in the sport.
2.6
Further, DGC is the only club in South Ayrshire developing gymnasts on the British
Elite Performance Pathway. Over the past 10 years the club has been part of the
development pathway for gymnasts at a high-level including members of the Scotland squad,
two of whom went on to achieve British squad selection. The club has two former members
who are continuing their development at Glasgow School of Sport. The club currently retains
the current 9-year-old Scottish Champion. The current Women’s Artistic Under 13 Scottish
Champion and recent Men’s Artistic Commonwealth Bronze medallist are both former DGC
gymnasts now training with City of Glasgow Gymnastics Club. The current facilities and
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restricted training times requires that performance athletes transfer to City of Glasgow
Gymnastics Club in order that they can sustain training programmes with access to the right
equipment. This results in demands on the gymnasts and their families.
2.7

A permanent specialist facility is required in order:
 to satisfy existing demand for participation in gymnastics;
 to satisfy existing demand for increased training hours in the sport;
 to diversify opportunities in the sport of gymnastics;
 to provide performance sport and supporting talented athletes.

2.8
South Ayrshire currently has no dedicated gymnastics facility or matted ‘soft’ facility.
It is hoped that the centre would become a centre of excellence in gymnastics and part of a
recognised centre of sporting excellence.
2.9

The proposals would generate a number of benefits:




An increase from 13 self-employed coaches to 22 employees across
coaching, administration and management of proposed services;
The employment of 3 full-time employees and one full-time apprentice;
Increased opening hours.

2.10 . Development of the facility would allow for the provision of strength and fitness
equipment along with a dance studio/ meeting room/ education area. This could be used
for a diverse range of complementary activities, which would provide job opportunities in
other areas such as supervision of child play activity and parties, dance classes and access
to a range of health and fitness providers.
2.11 The proposals would result in increased footfall to the centre, during the daytime and
evening, which would provide a boost for local neighbouring retail and food outlets. It would
also create a new asset for Troon and enhance the mix of excellent sports provision at the
redeveloped Marr College, whilst maintaining the opportunity for complementary community
use.
2.12 Longer-term plans include possible expansion to accommodate a café and
physiotherapy suite, which would provide additional job opportunities.
2.13 The proposals would have a number of benefits linked to health and well-being. The
impact of sport is outlined in South Ayrshire Council’s local sports strategy. Participation in
sport and leisure improves the quality of lives of individuals and communities, it improves
well-being, counters anti-social behaviour, promotes social inclusion, raises self-esteem,
increases confidence and widens horizons.
2.14 A full-time facility with sports professionals would provide a strong base to engage
with partner agencies e.g. health, education, community groups, to provide positive
structured discipline activities that equip participants with essential life skills for maintaining
social wellbeing.
2.15 The proposal provides opportunities to build on DGC’s current interaction with the
Active Schools programme and the implementation and growth of South Ayrshire Schools
Gymnastics Competition. It also provides the opportunity to provide positive diversionary
activities for young people in the local area, reducing antisocial behaviour; to interact with
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schools in provision of activity catered for under the Pupil Equity Fund; to work effectively
with Troon Community Sports Hub; and provide access for disability sport.
2.16 British Gymnastics has a comprehensive range of gymnastics and activity-based
products designed to cater for all interested in the sport of gymnastics or physical activity,
targeted at different age groups and abilities and caters for all from cradle to grave.
2.17 In 12 years of delivery, it is DGC’s experience that the more it widens opportunity,
the more it attracts and retains members, particularly teenage girls, who are an identified
hard to reach group with regard to maintaining physical activity.
2.18 The business plan has a vision, which is supported by four objectives, linked to
people, clubs, gymnasts and the community. In relation to the community, the objective is:
“To continue to operate in accordance with the National and Local sports strategies.
Regenerate an existing leisure facility in an innovative way which compliments the
alternative sporting activities available in the local area. To increase participation in
sport & leisure which will improve the quality of life of individuals and communities,
improve wellbeing, counter anti-social behaviour, promote social inclusion, raise selfesteem, increase confidence and widen horizons.”
2.19 It is anticipated that the community would predominantly access the centre by
booking into timetabled structured coach/instructor led activities. This reflects the specialist
nature of the proposed equipment in the centre.
2.20 The management of the centre would be proactive in working with the full range of
defined community partners and design a program of activities that works for as many
people in the community as possible. It would have three priorities initially:


to encourage and introduce access to disability sport within the centre;



to implement ‘freestyle’ gymnastics on weekend evenings targeting local youth in
positive diversionary activity; and



liaison with education department re range of access opportunities including hard
to reach groups.

2.21 Other initiatives include ‘drop in’ style access available to the general public via
timetabled ‘kid’s play’ sessions and booking the facility for children’s parties. In the
medium-long-term, DGC plans to create a dance studio/ meeting room/ education room
within the facility. This would allow for continued community use for a range of activities
that are not necessarily sport based.
2.22 The intention is to develop an affordable community letting policy within the
parameters of the business plan, which would be developed during the planning stage for
opening. This would take cognisance of the industry standards for non-gymnastics activity
and due consideration for long term booking versus individual hours access.
2.23 DGC has submitted a sustainable business plan, which would ensure the long-term
security of the Muirhead Activitiy Centre, with the opportunity to develop diverse community
use. A large gymnastics membership provides a strong financial structure for investment in
the centre and the ability to provide access to community activities at affordable rates for
participants. This is in contrast to the current situation, where the local authority is
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subsidising an unsustainable business model. The centre is subject to budget review
having been previously recommended for closure.
2.24 Support for the proposals has been voiced in a number of the representations,
including the comments from the Troon Community Sports Hub, which supports all sporting
activity in Troon and District.
Response to reasons for refusal
Reason 1: the feasibility and cost of the services elsewhere and the lack of guarantee from
officers that existing uses could be accommodated in this facility or any local facility
2.25 A financially sustainable club would allow for the maintenance of the premises inside
and out. DGC has submitted a sustainable business plan committed to ensuring the longterm security of the centre, with the opportunity to develop diverse community use. A large
gymnastics membership provides a strong financial structure for investment in the centre
and the ability to provide access to community activities at affordable rates for participants.
By contrast, the current situation would require permanent local authority subsidy of an
unsustainable business. The centre is subject to budget review having been previously
recommended for closure and has no long-term plan to sustain existing losses or invest in
necessary remedial works.
2.26 DGC considers it is unreasonable to refuse the application due to the failings of
South Ayrshire Council. DGC has repeatedly stated its willingness to discuss continuity of
provision of complementary activities, but would expect such groups and businesses to be
prepared to make reasonable adjustments in terms of timing and costs.
2.27 As a charity, DGC’s focus is on its charitable aims. Within the context of its legal
requirement to be financially stable, it cannot expect its members and users to subsidise
business users. DGC currently provides services at prices comparable with local authority
rates. Its business plan demonstrates multipurpose use and it intends to develop an
affordable community letting policy.
2.28 The plan is transparent in the activities that it will displace and clear in the positive
alternatives it can offer. Contact has been made with a number of the current user groups
and discussions held with three of these, with the possibility of continuing and expanding
these services at the Muirhead Activity Centre.
2.29 In addition, DGC considers that the costs of relocating services is unquantified and it
is not specified whether these relate to council costs or businesses/groups using the
Muirhead Activity Centre. DGC considers it unreasonable to use this as a valid reason for
refusing the application when set against the savings to the council in running costs
(£73,121.83 based on 2018/19 accounts) and backlog maintenance costs (£142,168).
2.30 DGC suggests that recent investment by SportScotland in Marr College was
conditional on making the sports facilities available to the local community and for the
council to maximise the usage of that facility. Whilst DGC considers that reasonable
alternative arrangements should be offered or considered by displaced organisations,
guarantees of the same place, time and or price may set an unreasonably high bar.
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Reason 2: the proposal failed to demonstrate sufficiently that there would be enhanced
local services or that the local community would be served or accommodated by the
proposals for other uses in the application
2.31 DGC defines its community based on both interest in its core function and geography
in terms of maximising the local population’s access to complementary activity. DGC has a
substantial number of gymnasts from Troon and the surrounding area who should be
considered as residents.
2.32 The business plan clearly shows that DGC is planning to increase the range of
exercise related services available to the local community, accessible to all, including baby
& toddler, pre-school, adult and disabilities. It is committed to developing a range of
community-based services alongside gymnastic related activities.
2.33 It is important for the development of the charity that the use of the centre is
maximised during school time through lettings to sports and social clubs, compatible with
the available space. The proposed timetable shows potential available hours for nongymnastics, managed community activity at 54 hours per week against published opening
hours for the centre of 61 hours. Whilst the nature of community usage would change,
there is capacity for levels to remain.
Reason 3: the lack of evidence to show that the benefits for the other parts of the
community excluding the gymnastic community would be delivered and in the time periods
set down in the application
2.34 DGC has emphasised that it is in its interests to maximise the use of the Muirhead
Activity Centre through lettings to sports and social clubs/ businesses to help the charity
and to build a relationship with the community.
2.35 The centre will be re-purposed for beneficial community use to primarily enhance
health and social well-being for residents in Troon and the wider South Ayrshire population,
make a positive contribution to meeting the strategic objectives of the council
Plan 2018 - 2020, and provide a high-quality, sustainable and well-managed sports facility
including improved rental space for managed community use.
Reason 4: more weighting and more detailed consideration should have been applied to the
local community objections, the number type and specific issues raised by the significant
objectors in the local community than Dundonald Gymnastic Club
2.36 DGC considers this is a potentially illegal proposal, which would represent an explicit
commitment to increase inequality. DGC has a substantial number of gymnasts from Troon
and the surrounding area who should be considered as residents. It is not clear what
proportion of current users of the Muirhead Activity Centre are resident in the immediate
area. The Act makes no distinction between geographical or common interest groups.
2.37 The online petition and other media postings pre-date the publication of the detailed
business plan and misrepresent the proposals.
2.38 DGC wishes to save the centre for the benefit of the community and made the
application in response to the premises being earmarked for closure in 2017. DGC fears
that South Ayrshire Council cannot maintain the centre in the long term on the basis of
existing losses, outstanding repair and future council budget cuts. In addition, South
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Ayrshire Council now has to consider the energy efficiency of its estate to meet government
climate change targets, incurring further expense across its whole estate. In considering
the petition, the council need to consider whether the basic premise of the petition fairly
reflects the actual application made by DGC.
2.39 The applicant is not insensitive to the objections raised to the application, but due to
the timing and nature of the objections has been unable to find the appropriate forum to
have a constructive discussion to address the concerns.
Reason 5: there was a lack of consideration of whether the Muirhead Activity Centre, as the
second most used community facility, was the most appropriate council facility and a failure
to explore with the applicant alternative council venues that might offer a better alternative
for the club
2.40 Figures from 2019 show the centre to be the third most used facility. Discussion with
South Ayrshire Council on the potential for an application for transfer was made in
November 2017 when both Muirhead and Whitletts Activity Centres were recommended for
closure in the published Budget Savings Review. Muirhead is sited adjacent to extensive
high-quality sports facilities associated to the recently redeveloped Marr College. DGC’s
proposal is to provide a centre of excellence for gymnastics alongside the other successful
sports clubs serving its community. This is the diversification of provision of high-quality
sport whilst maintaining a commitment to other community-based activities.
2.41 In addition, DGC is not aware that the Act or South Ayrshire Council’s assessment
framework requires a consideration of alternative facilities.
Other grounds
2.42 The applicant does not consider that the assessment undertaken by full Council
followed the guidance set out in The Community Empowerment Act 2015, Asset Transfer
Guidance for Authorities and that a comparative assessment should have been undertaken
of the existing use of the centre. It does not consider that there was any recognition or
consideration of the contribution of the application to South Ayrshire Council’s strategies of
improving the quality of life of individuals, improve well-being, counter anti-social behaviour,
promote social inclusion, or the ability of gymnastics and support in general to raise selfesteem, increase confidence and widen horizons.
Response to representations
2.43 DGC has commented on points raised in representations received by South Ayrshire
Council during its consideration of the asset transfer request. DGC considers the issues
relate to:





Single sport activity;
Viability and sustainability;
Governance; and
Traffic.

2.44 DGC is primarily a gymnastics club and this will be the primary sport available. But,
gymnastics is a generic term and has established programs for participants from cradle to
grave with mother & toddler and pre-school classes through to adult gymnastics and activity
programs for elderly, disabled and now even dementia-based programs. The club seeks to
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use gymnastics to proactively engage and attract membership from all sectors of the
community for their benefit.
2.45 The charity currently operates with a small surplus. This is re-invested for the benefit
of all members. The Scottish Gymnastics Intelligence Document shows increasing demand
for the sport, which provides a sound basis for expanding activities at the Muirhead Activity
Centre. The documented levels of usage of the centre are not at a level that provides a
sustainable long-term future for the premises. There is a reluctance to see an increased
fee for lets, but current pricing levels are unsustainable and are being subsidised. The club
would explore options with potential users including safe, manageable shared use.
2.46 DGC is a registered SCIO and as such operates within the law as defined in the
Charities and Trustees Investment (Scotland) Act 2005. The club’s structures and delivery
are aligned to the principles of the SportScotland, British and Scottish Gymnastics and local
authority sports strategies.
2.47 The existing car park should provide sufficient spaces. Classes will be staggered to
smooth traffic flows.
2.48 DGC has provided responses, in two tranches, to the representations received
during this appeal (6 May 2020 and 20 May 2020) and has also provided a separate
response to a further representation from the Muirhead Tenants and Residents Association
(13 July 2020). DGC considers that the debate appears to be centred around the usage of
the centre, pre and post application, and whether the proposal adds value to the usage of
the facility for both the local and wider community.
2.49 There is a lack of clarity over the number of different groups using the centre and
identity of these. Based on information provided by South Ayrshire Council, there
are 14 user groups. In reference to the number of 30 groups suggested by Councillor
Saxton, DGC has never been provided with a copy of this list and is not sure of the
evidence supporting this assertion.
2.50 The importance of community is not lost on DGC and is the reason the club chose to
become a Scottish Charitable Incorporated Organisation with defined aims and objectives.
It submits that in the long term these will be delivered to the benefit of as wide a community
as possible. It also acknowledges the important work the Muirhead Tenants and Residents
Association does in the local community.
2.51 DGC refutes the continued misrepresentation of its plan as a ‘single use’ or ‘elite
gymnastics’ facility. Gymnastics is about developing exercises or displaying agility and
coordination. Physical exercise is proven to improve mental, physical health and social
wellbeing. Planned redevelopment of the centre would provide further public areas and
ensure that the diverse range of physical and social activities that are required to make the
busines plan viable are available. Some displacement of activity would take place, activity
would change, but activities would remain diverse and have to be driven by local demand to
be viable.
2.52 Furthermore, DGC does not see the building of a diverse range of activities as
‘picking and choosing’ user groups. It will seek to maximise facility bookings in the same
way as the existing facility does. DGC anticipates that it may be only badminton and football
that could no longer be accommodated within the centre.
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2.53 Attendance at some SAC Third Sector business seminars has provided evidence of
the extensive list of groups seeking good quality space for their activities. DGC would
welcome the opportunity to host the range of groups, which Muirhead Tenants and
Residents Association state wish to occupy the centre and considers that most of these
could be accommodate and would happily look to incorporate them into the timetable.
2.54 The issue of a sprung floor has been a constant source of comment. It can be used
for a range of activities. The equipment itself lies on the existing floor and requires no
conversion of the premises. The most important conversion of the premises is planned to
develop improved meeting / studio space throughout the reception, changing room and
storage areas of the premises.
2.55 The DGC agrees with the suggestion in one representation that the likelihood of the
council committing to investing in making buildings, like the Activity Centre, carbon neutral,
is very low and again threatens their long-term existence to the communities they serve.
2.56 In order to maximise the use of the centre and benefit the community, investment will
be required, which does not appear to be forthcoming. DGC’s plan is a funded, imaginative
way forward.
Conditions
2.57 The Audit & Governance Panel’s recommendation to approve the asset transfer
request, was accompanied by five conditions. DGC objects to the conditions, which allow
for a ‘clawback’ arrangement if expected benefits justifying the reduction are not met; and
the granting of the council a first ranking standard security.
2.58 DGC has been given no guidance as to how the proposed clawback condition would
operate. It would need to take cognisance of any investment made by DGC in the
improvement of the premises and should be based on some substantive evidence that DGC
does not plan to operate in accordance with its mission statement and charitable purpose.
2.59 The first standard security clause would prevent DGC from accessing grant funding,
slowing its ability to redevelop the centre and expand community-based activities. The
initial costs of remedial works at Muirhead Activity Centre provided by the council, were in
the order of £65,000. Some of these costs would be absorbed by the development of the
changing and storage areas and it was not envisaged that there would be a need for grant
funding. However, shortly before the first hearing, DGC was provided with an updated
survey, suggesting an increased requirement for remedial works, including significant roof
repairs, estimated around £142,000. This could require DGC to consider applying for grant
funding and it would not wish any first security issue to hamper any application.
2.60 An impact on funding could in turn have a negative impact on the assessment of
DGC’s delivery in relation to the clawback condition. The combined effect of these two
clauses would have the effect of the council not transferring the asset to DGC. Whilst the
legislation allows for the inclusion of such clauses, DGC considers that to combine them in
this way is against the spirit of the legislation.
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CHAPTER 3:

THE COUNCIL’S CASE

3.1
The council’s position is set out in a number of reports produced during the
consideration and review of the asset transfer request. These comprise the report to
Leadership Panel (11 June 2019) and supporting documents; the report to and minutes of
the Audit and Governance Panel (6 November 2019); the report to and minutes of the
Leadership Panel (26 November 2019) and subsequent report and information pack for the
Full Council (18 December 2019) and subsequent draft minute. Additional clarification is
also provided in the council’s response to appeal, responses to representations (20 April
2020; 1 May 2020 and 21 May 2020) and in response to my request for further written
information, which was accompanied by 14 Annexes of supporting information.
3.2
The history of the consideration of the application and subsequent review process
was set out in paragraphs 1.18 – 1.26.
3.3
In response to my request for further information, the council has confirmed that it
does not consider Muirhead Activity Centre to be surplus. In the absence of the transfer,
the council would intend to continue to operate the facility as an activity centre for the local
community. There is no business plan for the Muirhead Activity Centre.
Community Asset Transfer Advisory Group Report
3.4
The Community Asset Transfer Advisory Group report prepared for the Leadership
Panel meeting of 11 June 2019 was based on the council’s agreed assessment framework
and scoring matrix for asset transfer requests. Using this framework, the Community Asset
Transfer Advisory Group determined that the application was very strong in relation to
organisational governance and capacity to deliver; and aims, objectives and vision of the
proposal. It was considered to be strong in relation to the level and nature of support for the
proposal; financial planning and funding; and risk and social impact of the proposal.
3.5
The Community Asset Transfer Advisory Group’s assessment was based on the
following conclusions:


The transfer of the asset to DGC would remove the Muirhead Activity Centre
from council responsibility; the associated liability of costs and repairs of
approximately £142,000; and would achieve annual revenue savings of
approximately £73,000.



DGC is a viable community transfer body with suitable skills and a sustainable
business plan that is not dependent on on-going council revenue funding.



The property would be repurposed for beneficial community use to primarily
enhance health and social well-being for residents in Troon and the wider South
Ayrshire population.



The request would make a positive contribution to meeting the council’s
strategic objectives of the council plan 2018-2020.



Provision of high-quality, sustainable and well-managed sports facility including
improved rental space for managed community use.



Increase usage of hard court and multi-sport facility at Marr College.

CAT-370-1 Report

25

OFFICIAL-SENSITIVE



Ensure children and young people are supported to achieve and maintain good
emotional and physical wellbeing.



Relocation of the council after school club facility to an enhanced and improved
location.

3.6
There are no burdens in the title which would prevent the proposed asset transfer,
but the proposal would require South Ayrshire Council to seek Scottish Minister consent to
dispose of Housing Revenue Account (HRA) land. Whilst the land is held in the HRA, the
council’s General Services account has borne the costs of and received income from the
centre. There is no record of the land being transferred from the HRA to the General
Services Account.
3.7
The proposals would contribute to the council’s strategic objectives of promoting and
ensuring compliance with the Community Empowerment Act and within that to the outcome
“We will support communities to take on assets”. It would also contribute to the strategic
objective of “ensuring best use is made of all council-owned facilities and that opportunities
to rationalise properties are maximised including through investment disposal and
Community Asset Transfer.”
Reasons for refusal of asset transfer request
Reason 1: the feasibility and cost of relocation of services elsewhere
3.8
The council had regard to the requirements of the Act and also Scottish Government
Guidance for Relevant Authorities. In particular, paragraph 13.10 a) of the guidance states
that in reviewing each request, the authority should consider the value of the existing use
and ‘feasibility and cost of relocation of services elsewhere.’ Also, paragraph 13.10 d) of
the same guidance requires that the level of community benefits must be assessed,
including the ‘community need/ demand for the services.’
3.9
During the review of the decision, the council undertook discussions with current
user groups to discuss what may happen if the activity centre was approved for transfer and
what alternative options may be available and has provided a summary of these
discussions and a table identifying potential alternative venues (SAC Production 002). On
the basis of the information provided, Members considered that no guarantee could be
given that all current user groups could be accommodated either in the Muirhead Activity
Centre or in suitable alternative local facilities.
3.10 Whilst no details of costs of relocation of services were obtained, the council took the
view that the position regarding the relocation or accommodation of current users either in
the property, or in alternative premises was unsatisfactory. Thus, this should be afforded
sufficient weight in the assessment of the benefits of the proposed asset transfer.
Reason 2: failure to demonstrate sufficiently that there would be enhanced local services
3.11 The council took the view that whilst services relating to the ‘community of interest’ of
gymnastics would be enhanced by the proposals, it was not satisfied on the evidence that
there was a demand from the local geographical community for the services or that the
services to the local geographical community would be enhanced.
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3.12 In reaching its view, the council took account of the objections to the proposed asset
transfer, which were received from local residents, who were users of the range of services
which were available at the property.
Reason 3: the lack of evidence to show that the benefits for other parts of the community
excluding the gymnastics community would be delivered and in the time periods set down in
the application
3.13 As noted above, the council was not satisfied on the evidence provided that the
benefits for the local geographical community (excluding the gymnastics community) would
be delivered and was therefore concerned that the benefits currently enjoyed by the local
community in relation to the property could be lost. It was acknowledged that the appellants
did not set down time periods for delivery of benefits.
3.14 The lack of engagement with the local geographical community indicated a lack of
commitment on the part of the appellant to continuing with or enhancing the benefits that
were currently enjoyed by local residents in relation to the property. The council also
considered that the objections received from local residents were an indication that these
residents were unconvinced that the appellants were committed to maintaining or enhancing
the benefits to the local community. The council was also not satisfied that the appellants
were committed to delivering the benefits to the other parts of the community apart from the
gymnastics community.
Reason 4: More weighting and more detailed consideration should have been applied to the
community objections, the number, type and specific issues raised by the significant
objectors in the local community than Dundonald Gymnastics Club who represent a
community of interest as a sporting club
3.15 Following Scottish Government guidance (paragraph 10.20), the authority has
considered ‘community support for the proposals and any potential impact on other
community groups’.
3.16

During the public consultation period for the application, the council received:


A total of 39 emails of objection on the grounds of the loss of a local facility, loss
of after-school club, reduction or loss of access to the property for local
community use and loss of use of facility for hard court sports such as
badminton, football, petanque etc. due to the installation of a special sprung floor
for gymnastics;



Change.org petition containing 1298 names, entitled: “Save Muirhead Activity
Centre” and addressed to the Muirhead Tenants & Residents Association, which
commenced in 2018 prior to the submission for the asset transfer in 2019. Full
addresses are not provided for all signatories, so it is not possible to establish
whether these were local residents;



A paper petition containing 80 signatories entitled “Muirhead Activity Centre
Petition”. Names and full addresses were not supplied for all signatories and
some were illegible, so it is not possible to establish whether these were local
residents;
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A document containing 43 signatures, objecting to the proposed asset transfer to
a single-use organisation and the installation of a sprung-floor. Names and full
addresses were not supplied for all signatories and some were illegible, so it is
not possible to establish whether these were local residents;



Pro-forma letters of objection were received from 153 respondents. These
objected to the loss of a local facility, transferring the property to a commercial
business, lack of consideration for other users of the property, traffic
management and traffic flow concerns and loss of use of facility for hard court
sports such as badminton, football, petanque, etc, due to the installation of a
sprung-floor. Names and full addresses were not supplied for all signatories and
some were illegible, so it is not possible to establish whether these were local
residents;



Emails in support of the proposals were received from 14 correspondents.
These expressed support for the provision of additional training for gymnasts,
inclusion of the wider community and encouragement of healthy lifestyles, and
securing the long-term viability of the centre.

3.17 A further 8 representations were received by the council during the review process.
These comprised seven objections, which re-stated points already submitted during the
application process. A further representation was received from the Muirhead Tenants and
Residents Association, which objected to the proposed asset transfer.
3.18 The property is a valued community activity centre, which is used by local community
groups for a variety of uses. The council considers that in the context of the Troon area, the
property is a key site and that the proposed asset transfer would affect people in their
everyday lives.
3.19 The council noted from the volume of objections that there was significant local
opposition, with limited local community support. Consequently, the council considered that
the proposed asset transfer would not have the benefit of increasing community cohesion
and resilience and would not have a net benefit.
3.20 Paragraph 10.23 of the Scottish Government guidance states: ‘If the request is from
a body representing a community of interest, they should be encouraged to show how they
have engaged with the geographic community in the area where the asset is located.’ No
evidence of community engagement by the appellants has been submitted with their
proposals. It is noted that discussions were held during the review process, with three
groups who use the facilities in the property. The council considered this level of
engagement to be inadequate and unsatisfactory and was not therefore satisfied that the
views of local residents who were not part of the community of interest had been properly
considered.
Reason 5: a lack of consideration of whether the Muirhead Activity Centre, as the second
most used community facility, was the most appropriate council facility and a failure to
explore with the Applicant alternative council venues that might offer a better alternative for
the club
3.21 At the time of the initial public consultation, the centre was the second most used
council-run activity centre of the five activity centres in South Ayrshire and was the third most
used facility for the period January 2019 – June 2019.
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3.22 The council appreciates that it is its duty to consider the application before it.
Nevertheless, taking account of the high usage figures, the significance of the property to
local residents, the local opposition and the fact that the appellants were a sports club, it
determined to explore the possibility of an alternative venue. However, following
discussions, it was established there were no other venues which the appellants wished to
acquire.
Response to representations
3.23 The council is satisfied that DGC meets the statutory definition of a community
transfer body as defined by Section 77 of the Act and meets the terms of Section 80 of the
Act, which sets out the requirements a community transfer body must meet in order to make
a request for the transfer of ownership of land.
3.24 The council has also considered the respective roles of Mrs Dawn Telford as Trustee
and Treasurer (but not an employee) of DGC and Mr Scott Telford as an employee (but not
a trustee) of DGC against the constitution of the Scottish Charitable Incorporated
Organisation. Clause 57.2 prohibits any person being appointed to the board of the SCIO,
if they are an employee of the organisation. Clause 80 prevents any charity trustee from
receiving any remuneration from the organisation for their duties as a charity trustee.
Clause 77 sets out the general duties of the charity trustees, including in relation to
circumstances giving rise to the possibility of a conflict of interest between the organisation
and any other party.
3.25 In the circumstances, the council is satisfied that the arrangement does not
contravene the constitution. The council further considers that it is a matter for Mrs. Telford
as a Trustee, to ensure that she fulfils her duty to act in the best interests of the appellants
as outlined in the constitution and notes that the Scottish Charity Regulator, OSCR, has a
role in encouraging and monitoring charity compliance.
3.26 The council has not been provided with any evidence to support the view, that there
are around 30 groups that use the Muirhead Activity Centre. User groups were initially
identified in November 2018, based on a spreadsheet of groups who made regular
bookings in exchange for a fee, held by the council’s Sport and Leisure Services. This list
was checked in April 2019, prior to holding discussions with user groups about the possible
asset transfer and potential for relocation of groups. The accuracy of the list was checked
again in mid-May 2019; prior to the meeting of the Leadership Panel on 11 June 2019; and
prior to the meeting of the council on 18 December 2019. An updated timetable showing
groups using the centre (pre restrictions due to the Covid-19 pandemic) has also been
provided during this appeal in response to the request for further written information.
3.27 The Table of User Groups, summarises all user groups identified as of 3 June 2019.
Discussions with these groups were held between 8 April 2019 and 16 April 2016 and a
summary of the points raised is contained in Summary – User Group Discussions included
in the table at page 426 of the pack to council. This includes 14 different activities.
3.28 Whilst the council made reasonable efforts to contact all groups, no responses were
received from one dance group; two exercise groups; or from the group who made a
recurring booking for squash. As the after-school club and birthday parties are run by the
council, no discussions were held. The Sports Development Gymnastics and Netball are
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also council-run activities. Handball and Jo Jingles relocated to alternative local venues in
early 2019.
3.29 At the time of the discussions in April 2019, the council officers were unaware that
Muirhead Tenants and Residents Association used the Muirhead Activity Centre. Once
they were aware, council officers attended a meeting of the South Ayrshire Tenant
Participation Group on 7 May 2019, at which representatives of Muirhead Tenants and
Residents Assoicatin were present.
3.30 The small office space used by Muirhead Tenants and Residents Association is
provided free of charge under the terms of the Council’s Tenant Participation Strategy and
Corporate Charging Policy. The Muirhead Activity Centre is the only activity centre with a
room allocated to a tenants and residents association, so the situation is therefore rather
unusual.
3.31 In relation to the other uses of the room, referred to by the Muirhead Tenants and
Residents Assoication, the council’s Sports and Leisure Service has been made aware that
it has also been used by the Friends of Fullarton Woods relatively recently and the Scottish
Autistic Society has used the space as a meeting room. The Society submitted a request to
the council in February 2020 to run drop-in sessions, but this has not been progressed
further owing to restrictions associated with Covid-19. The council has no knowledge of the
office being used for bereavement counselling. The user groups mentioned above were not
included in the lists previously provided.
3.32 When the council allowed the MTRA to use the room, it was on the expectation it
would be used for monthly meetings. It would appear that the Muirhead Tenants and
Residents Association have had open access to the room and that more recently, they have
allowed other groups to use the room. Even if there was local knowledge of this on the part
of the staff who worked at the centre, they were possibly under the impression that the
council’s senior Sports and Leisure management staff had approved the practice, which
was not the case. If the centre remains in the council’s ownership, and once the council is
in a position to open the centre again, the intention would be to set up a Minute of
Agreement or similar document with the Muirhead Tenants and Residents Association,
detailing the allocated meeting dates and not permitting the sub-let of the room. If another
organisation wished to use the room, the council would adhere to its fees and charges
policy, which applies to all council premises.
3.33 In reference to the visit to the Ochiltree Community Hub by members of the Muirhead
Tenants and Residents Association and council officials, whilst these officials did attend the
meeting to provide general support to the Muirhead Tenants and Residents Association,
they did not otherwise take part in the discussions nor did they arrange the visit.
3.34 No discussions have taken place between the council and the appellants regarding
the possibility of letting back facilities to the council to accommodate some or all of the
groups.
3.35 The council notes that the land to the rear of the centre is allocated open space
within the local development plan and hence is unlikely to be developed. In any case, the
council is satisfied that it would still own sufficient land on either side of the property to
maintain access to land to the rear of the centre, if the transfer were agreed.
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3.36 In relation to the questions about the accuracy of the minute of the Audit and
Governance Panel meeting of 6 November 2019, the council has set out its procedures for
approval of minutes, which were followed in this instance. At that meeting it was
announced to the audience that the Panel had come to a decision to recommend approval
of the request, subject to conditions. This included a condition to protect community use. It
refutes the suggestion that there was a verbal indication that the condition would require ‘all
existing users be accommodated.’
3.37 The council has no comments to make about the representations concerning the way
in which the Act operates.
Conditions
3.38 Paragraph 13.10 of The Scottish Government guidance notes that assets can be
disposed of at less than market value, where there is a wider public benefit. Where there is
a proposed disposal at less than market value, the authority must be satisfied that this is
outweighed by the expected benefits and councils should consider attaching conditions to
protect the discount.
3.39 The centre was valued by the District Valuer Service (DVS) on the 29th March 2019 on
the basis of a community sports centre. The market value was stated as £150,000.
3.40 The Advisory Panel of the council proposed that a suitable sum for the centre would
be £10,000, but in order to protect the council interest with regard to a below market value
sale, it was proposed that a clawback was included as part of the disposal. This would
provide the council with a right to recover any financial discount and would be triggered if
the expected benefits justifying the reduction were not delivered or if the property were no
longer used by DGC, or if any other condition is not met. It was proposed that this would be
secured by a Minute of Agreement backed up by a first ranking standard security.
3.41 The council would also require a first ranking standard security in favour of the
council to ensure that its interests were protected and that a prior security holder could not
exhaust the funds available in the event of a calling up, leaving the council unable to
recover the clawback payment.
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CHAPTER 4:

REPRESENTATIONS

4.1
In paragraph 3.16, I summarised the extent of the representations received during
the council’s consideration of the application and subsequent review. Further
representations were received during this appeal. Whilst the majority of these raise
objections to the proposal, a representation in support of the proposals was also received.
4.2
Individuals, organisations and organisers of petitions who had submitted
representations, were invited to indicate whether they wished to be kept informed of and
participate in any further procedures associated with the current appeal. Six parties
confirmed their wish to participate further and provided responses to my request for further
written information.
4.3
The representations raise concerns about the transfer of a community asset used by
local residents for a variety of activities to a private organisation, which would use the
facility for a single purpose. They suggest the local geographic community would suffer
significant negative consequences as a result of the loss of the facility. It is considered that
there has been no effective engagement and consultation with the local geographic
community about the proposals.
4.4
There are concerns that there are no guarantees that local groups would be
accommodated following any transfer of the asset and that there would be not be any
suitable alternative locations to accommodate displaced activities, such as badminton,
petanque, and 5-a-side football. Affordability and accessibility are cited as reasons that
could discourage use of potential alternative venues. This could lead to a reduction in
participation in these activities, to the detriment of health and wellbeing.
4.5
The representations from Councillors Philip Saxton and Craig Mackay highlight that
the centre is located in an area which is within the 2nd decile of the Scottish Index of
Multiple Deprivation (SIMD) most deprived areas. Hence, any proposal, which would
reduce or hinder access to the local community space, would be to the detriment of some
very vulnerable people
4.6
Some representations have challenged the council’s assessment of the number of
groups that use the centre. For example, it is suggested that there are three, possibly four
separate groups that use the hall for badminton, yet this is listed as a single item by the
council. The representation from Councillor Saxton suggests there may be around 30
individual groups/ organisations that use the centre and provides a list of these, which is
based partly on anecdotal information.
4.7
The current and future use of the centre by the Muirhead Tenants and Residents
Association (MRTA) is raised in several representations. Muirhead Tenants and Residents
Association has highlighted the work that it carries out in supporting the community and its
success in securing funding to assist it in its work. It also suggests that the room, which it
uses within the Muirhead Activity Centre, has been used as a bereavement counselling
room and as a quiet meeting space for the Scottish Autistic Society. Councillor Saxton
considers that having a physical base has enabled the Muirhead Tenants and Residents
Association to be a much stronger and better organised group than would otherwise have
been possible and he would be disappointed if the transfer of the community asset resulted
in the loss of their space.
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4.8
Muirhead Tenants and Residents Association wishes to keep the Muirhead Activity
Centre as a community asset for local residents and the wider geographic community. The
representation from Mr David Carson, on behalf of the Association has referred to the
development of a collaborative and participative approach between the Muirhead Tenants
and Residents Association and South Ayrshire Council Leisure Services to find ways to
further improve management and effectiveness of the Muirhead Activity Centre. This has
included a visit, with officials of the council, to the Ochiltree Community Hub to gain an
understanding of how the new community centre was established. It has gained
information about, but has not submitted, a formal Participation Request with the council.
4.9
Some representations consider that the nature of the proposal has changed from the
original application submitted by DGC, through the suggestion that there is no need to
install a sprung-floor. It is noted that a sprung-floor would prevent use of the building for
certain ‘hard-court’ activities.
4.10

Other points raised in representations are:
 The council may not be able to afford to make the building carbon neutral;
 Transfer of the centre could restrict access to council land to the rear of the centre,
hindering its development for social housing.

4.11 In addition, Mr David Carson on behalf of Muirhead Tenants and Residents
Association has made observation about the way in which the Community Empowerment Act
operates, which he considers is to the disadvantage of the local community. He has also
questioned the completeness of the minutes of council meetings.
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CHAPTER 5:

ANALYSIS, CONCLUSIONS AND RECOMMENDATION

5.1
Section 82 (3) of the Community Empowerment (Scotland) Act 2013 sets out the
matters that the authority must take into consideration when deciding whether to agree to or
refuse a request. These matters were listed in paragraph 1.14 of this report. Guidance on
the decision-making process in relation to some of these matters is set out in chapter 10 of
the Scottish Government document “Asset Transfer: Guidance for Relevant Authorities”
(2017).
5.2
In addition, chapter 13 of the same document provides advice on criteria for
assessing asset transfer requests. These relate to:
 alignment with one or more of the Scottish Government’s National Outcomes;
 demonstration of Best Value against the Scottish Government’s seven Best Value
Themes; and
 consideration against a check list of matters listed at paragraph 13.10 of the
guidance in relation to assessment of outcomes.
These form the basis for my consideration and analysis of the asset transfer request.
Delivery against Section 82 criteria
The reasons for the request
5.3
DGC’s reasons for making the request are summarised in paragraphs 2.4 – 2.24. I
consider that a dedicated facility with specialist equipment, would increase access to
gymnastics-related activities and lead to the creation of a local area of excellence for
gymnastics. It would enable the club to continue to nurture and support gymnasts at the
highest level within South Ayrshire.
5.4
The proposals also offer opportunities to encourage public participation in sport and
recreational activities. However, I note that these activities would principally be either linked
to or complementary to gymnastics. Nevertheless, I accept that this encompasses a broad
range of disciplines and activities.
5.5
Transfer of the asset would provide an alternative means of securing the long-term
future of the Muirhead Activity Centre, although I note that the council has indicated that it
intends to continue operating the centre, should the asset transfer not proceed.
5.6
In summary, I consider that DGC has provided credible and comprehensive reasons,
with supporting evidence, of why it wishes to acquire the Muirhead Activity Centre and how
it proposes to use and develop it.
Other information provided in support of the request
5.7
As summarised in paragraphs 2.1 and 2.2, DGC has provided a substantial portfolio
of information in support of its application. This sets out DGC’s track record in providing
gymnastics training to a range of participants at varying levels from beginner/ recreational
through to competitive gymnasts, including some who have gone on to compete at a high
level. It has provided evidence of current participation in activities organised by the club and
the unmet demand for gymnastics training and how this could be satisfied through
development of a dedicated facility.
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Economic development and regeneration
5.8
Dundonald Gymnastics Club has provided predicted costs and estimated revenue
(pre Covid - 19) over a five-year period to demonstrate the financial viability of the club.
5.9
It has a strong membership base and waiting list providing financial stability. Based
on the financial information within the business plan, the club is self-sustaining and is not
reliant upon ongoing council revenue funding or other external funding sources or grants.
However, I note that the club has indicated that it may need to seek grant-funding to assist
with the backlog of maintenance, as the estimates of the scale and value of the works
required increased just prior to submission of the original application for the transfer of the
asset.
5.10 The establishment of a permanent base and expansion of services would create
opportunities for an increase in the numbers of coaching staff including an apprentice.
Nevertheless, there is no projected timescale for the introduction of these new roles. The
financial information projects a relatively modest increase in employed and non-contracted
staff costs between year 1 and year 3, but no further increase by year 5 and the business
plan does not contain any specific target dates for recruitment of new coaches.
5.11 Likewise, there is no clear timescale for implementation of the projected future
economic benefits associated with the proposed café and physiotherapy suite, and hence
no certainty that these benefits would be realised. There is little evidence to support the
suggestion of increased footfall leading to a boost for local retailers.
5.12 The proposal represents an economic benefit to the authority, in terms of savings in
relation to the backlog in maintenance costs (estimated to be in the order of £142,000) and
ongoing running costs (estimated as £73,000). It would also save costs associated with
fulfilling the council’s commitment to making all its properties carbon neutral.
5.13 Taken in its entirety, I consider that the DGC has demonstrated a well-researched
and considered assessment of the financial viability of operating the facility. It has set out
how growth in the number and range of classes and facilities would be managed over a
five-year period. This is supported by evidence from other facilities and a market research
report. The proposals also set out the potential for an expansion in direct and indirect
employment, but these appear relatively modest and there is no clear timescale for the
realisation of these benefits. The proposed transfer would also result in a financial saving
to the council.
Public health, social or environmental wellbeing
5.14 The proposals would provide opportunities for participation by a range of age groups
and abilities in activities that would contribute positively towards public health and wellbeing. I note that the appellants have particularly highlighted the potential for increasing
participation from those with disabilities and hard to reach groups. Whilst the emphasis of
these activities is linked to gymnastic disciplines, I note that the timetable makes provision
for other complementary activities, including keep fit and dance.
5.15 The Muirhead Activity Centre already provides opportunities for participation by a
range of age groups and abilities in activities that contribute positively towards public health
and well-being. The representations suggest there is an ongoing demand for these
activities. The proposals would allow for some of these activities to continue, but others
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could not be accommodated within the centre and there is a lack of clarity as to whether
suitable alternative venues exist. Whilst evidence for the demand for gymnastics activities
has been demonstrated, there is no similar evidence of the demand or likely uptake of the
alternative, wider gymnastics offerings and complementary activities by current users of the
centre.
5.16 The proposal is less detailed in terms of consequences for environmental wellbeing,
although I note that there is potential for introducing more energy efficient or sustainable
design solutions during the management and maintenance of the facility.
Inequalities of outcome resulting in socio-economic disadvantage
5.17 I find the proposals have set out clear aspirations in relation to providing opportunities
to reduce inequalities of outcome and that DGC has previous experience of working with
education, active schools and community sports hubs to provide access for all with programs
for all ages, sex ethnicity and those with disability.
5.18 The variety of gymnastics disciplines available through British Gymnastics provides
opportunities for participation by different age groups and genders; for those with disabilities
and those suffering with dementia. I accept that having a permanent facility would allow DGC
to widen its delivery to cover some of these more community-based activities. In addition, I
note that the Equality Impact Assessment Scoping exercise carried out by the council, did
not identify any negative impacts from the proposals, but did identify positive benefits for
some groups.
5.19 The centre provides opportunities for participation in sport by all ages and genders in
an area of high social deprivation, although there are no specific opportunities targeted at
those with disabilities or dementia. Operation of the council is in line with the council’s
Equality and Diversity policy statement.
5.20
In conclusion, I find that the proposals would provide the potential for extended
gymnastics offering, providing access to all and would not result in any inequalities in
outcome resulting in socio-economic disadvantage.
Other benefits
5.21
In addition to the benefits of the scheme set out above, I note that the proposal
would contribute to meeting the council’s strategic objectives in relation to compliance with
the Community Empowerment Act and ensuring best use of council-owned properties
through opportunities to rationalise properties.
Benefits of an alternative proposal
5.22 Section 82 (3)(f) of the Community Empowerment (Scotland) Act 2015 requires that
in reaching its decision the authority must consider “any benefits that might arise if the
authority were to agree or to otherwise adopt an alternative proposal in respect of the land
to which the request relates”.
5.23 Section 82 (6) goes on to define an “alternative proposal” as another asset transfer
request, or a proposal made by the authority or any other person. Further advice is
provided in paragraph 10.8 of the Scottish Government guidance, which indicates that
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continuing the existing use would be treated as an alternative proposal, where the relevant
authority does not consider the property to be surplus.
5.24 In its representations, the Muirhead Tenants and Residents Association has
indicated that it would be interested in exploring the potential to submit a formal
participation request in respect of the Muirhead Activity Centre. Participation requests are
made under Part 3 of the Community Empowerment (Scotland) Act 2015 and offer an
opportunity for increased community engagement between community participation bodies
and public service authorities, but do not involve the transfer of an asset. This aspiration
appears to post-date Dundonald Gymnastics Club’s application for transfer of the asset and
the Corporate Planning and Improvement Service of the council has indicated that no
meetings to discuss this have yet been held. I therefore consider it to be at too early a
stage to be considered as a credible alternative proposal.
5.25 I am not aware of any alternative asset transfer requests or alternative proposals for
use of the building and the council has confirmed that it does not consider the building to be
surplus and intends to continue operating the centre, if the asset transfer does not proceed.
Therefore, I have considered the current use as the alternative proposal, for the purposes of
Section 82 of the Act.
5.26 Paragraph 82 (3)(g) of the Community Empowerment (Scotland) Act 2015 requires
that when considering benefits of an alternative proposal, the authority should address how
such benefits would compare to any benefits of the proposal such as are mentioned in
paragraphs (c) and (e). These paragraphs relate to economic development, regeneration,
public health, social wellbeing, environmental wellbeing and other benefits.
5.27 The centre provides employment for up to two staff, but is currently operating at a
loss and has a substantial backlog of maintenance work. Transfer of the centre would
therefore result in ongoing savings to the council.
5.28 Further clarification of the projected cost savings, has been provided in response to
my request for further information. There were formerly two permanent members of staff
employed at the Muirhead Activity Centre. These staff have chosen to be redeployed into
other permanent roles within the council in March/April 2019, on the understanding that
should the community asset transfer be refused, the permanent employees will have the
option to return to their original posts. In the meantime, there is a temporary staff member
at the centre, whose contract is due to expire on 3 July 2020. A further temporary post is
currently vacant. Thus, the estimated savings to the council if the asset transfer were
approved, includes savings in respect of the salaries of the two staff that have been
redeployed.
5.29 I note the concerns raised by the appellants and in some representations about the
long-term viability of the current operation of the Muirhead Activity Centre, given the
backlog of maintenance costs, ongoing operating deficit and budget constraints. However,
as indicated above, the council has indicated that in the absence of the asset transfer, it
intends to continue to operate the centre and to absorb any revenue deficits.
5.30 The facility appears to be valued by and popular with the local community for the
range of activities that it offers, many of which contribute to public health and social
wellbeing. It was the third most used council-run activity centre in South Ayrshire between
January – June 2019 (based on number of visits) and was the second most used councilrun activity centre in 2018-1019, with 31,143 visits. I note that these figures are based on
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statutory performance indicators (SPI’s), which only include indoor sporting activities and
that attendance at the after-school club or meetings are not included within these totals,
meaning the number of visits is likely to be greater.
5.31 It has been difficult to obtain unequivocal evidence concerning the number of
different groups that use the centre. In paragraphs 3.26 – 3.27 I summarised the council’s
evidence in support its estimate of 14 user groups, whilst some representations have
suggested that the number of user groups may be closer to 30.
5.32 I find that the true number of user groups is likely to sit between these two estimates.
The council’s list focuses on regular bookings defined by type of activity e.g. ‘badminton’ or
‘dance’ and does not seem to identify where there are multiple participating groups. For
example, the weekly timetable of activities provided by the council, shows a single weekly
booking for handball and volleyball, but two different slots for dancing and six bookings for
badminton. This is further demonstrated by the spreadsheet of user groups as of October
2018, which shows 20 regular bookings across the week.
5.33 Irrespective of the precise numbers of groups that use the centre on a regular basis,
it seems clear that the centre provides opportunities for participation by a range of age
groups and abilities in activities that would contribute positively towards public health and
wellbeing.
5.34 The existing use does not demonstrate any particular features beneficial to
environmental wellbeing, but I note that the council has a commitment to move towards all
buildings being carbon neutral.
5.35 In terms of other benefits, the centre currently operates within the council’s Equality
and Diversity Strategy, which expresses the council’s commitment to the principles of
fairness, equality and human rights by being inclusive and transparent in all that it does.
This takes into account the public sector equality duty covering the protected
characteristics, including age and disability, in terms of the Equality Act 2010.
5.36 The centre serves an area that is within the 2nd decile of the Scottish Index of
Multiple Deprivation (SIMD) most deprived areas. Costs to access the facility have been
set by the council to be as low as possible to encourage a high level of use as opposed to
financial gain and to address issues of socio-economic disadvantage. The resultant rates
are below those that would be possible if the centre were run on a commercial basis.
Hence, I conclude that the centre is an important facility within the community to reduce any
inequalities in outcome resulting from socio-economic disadvantage.
5.37 The variety of activities on offer through the centre provides opportunities for
participation by different age groups and genders, promoting equality, although I note that
there are no activities specifically targeted at those with disabilities or with dementia. Whilst
some of these groups could continue to be accommodated in the centre following the
transfer, some activities would be displaced or discontinued.
5.38 In addition to the opportunities for sport and activity at the centre, I note that it
provides a focus and a base for wider services and community benefits including an afterschool club, a Polling Station, children’s parties and as a base for the Muirhead Tenants
and Residents Association. There appears to be some ambiguity concerning the scope and
extent of the arrangement between the council and the Muirhead Tenants and Residents
Association concerning the use of space within the centre. Nevertheless, I note that the
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council, as part of its duties under the Housing (Scotland) Act 2001 and the Council’s
Tenant Participation Strategy for 2019 – 2024 and Corporate Charging Policy, would need
to provide space for the Muirhead Tenants and Residents Association.
5.39 In conclusion, I find that the existing use of the centre provides benefits to the local
community in relation to provision of affordable opportunities to a variety of leisure and sport
activities for a range of ages and abilities in an area of high social depravation. The nature
of these opportunities would change as a result of the proposals; some of the current
activities would continue in the centre; some would be displaced or lost; and new activities
would be available. I make further comments on the effects on communities in
paragraphs 5.50 – 5.55.
Benefits of alternative proposal in relation to other matters the authority considers relevant
5.40 The report prepared by the council’s Community Asset Transfer Advisory Group for
the Leadership Panel of 11 June 2019 acknowledges that the benefits of the proposal must
be compared against the benefits of its existing use. Whilst it completed a summary
assessment form for the proposal, it did not provide a similar summary assessment form for
the current use. The group considered the proposal to represent a strong to very strong
submission, which was its basis for recommending approval of the asset transfer request.
5.41 The Leadership Panel considered the panel report, but did not agree with the officer
assessment and recommendation. Based on the information provided it considered the
benefits of the existing use outweighed the value of the proposal. This view was supported,
when the decision was reviewed and decided by the Full Council on 18 December 2019.
The council specified five reasons for that refusal. I consider these below against the
evidence provided.


Reason 1: Feasibility and cost of relocation of the services elsewhere & ability for
existing users to be accommodated in this or any local facility.

5.42 Some activities, including dance and aerobics, could be accommodated alongside
the proposals and are considered by Dundonald Gymnastics Club as complementary to the
future use of the centre. Those activities which are reliant on a hard-floor, such as
badminton, could not be accommodated. Even if a sprung-floor were not installed (as
suggested by Dundonald Gymnastics Club during this appeal) that does not mean that the
centre would continue to be available for the same range and type of activities as are
currently available.
5.43 I have considered the list of potential alternative venues provided by the council, but
find this unsatisfactory in providing adequate clarity about the feasibility of relocating
existing activities and uses. The assessment seems to focus heavily upon the physical
capacity of alternative spaces to accommodate the activity, rather than considering the
wider suitability of these locations in terms of whether they are readily accessible by those
who participate in the displaced activities; their capacity to host additional activities; and the
times they would be available. The representations suggest that, for various reasons, these
alternative spaces would not be considered suitable by those participating in the activity.
5.44 The appellants and the council have identified the proximity of Marr College as a
possible alternative venue and the appellants have suggested that recent investment in the
College was on the assumption of increased community use. Whilst it is located relatively
close to the Muirhead Activity Centre and there is a desire to maximise community usage of
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the facility, it only comprises a single hall, which is used by the college during the day. This
restricted availability means that it would not be able to accommodate day-time activities
and could only provide a space for one activity at a time in the evenings.
5.45 There is also a lack of clarity about the future costs for these activities, whether in the
Muirhead Activity Centre, or in alternative premises. I note the intention by Dundonald
Gymnastics Club to introduce an affordable letting structure. Nevertheless, these rates are
not likely to be as preferential as those offered by the council.
5.46 Whilst Dundonald Gymnastics Club is a charitable organisation, it also requires to
operate the Muirhead Activity Centre as a self-sustaining financial operation and would
need to set hire rates at levels that assist it with meeting its financial requirements. Unlike
the council, it does not have other responsibilities and duties that might justify or enable it to
run the centre at a loss. Indeed, it would unrealistic to expect the Dundonald Gymnastics
Club, as an independent organisation and charity, to have to provide the same services as
the council.
5.47 Dundonald Gymnastics Club’s business model and the purposes stated in its
constitution are specifically targeted at those ‘people with an interest in the provision of
activity to improve participation in gymnastics, dance and exercise’. Its reasons for wishing
to acquire the centre are to increase the ability to extend the offer of training hours in
gymnastics and complementary activities. I consider that requiring it to provide the full
range of current opportunities could compromise its ability to meet its own purposes as set
out in the constitution and would be unrealistic.
5.48 The council has indicated that it would support any affected user groups impacted or
displaced from the centre to assist them in identifying alternative council venues and ensure
any negative impact or disadvantage including increased costs in moving elsewhere is
mitigated as far as possible. Whilst these costs have not been quantified, it is reasonable to
acknowledge that such costs would exist. This is consistent with paragraph 13.10 of the
Scottish Government guidance which requires a consideration of the “feasibility and cost of
relocation of services elsewhere.”
5.49 I conclude that the proposal would result in the displacement of some of the services
currently supported through the Muirhead Activity Centre. Whilst Dundonald Gymnastics
Club has expressed its willingness to work with local groups to identify opportunities for
existing activities to continue and has made some efforts to engage with user groups to
discuss their requirements, there is a lack of certainty that current activities could continue
following the transfer, either within the Muirhead Activity Centre or in alternative premises.
The costs associated with continuing provision are also uncertain.


Reason 2: demonstration of enhanced local services or that the local community
would be served or accommodated by the proposals for other uses in the application

5.50 The legislation relating to asset transfers does not define what constitutes a
‘community’. It is up to the community transfer body to define the community it relates to.
This may be a community of interest or linked to an area. In its application, Dundonald
Gymnastics Club defines its community based on both interest in its core function and
geography in terms of maximising the local population’s access to complementary activity.
5.51 The Act requires a comparison between the proposed asset transfer and any
alternative proposals, which in this case is the continued operation of the Muirhead Activity
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Centre by the council. Therefore, I consider that it is appropriate to consider the relative
benefits of the proposal for the existing community of users of the Muirhead Activity Centre.
In doing so, I recognise that there will be some degree of overlap between the community of
existing users and the community defined by Dundonald Gymnastics Club.
5.52 The proposal would lead to the creation of additional and enhanced opportunities to
participate in exercise activities, primarily linked to gymnastics. Whilst these opportunities
would be available to all, the focus is on enhancing the provision of the broad spectrum of
disciplines related to gymnastics. Consequently, the main beneficiaries are likely to be those
who have a particular interest in gymnastics.
5.53 I note that Dundonald Gymnastics Club has a substantial waiting list for those who
wish to participate in gymnastics activities and the growth that has been experienced by
another similar gymnastics club following acquisition of premises. Thus, I am satisfied that
there is a demand for the services from those who have an interest in gymnastics.
5.54 Whilst existing users of the centre would have the opportunity to participate in the
proposed new activities, these are likely to be different in nature to those activities that have
been displaced. I have not been provided with any information to suggest that individuals
who would otherwise be displaced would be willing or interested in these new activities.
5.55 Dundonald Gymnastics Club has indicated that it would wish to encourage the
continuation of some current uses and plans to provide other activities. However, as noted
above at paragraphs 5.10 – 5.11, the timescale for realisation of these aims is unclear. When
considered in conjunction with the lack of certainty that displaced activities would be
accommodated elsewhere, I conclude that it has not been demonstrated that the community
of existing users of the Muirhead Activity Centre would be served or accommodated by the
proposals.
 Reason 3: lack of evidence to show that benefits for the other parts of the community
excluding the gymnastics community would be delivered and in the time periods set
down in the application.
5.56 In paragraphs 2.13 – 2.17 I set out Dundonald Gymnastics Club’s intended approach
to working with the local community, including Objective 4 of the business plan, which
relates specifically to community. Whilst the business plan provides more detail in relation
to Objectives 1 – 3, less supporting information is provided as to how Objective 4 would be
met or the timescales for this. There is also no indication of the relative priority to be
afforded to each objective.
5.57 I conclude that the benefits to those who participate in gymnastics or related
activities, who may also be members of the local geographic community are clear and the
progression towards reaching these is set out in the business plan. However, whilst there is
a clear intention for the proposals to benefit the local geographic community, including
current users of the Muirhead Activity Centre, there is less clarity as to how these
aspirations would be realised; or over what timescale.


Reason 4: more weighting and more detailed consideration should have been
applied to the local community objections, the number, type and specific issues
raised by the significant objectors in the local community than Dundonald
Gymnastics Club who represent a community of interest as a sporting club
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5.58 Scottish Government guidance (paragraph 10.20) requires authorities to consider
community support for proposals. Paragraph 10.21 goes on to say that “the relative
importance of wider community support will depend on the proposed project. It is particularly
important if the request is for ownership or development of a key site, or will change the
delivery of services, and which therefore affects people in their everyday lives.”
5.59 The guidance continues at paragraph 10.22: “There are often differences of opinion
within communities, and you should not expect unanimous support for a proposal.
However, one of the intended benefits of community ownership and community-led activity
is to increase community cohesion and resilience. A scheme that attracts substantial
opposition and causes division in the community may not have a net benefit. It could also
result in fewer people becoming involved or using the services.”
5.60 Some representations express support for the proposals, identifying the benefits that
their children have gained from participation in gymnastics, whilst others consider the
proposals to be a preferable alternative to closure of the centre.
5.61 Against this support, a significant number of objections have been received. I accept
that some of these objections, notably the petitions, may have been formed prior to full details
of the proposals being available. Nevertheless, a number of the objections have been
sustained throughout the council’s consideration and subsequent review of the application
and during this appeal.
5.62 As noted above, Dundonald Gymnastics Club has taken measures to engage with
representatives of existing clubs and organisers of activities. However, I do not consider that
there is any evidence of wider engagement with users of the centre and the local geographic
community prior to submission of the application.
5.63 The application, understandably, focuses upon the development of the facility for the
community of interest. Whilst it does include some consideration of the community of existing
users and the geographic community, these provisions appear less defined or developed and
to be based on a ‘top down’ approach, rather than being based on consultations about their
wants or needs. For example, there is no evidence to suggest how the three initial priorities
for community involvement identified by Dundonald Gymnastics Club and set out in
paragraph 2.20 above, might relate to the aspirations and needs of the community of current
users of the Muirhead Activity Centre or indeed what the likely demand for such services may
be. I find this lack of consultation to be counter to the advice set out in paragraph 10.23 of
the Scottish Government guidance.
5.64 Based on the significant concerns voiced by some individuals and representatives of
the local geographic community, the importance of the facility to the community, the
consequential changes in the delivery of services that would result from the transfer and the
lack of consultation with the local community I remain unconvinced that the current
proposals would increase community cohesion and resilience.


Reason 5: whether Muirhead Activity Centre was the most appropriate council facility
and a failure to explore with the applicant alternative council venues.
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5.65 The Act allows community transfer bodies to identify assets that it wishes to manage
or acquire; there is no requirement for them to consider alternative assets for their purpose;
or for the relevant authority to offer them a selection of properties from which to choose.
5.66 Whilst the council’s discussions in relation to an alternative property may have been
intended to be helpful, there are no obligations under the Act for Dundonald Gymnastics
Club to consider these alternatives. Nor should Dundonald Gymnastics Club’s rejection of
an alternative be treated as a reasonable ground for refusal of their proposal to acquire
Muirhead Activity Centre.
Obligations imposed on the authority that affect its ability to agree to the request
5.67 The council has confirmed that there are no burdens in the title which would prevent
the proposed asset transfer.
5.68 I note that the centre is located on land held in the Housing Revenue Account (HRA).
However, given the history of the losses being borne by the General Services Account, I do
not anticipate that Scottish Ministers would refuse a request to dispose of the land.
Other matters which the authority considers relevant
5.69 There are no other matters, not already discussed, which the authority considers
relevant.
Alignment with Scottish Government National Outcomes
5.70 Paragraph 13.4 of the Scottish Government guidance advises that asset transfer at
less than market value is justified when the benefits empower communities and align with
local and national priorities. The guidance goes on to say that such benefits are likely to
align with one or more of the Scottish Government’s National Outcomes.
5.71 The nature of the proposal is such that it would contribute principally to a single
outcome, namely: that people are healthy and active. Other aspects of the proposal may
also contribute to other outcomes. For example, the creation of jobs would contribute to the
outcome relating to people have thriving and innovative businesses. I consider that the
existing use and operation of the Muirhead Activity Centre also contributes to the same
National Outcomes.
Demonstration of Best Value
5.72 Relevant authorities have a statutory duty to obtain Best Value in their operations,
including when disposing of or letting property. Best Value is defined as the requirement to
make arrangements to secure continuous improvement in performance whilst maintaining
an appropriate balance between effectiveness and economy. It also requires due regard to
equal opportunities requirements and to contribute to the achievement of sustainable
development.
5.73 Paragraph 13.1 of the Scottish Government guidance states, that when the price
offered for an asset is less than the market value of the property, the relevant authority will
need to consider whether the proposed benefits to be delivered by the community transfer
body justify the proposed discount. The benefits of the request should be proportionate to
the value of the asset and the level of discount. Any decision to transfer an asset must
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represent good use of public resources. Paragraph 13.2 continues by clarifying that
demonstration of Best Value is one way to show that resources are being put to good use.
5.74 In addition, paragraph 13.7 of the same document requires that each of the seven
Best Value themes identified by Scottish Government should be explored with the evidence
provided to evaluate the strength of the case. My assessment of these themes is set out
below.
5.75 In relation to vision and leadership, Dundonald Gymnastics Club has demonstrated a
clear vision for the management and future development of the club and the facility, which
is set out in its constitution and business plan. This focuses on actions that would
contribute, principally, to a single National Outcome: that people are healthy and active.
Expertise to support business development is available through the Trustees and the
business plan provides for investment in skills development for staff to implement the plan.
Supporting financial information has also been provided and the club has demonstrated a
track record in delivering high quality gymnastics training and growth.
5.76 The property is currently owned and managed by the council in line with current
policies and legal obligations. Whilst there is no business plan for the Muirhead Activity
Centre, if the asset transfer is not agreed, the council intends to continue operating the
facility as an activity centre for the local community.
5.77 The application demonstrates established effective partnerships in the form of links
with Scottish Gymnastics, other gymnastics clubs, sporting and health professionals and
South Ayrshire Active Schools. However, as highlighted above, whilst there have been
some discussions with current users of the Muirhead Activity Centre, the proposal does not
demonstrate collaborative working or creation of effective partnerships with existing users of
the centre or the wider local geographic community.
5.78 The current arrangements allow use of the centre for a range of activities organised
by the council and other groups/individuals including an after school club and local
residents’ association.
5.79 In relation to effective governance and accountability, the SCIO has a formal
structure comprising a chairperson, secretary, treasurer and general members. It has an
extensive list of policies and procedures relating to a range of regulatory requirements. Its
constitution, business plan and supporting financial information set out a clear plan for the
future management and expansion of Dundonald Gymnastics Club including details of how
the Muirhead Activity Centre would be integral to this. However, the plan is less clear on
timescales for implementation of some actions, particularly those pertaining to the local
geographic community.
5.80 The centre is currently managed by the council. In the event that the asset transfer
is refused, two permanent members of staff, who have been re-deployed within the council,
will be offered the option to return to their original posts at the Muirhead Activity Centre.
5.81 The SCIO has provided a detailed financial breakdown over a five-year period,
showing sources of revenue and expenditure. This includes sums for general repairs and
maintenance of the facility, but does not identify sums for backlog maintenance. The club
has a credit turnover and assets in the form of equipment. The business plan allows for
development of staff and skills. In addition, the indicative timetable shows the property
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would be in use throughout the day, seven days a week. I am therefore content that the
proposal demonstrates some good use of resources.
5.82 Under the current arrangements, the centre is operated at a loss and there is a
substantial backlog of maintenance costs. There is no business plan in place to
demonstrate how these losses might be addressed, and the plan is to absorb these into
existing service budgets. The backlog of maintenance would be funded through the
council’s capital programme over a number of years. The centre is currently open sevendays a week.
5.83 Little information has been provided as to how performance management will be
measured. The targets within the business plan tend to be general and non-specific and do
not provide quantifiable or tangible figures against which progress can be objectively
measured. Time scales for these general targets are also missing. As a result, the
business plan lacks a robust system to demonstrate progress towards meeting the
Objectives and Vision. The constitution allows for an annual meeting of members, but other
than this, it is not clear how the management of the club would be reported to the wider
community.
5.84 Little detail has been provided about the current arrangements for performance
management of the centre.
5.85 The proposal contains some evidence of how sustainability in relation to finance will
be incorporated into the operation of the centre and that it would contribute towards
ensuring a stronger, healthier society. I also note the potential to introduce more energy
efficient measures as part of required upgrading of heating, insulation and lighting.
5.86 Initial priorities for the Dundonald Gymnastics Club in relation to its objectives for
community relate to increasing participation in sport and gymnastics from those who have
disabilities or hard to reach groups. The indicative timetable includes provision for a variety
of age groups and also access for disability sport, which would aid promoting equality.
However, there are no timescales for the introduction of these opportunities.
5.87 The current arrangements also provide a range of opportunities linked to sport, for a
variety of ages and abilities.
5.88 I conclude that the proposal is able to demonstrate some contribution towards best
value, particularly in terms of vision and leadership; use of resources; and equality, with
limited contributions in respect of effective partnerships; effective governance and
accountability; and sustainability. I do not consider it demonstrates best value in terms of
performance management.
5.89 Considered overall, I find that the proposed transfer would not represent Best Value,
primarily owing to a lack of evidence of partnerships with current users or the community
not linked to gymnastics, a lack of certainty over delivery of benefits and services to the
local geographic community, and the lack of a robust system to demonstrate and record
progress towards meeting the Objectives and Vision of the business plan
Conditions
5.90 Chapter 14 of the Scottish Government guidance sets out the use of conditions to
protect any discount in order to ensure that Best Value is achieved. These require some form
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of restitution, if the project fails. Paragraph 14.5 sets out that the usual trigger points for the
implementation of protective conditions are if the project fails, the community transfer body is
wound up, or it seeks to dispose of the property, either by sale or lease for a purpose other
than was expected at the time of transfer.
5.91 The proposed transfer price to Dundonald Gymnastics Club of £10,000 would
represent a substantial saving on the market value. I therefore agree that it would be
appropriate for the council to protect itself against the risk that benefits may not be delivered.
5.92 As I noted at paragraphs 3.40 – 3.41 above, the council has identified two conditions
that it would wish to be attached to the transfer to protect the council’s interests.
5.93 Use of a ‘clawback’ condition, requiring the community body to repay the difference in
price if the anticipated benefits are not delivered, is a recognised way in which an authority
can protect the discount. In response to my request for further information the council has
indicated that the precise terms of the condition would be subject to negotiation with the
appellants, but it is anticipated it would involve an assessment as to whether or not the
expected benefits of the scheme are realised. A process for dealing with disputes over the
assessment is also proposed. It is suggested that a period of twelve months from the date
of any disposal to the appellants would be a sufficient period to allow the benefits to be
delivered, but the council would be prepared to consider a longer period as part of the
negotiation process. It is intended that the clawback condition would operate for 20 years
after the disposal of the property.
5.94 The council also proposes a first ranking security, to protect the council against the
possibility of the property being sold by the appellants without the clawback payment being
made. The council notes that some grant funders insist on having a first ranking standard
security to secure grant funding, or insist on there being no outstanding standard securities
against the property. The council would be open to discussions to relax this requirement, if
Dundonald Gymnastics Club apply for grant funding, where potential funders set such
conditions.
5.95 The conditions proposed by the council appear to me to be broadly in line with the
Scottish Government guidance. However, this is a matter on which Ministers may wish to
seek their own professional advice in the event that the appeal is allowed.
5.96 In addition to the two conditions discussed above, the council has indicated in its
response to further written information submitted by other parties (18 June 2020) that as a
result of the Covid-19 pandemic, the Muirhead Activity Centre may be required to provide
teaching space for nearby Struthers Primary School. It has requested that, should the asset
transfer proceed, a direction is included in the decision that this should not take place before
30 October 2020 to allow it to use the centre on a temporary basis, if required.
Assessment of outcomes
5.97 Paragraphs 13.8 to 13.12 of the Scottish Government guidance state that it is helpful
to have in place a framework to ensure that all issues have been fairly considered and
clearly recorded and that this can be placed alongside a similar assessment of best value
themes and any other relevant factors. These factors are:
a) value to relevant authority in existing use;
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b)
c)
d)

e)

f)

o feasibility and cost of relocation of services elsewhere;
o potential revenue savings arising from transfer;
value for alternative use/redevelopment;
value for proposed and other community purposes;
level of community benefits;
o extent of community served;
o nature of benefits to be delivered;
o links to relevant authority’s corporate priorities and outcomes;
o community need/demand for the services;
likelihood that benefits will be delivered over a five-year period;
o strength of organisation;
o sustainability of business plan/ project;
o sources and level of funding support;
impact of project failure;
o to surrounding local environment;
o to reputation of the parties;
o to the service users/ relevant authority’s objectives.

5.98 I consider that I have examined the proposed asset transfer in relation to these items
above.
5.99 The guidance suggests assessment on a one to five scale to provide an overview.
Level one is defined as a very strong contribution, level two a strong contribution, level
three moderate, level four weak and level five a poor contribution.
5.100 Considering the merits of the proposal alone, I find that the governance and financial
arrangements are in place and are sound and sustainable. The proposal contains some
evidence of Best Value characteristics, principally in relation to vision and leadership, use of
resources and equality. However, these are aspects that are already represented by the
existing use as an Activity Centre.
5.101 Related projected benefits for the community of interest (gymnastics) are identified
as part of the proposal, but these are not supported by measurable targets against which
progress can be assessed. Some existing uses would be displaced or lost, to the detriment
of the community of current users. Whilst potential benefits for the existing community of
users and the local geographic community, including groups not currently well-represented
are also highlighted in the proposal, there are no targets or timescales for their delivery.
5.102 Whilst the proposal would allow savings in terms of revenue costs and backlog of
maintenance, these need to be offset against the discounted price of the building and the
costs of relocating services and uses that could no longer be accommodated within the
centre.
5.103 For these reasons, I find that the overview which fits the proposed request most
closely is that it would make a moderate or strong contribution, where:


‘Moderate’ is defined in the Scottish Government guidance as: “Governance and
financial arrangements are in place and acceptable. Best value characteristics have
been considered as part of the proposal. Related projected benefits are acceptable
and could lead to value for money.”; whereas
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‘Strong’ is defined as: “Governance and financial arrangements are sound and
sustainable. Best Value characteristics are in evidence in the proposal. Related
projected benefits are demonstrated well and represent value for money.”

5.104 Paragraph 13.13 of the Scottish Government guidance requires that once the
strength of the proposal has been determined, this should be considered against the
financial implications for short-term budget planning and long-term asset strategies. This
will include the consideration of the current use of the asset and any consequent
implications that could arise from the transfer of the asset.
5.105 In my analysis above, I found that although the proposal would result in savings in
revenue and maintenance costs, there are some unquantified costs in terms of relocation of
services. The proposal would provide benefits, primarily, but not exclusively, to the
gymnastics community. The Muirhead Activity Centre is currently a valued asset to the
local geographic community. It already provides benefits in terms of providing activities that
benefit human health and well-being for different ages and abilities. The proposal does not
demonstrate consultation with the local geographic community. The uncertainty about
whether current uses could be satisfactorily either accommodated within the centre or
relocated to other venues coupled with the lack of certainty that the projected benefits of the
proposal for the local geographic community would be delivered or that there is a need/
demand for these opportunities, would favour refusal of the proposal.
Overall conclusions
5.106 When considered against the criteria listed in section 82(3) of the Community
Empowerment (Scotland) Act 2015, I find that the Dundonald Gymnastics Club has provided
a credible proposal for taking over ownership and management of the Muirhead Activity
Centre. The proposal has the potential to:
 create a centre of excellence for a range of gymnastics disciplines;
 provide increased access to gymnastics training;
 provide opportunities for all ages and abilities to participate in activities that promote
health and well-being;
 increase employment opportunities associated to gymnastics and complementary
activities;
 provide equal opportunities for access to sport;
 provide a space for activities, complementary to gymnastics;
 result in revenue and maintenance savings to the council.
5.107 However, I also find that:
 the centre is a valued local resource;
 the centre is not considered by the council to be surplus and the council will continue
to operate it as an activity centre, if the asset transfer does not proceed;
 the centre already provides opportunities for all ages and abilities to participate in
activities that promote health and well-being;
 some of the existing uses could not be accommodated within the centre and it is by
no means clear that these uses could be accommodated elsewhere;
 the proposals demonstrate limited consultation with representatives of existing user
groups, but do not demonstrate consultation with the wider existing community of
users of the centre;
 the lack of consultation with the existing community of users means that the demand/
need for the proposals by this community has not been demonstrated;
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there is no detailed plan or time scale for the implementation of benefits to the local
geographic community or current users of the centre, reducing confidence that these
will be realised;
there would be (unquantified) costs to the council associated with assisting relocation
of some groups;
there is significant local opposition to the proposals, to the detriment of community
cohesion and resilience.

5.108 If this proposal were for an asset, which was surplus or received little use, it would
have much to commend it, but that is not the case. Whilst I note the concerns raised by the
appellants in relation to the long-term sustainability of the centre in the light of ongoing budget
pressures, I have no evidence before me that the centre is under immediate threat of closure.
The council has confirmed that it does not consider the centre to be surplus and that it would
continue to operate the centre, if the asset transfer does not proceed.
5.109 The Muirhead Activity Centre is a well-used resource, which already provides
opportunities for different ages and abilities to participate in a range of sporting activities, at
affordable rates, in an area of social deprivation. It also provides various other services to
the local geographic community, such as provision of a meeting space. That is, many of the
stated benefits of the proposal in terms of access to sports are existing benefits already
provided at the centre. Whilst the proposal offers a revenue saving to the council, it also has
other duties and responsibilities, which may, in certain circumstances, outweigh purely
financial considerations. Provision of services in a deprived area may be one such
circumstance.
5.110 The proposals include aspirations to expand the range of opportunities for the local
geographic community, including provision for disabled sport, which is not currently a specific
offer at the Muirhead Activity Centre. However, there is no firm timetable for doing so, and
no targets against which to measure success, which reduces confidence in the ability of the
proposals to deliver these items
5.111 The introduction of new opportunities would be at the expense of some of the existing
activities. There is no evidence that there is a need or demand from the local geographic
community for this alternative offering. Indeed, based on the number and nature of the
representations, the reverse would appear to be true. There may be potential to re-locate
some of the current activities to other venues, but it is by no means certain that venues which
are suitable in all respects (not just space) are available and could accommodate all the
existing uses.
5.112 Put simply, I find that the proposal represents the substitution of management of the
centre by the council on behalf of the local geographic community with management of the
centre by a charitable organisation, primarily for a community of interest; and substitution of
a broad suite of activities including those that contribute to human health and well-being with
a different set of activities, linked to gymnastics, that also contribute to human health and
well-being. The main benefits in terms of the revenue and backlog savings to the council
need to be balanced against the loss of the asset and the non-financial services it provides
to the local community.
5.113 Overall, I conclude that, whilst there is the potential for the proposed community
asset transfer of the Muirhead Activity Centre to deliver significant benefits in relation to the
criteria set out in section 82 of the Community Empowerment (Scotland) 2015 Act, the
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Scottish Government’s National Outcomes and the Scottish Government’s Best Value, on
balance, I find that the demonstrated benefits of the existing use of the Muirhead
Community Centre to existing users and the local geographic community exceeds the
projected benefits of the proposed asset transfer. I also find that should the asset transfer
proceed in its current form, it would be unlikely to increase community cohesion and
resilience, which is one of the intended benefits of the Act. Consequently, I do not find
reasonable grounds to recommend that the council’s review decision on the asset transfer
request be overturned.
5.114 In reaching my conclusions, I have considered the assessment of the proposal made
by the Community Asset Transfer Advisory Group and its support for the proposal.
Nevertheless, for the reasons I set out above, I find that the benefits accruing from the
existing use of the centre outweigh the projected benefits from the proposal.
Recommendation
5.115 I recommend that the appeal be dismissed and the community asset transfer request
be refused.
5.116 If Ministers are minded to uphold the appeal and approve the request contrary to my
recommendation, in line with Chapter 14 of the Scottish Government’s Asset Transfer
Guidance for Relevant Authorities, I recommend that conditions are attached to the transfer
in order to protect the discount from market value and to ensure that the transfer does not
take place before 30 October 2020 to allow for any temporary use of the centre by the
council in the light of the Covid-19 pandemic.
5.117 In addition, it would be necessary for the council to apply to Scottish Ministers to
transfer the property from the Housing Revenue Account.

Sue Bell
Reporter
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Appendix A: Parties involved in the appeal
(i) Parties who ‘opted-in’ to further procedures and who participated in responses for further
written information
Frances Carson - Muirhead Tenants and Residents Association & Troon Community Council
David Carson – Muirhead Tenants and Residents Association
Anne Cameron
Cllr Craig Mackay
Gordon McGinn
Cllr Phillip Saxton
(ii) Other parties who submitted representations during consideration of the appeal, but who
did not wish to participate in further procedures
In support of the proposals: Iain & Rita Ferguson – in support of the proposals
Opposed to the proposals: Lionel Marks – Good Companions Club
Ian McCreath
David O’ Neill
Anne MacGibbon - Opportunities in Retirement, Troon
Robert Milligan - Troon Community Council
Loretta Watson
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