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What if that other voice we all know so 
well responds by saying, 'We say no, and 
we are the state'? Well we say yes – and 
we are the people. 

Canon Kenyon Wright
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Putting Scotland’s Future in Scotland’s Hands

Introduction by the First Minister of Scotland

Nicola Sturgeon
First Minister  
of Scotland

The Scottish Government believes the best future for Scotland is to be an 
independent country in order to build a fairer, more prosperous society.

It is a fundamental democratic principle that 
the decision on whether or not Scotland 
becomes independent should rest with the 
people who live in Scotland.

There has been a significant and material 
change in circumstances since the 2014 
referendum and therefore, in line with the 
mandate received in the 2016 Holyrood 
election, and reinforced in subsequent UK 
general elections—most recently in December 
2019—the Scottish Government believes 
people in Scotland have the right to consider 
their future once again.

The decision on whether a new referendum 
should be held, and when, is for the Scottish 
Parliament to make – not a Westminster 
government which has been rejected by the 
people of Scotland.

We are today therefore calling on the UK 
Government to ensure a transfer of power is 
made—from Westminster to Holyrood—so that a 
fresh independence referendum is put beyond 
legal challenge. The case for that transfer of 
power is set out in detail in this document. 

It is our position that a referendum should be 
held before the end of 2020 but the precise 
timing will be a matter for the Scottish 
Parliament to decide. 

The Scottish Government is a strong advocate 
of the values of human dignity, freedom, 
democracy, equality, the rule of law, and 
respect for human rights.

We are therefore committed to an agreed, 
legal process which adheres to and celebrates 
those values, and which will be accepted as 
legitimate in Scotland, the UK as a whole, and 
by the international community.

Scotland is not a region questioning its place 
in a larger unitary state; we are a country in a 
voluntary union of nations. Our friends in the 
rest of the UK will always be our closest allies 
and neighbours but in line with the principle of 
self-determination, people in Scotland have the 
right to determine whether the time has come 
for a new, better relationship, in which we can 
thrive as a genuine partnership of equals.
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Scotland’s Right to Choose

The people of Scotland’s 
right to choose their future
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Summary
Scotland is a nation. 

Following the political union of 1707, that nationhood has been 
demonstrated in many ways, including through separate political and 
legal structures, through devolution, through the 2014 independence 
referendum, and through a distinct Scottish constitutional tradition.

The right of the people of Scotland to determine the form of 
government best suited to their needs has been consistently 
accepted for decades across the political spectrum, and is powerfully 
demonstrated by Scotland’s recent history.

The United Kingdom is best understood as a voluntary association 
of nations, in keeping with the principles of democracy and 
self‑determination.

For the place of Scotland in the United Kingdom to be based on the 
people of Scotland’s consent, Scotland must be able to choose whether 
and when it should make a decision about its future.

The decision whether the time is right for the people who live in 
Scotland again to make a choice about their constitutional future is for 
the Scottish Parliament, as the democratic voice of Scotland, to make.



04

Scotland’s Right to Choose

Scotland as a nation

Scotland is one of Europe’s oldest nations. Following the integration of the 
Parliament of England and Wales and the Parliament of Scotland in 1707, 
Scotland remained a nation within the new Union state. The nationhood of 
Scotland and the multi-national character of the United Kingdom have been 
widely recognised, including by the UK Government, by parties across the 
political spectrum and by civic society in Scotland.1 Annex A contains a brief 
summary of the constitutional history of the nation of Scotland.

Scottish nationhood is more than just 
a matter of history or a set of national 
institutions, however. It is also about shared 
values and aspirations, and follows from the 
idea of the people of Scotland as a distinct 
political community, with a right to choose 
their own future.

Before the independence referendum, the 
leaders of the parties in Scotland campaigning 
against independence made a joint statement 
supporting Scotland’s right to choose—

Power lies with the Scottish people and we 
believe it is for the Scottish people to decide 
how we are governed.2 

This understanding of the constitutional 
position of the people of Scotland within the 
United Kingdom is not seriously disputed. 
It has long been accepted by successive UK 
Governments, and by the wider political 
community, that the people of Scotland have 
the right to determine Scotland’s continued 
place in the UK.3 The Claim of Right for 
Scotland, signed in 1989 by a range of 
leading figures and organisations from across 
political and civic life in Scotland, begins by 
acknowledging—

the sovereign right of the Scottish people 
to determine the form of Government best 
suited to their needs.4 

The Claim of Right has since been recognised 
and endorsed by both the Scottish Parliament 
and the UK Parliament.5 Scotland’s continuing 
participation in the Union is based on the 
ongoing agreement and consent of the people 
that live in Scotland.6 

This is because the United Kingdom is not a 
unitary nation-state; it is a Union state. It is 
a multi-national country whose constituent 
parts enjoy different constitutional 
settlements and rights.7 

It is compatible with being a Union state 
for constituent parts of that state to have a 
recognised right to become independent, in 
line with the wishes of the people. The United 
Kingdom recognises, as a matter of both 
international8 and domestic law,9 the right 
of the people of Northern Ireland in certain 
circumstances to hold a referendum on Irish 
reunification; and the UK is legally obliged—
again under international and domestic law—
to implement unification if that is the will of 
the people of Northern Ireland.10 
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Even those that support Scotland’s continuing 
place in the Union recognise Scotland’s right 
to choose. Following the independence 
referendum in 2014, the Smith Commission 
brought together the political parties 
represented in the Scottish Parliament to 
agree proposals for further devolution. The 
Smith Commission took place in the context 
both of all participants accepting the outcome 
of the independence referendum, and of 
three of the five parties represented having 
campaigned for Scotland to stay part of the 
United Kingdom. Nevertheless, under its heads 
of agreement, the Commission concluded—

It is agreed that nothing in this report 
prevents Scotland becoming an independent 
country in the future should the people of 
Scotland so choose.11 

In 2018, the Constitution Reform Group, a 
cross-party association of parliamentarians, 
introduced into the House of Lords an Act 
of Union Bill intended to give effect to the 
principle that “each of England, Scotland, 
Wales and Northern Ireland is a unit that 
both can and should determine its own 
affairs to the extent that it considers it 
should”.12 Their Bill would have placed in  
law the principle that each part of the UK—

remains a constituent nation or part of the 
United Kingdom unless and until a majority 
of the people of that nation or part vote to 
leave in a referendum.13 

The constitutional history of the UK and its 
nations has been exemplified by change 
as much as it has continuity. The UK’s 
constitution is said to be based on the idea 
of parliamentary sovereignty: that the UK 
Parliament is the sole source of sovereignty, 
and that the Crown-in-Parliament can make or 
unmake any law whatever. This theory of the 
constitution is the product of Victorian legal 
thinking, and it has been questioned whether it 
remains an accurate or sensible description of 
the constitutional reality in the UK.14

Scotland has a historic constitutional tradition 
different from that described by the doctrine 
of parliamentary sovereignty. In Scotland, 
sovereignty is traditionally said to lie with 
the people, and to favour a limited rather 
than absolute form of authority, with the 
right to rule being subject to the consent 
of the people.15 The question has been 
asked why the constitution of a Union state 
should reflect only one of the constitutional 
traditions of its constituent nations.16

More recent developments also require 
to be accommodated within a correct 
understanding of the constitution of the 
UK and its nations. Devolved governments 
and parliaments in Scotland gained their 
democratic legitimacy from referendums and 
maintain them through regular elections.17 
It has been accepted that parliamentary 
sovereignty alone would not justify their 
abolition. Following the recommendations of 
the Smith Commission, provision respecting 
their permanence was included in the 
Scotland Act 2016, promoted in the UK 
Parliament by the UK Government.18 
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The principle of the sovereignty of 
Parliament needs to take account not only 
of the devolution settlements, but also of 
UK membership of the European Union, of 
international obligations and international 
human rights regimes, and of recent case law, 
which suggests other principles that require 
to be taken into account when assessing what 
the constitution requires of governments and 
parliaments in the 21st Century.19 

Despite this, the UK Government has recently 
sought to secure recognition in statute that 
parliamentary sovereignty is a permanent 
legal principle in the UK’s legal systems.20 
But just as the principle of parliamentary 
sovereignty emerged when it was understood 
to be an accurate description of the UK’s 
constitution, enshrining it in law would 
prevent it changing or being replaced or 
adjusted where it is no longer an accurate 
description of the modern constitution.

It is the Scottish Government’s view that 
parliamentary sovereignty, whatever its 
historical origins or traditional content, is 
no longer an accurate description of the 
constitution in Scotland or the UK. As the 
Welsh Government argues—

If … it is accepted that sovereignty (some 
of which should be shared) lies with each 
part of the UK, the traditional doctrine 
of the sovereignty of Parliament no 
longer provides a firm foundation for the 
constitution of the UK.21 

The people of Scotland (and of the other 
parts of the UK) have the right to determine 
the form of government that best suits their 
needs, and the constitution of the Union state 
must recognise that. 
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A voluntary association of nations

The Welsh Government has set out its 
understanding of the relationship between 
the nations of the United Kingdom and the 
Union state. If the UK is truly a voluntary 
association of nations, it argues that— 

it must be open to any of its parts 
democratically to choose to withdraw from 
the Union. If this were not so, a nation could 
conceivably be bound into the UK against 
its will, a situation both undemocratic and 
inconsistent with the idea of a Union based 
on shared values and interests.22 

The Scottish Government agrees with this 
analysis. 

Scotland has already demonstrated its right 
to choose its constitutional future, in the 
independence referendum in 2014. Every 
vote in that referendum, whether for Scotland 
to become independent or not, was part of 
an act of self-determination by the people 
of Scotland. The Scottish Government never 
suggested that it could secure independence 
for Scotland without a decision of its people, 
and the UK Government accepted that 
Scotland’s continued place within the United 
Kingdom required the consent of its people.

Scotland’s current place in the United 
Kingdom therefore rests on the principle 
that it is for the people of Scotland to decide 
on their constitutional future, and on the 
outcome of the independence referendum in 
2014. The outcome of the 2014 referendum 
was accepted by both governments, and 
by the people of Scotland and the UK; but 
Scotland’s ability to decide its constitutional 
future cannot be permanently foreclosed 
by it. Either the people of Scotland continue 

to have the right to choose—and to decide 
to make that choice again—or they do not 
have an effective right to determine their 
future. Without such a right, Scotland would 
be bound indefinitely to the Union without 
any possibility of the people who live here to 
express their approval, or otherwise.

The Scottish Government believes that 
it is for the people of Scotland alone to 
make a judgment about when they should 
again make a decision about their future; 
and believes that the people express their 
judgment on this matter through elections 
and through their democratic representatives.

The alternative is that such decisions could 
only be made by the UK Government 
alone, or by Westminster. This would 
leave no mechanism for the people who 
live in Scotland, as a distinct political 
unit, to express their desire for a future 
referendum on independence or on any other 
constitutional reform. The decision would not 
be theirs to take. 

It has never—until now—been suggested that 
these decisions are for anyone other than the 
people of Scotland. It has been said of the 
principle of self-government that—

the people cannot decide until someone 
decides who are the people.23 
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For questions of Scotland’s constitutional 
future, who the people are has been 
conclusively decided. In 1979, 1997 and 
2014 the electorate for referendums about 
Scotland’s place in the UK was the people 
living in Scotland alone. The decision was for 
them, not the UK as a whole or any other 
part of it, to take.

This is what it means for the people of 
Scotland to have the right to decide on their 
future. It is not enough that they can and 
have made choices in the past. Their right 
to make those choices in the future and at a 
time of their choosing must be respected.24 

Given that the people of Scotland have voted 
on manifestos containing pledges on an 
independence referendum, and have elected 
a Scottish Parliament where a majority of 
the MSPs support such a referendum, it risks 
substantial damage to democracy in Scotland, 
and the UK as a whole, if the UK Government 
continues to refuse to acknowledge 
that mandate, by refusing to enter into 
discussions with the Scottish Government. 

To their credit, in 1997 and 2014 UK 
Governments acknowledged and accepted 
mandates delivered by the people of Scotland 
through elections, and enabled constitutional 
referendums to take place. The current UK 
Government’s commitment to Scotland’s right 
to choose will be tested by its willingness 
to acknowledge the Scottish Government’s 
current mandate, reinforced in the recent 
General Election, and enter into discussions 
about it.

The Scottish Government does not believe 
that it is for the UK Government to decide 
whether to respect a mandate given by the 
people of Scotland to their government, 
endorsed by their Parliament. 

The Scottish Government believes that both 
the UK Government and the law should now 
recognise the constitutional and political 
reality: that decisions about whether to hold 
a referendum on Scotland’s constitutional 
future are for the Scottish Parliament, as the 
democratic voice of Scotland, to make. 

This does not mean that the current Scottish 
Government proposes, or any Scottish 
Government would propose, that such 
referendums should become a regular part 
of the governance of Scotland. No political 
party or Scottish Government could expect 
to receive a mandate from people living 
in Scotland if it proposed an unwarranted 
referendum. If one did, it would be a matter 
to be resolved between the Scottish people 
and their Parliament. A Scottish Parliament 
which insisted on a referendum without the 
circumstances to justify it could expect to 
receive the verdict of the Scottish people on 
their judgment at parliamentary elections, 
as well as in any referendum itself. That 
is the nature of democratic accountability, 
and there is no reason that it should apply 
any differently to the question of whether a 
referendum should be held.

To make real this relationship between the 
people of Scotland and their decisions about 
their constitutional future, three things need 
to be enshrined in law—

 � the right of the people of Scotland to 
choose the form of government best suited 
to their needs, 

 � the ability of the Scottish Parliament 
to choose whether and when to hold a 
referendum on Scotland’s constitutional 
future, and

 � the right of Scotland to become an 
independent country, should the people of 
Scotland vote for it to become one. 
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The Scotland Act 1998 recognises that 
the devolution settlement can be changed 
to transfer competences to the Scottish 
Parliament. There has been a consistent 
practice since devolution of the Scottish 
and UK Governments working together to 
consider and negotiate proposed adjustments 
to the devolution settlement. There is a well-
established process for jointly producing 
and considering Scotland Act Orders 
and provisions in Bills for adjusting the 
devolution settlement. The Scotland Act 1998 
makes clear that both the Scottish and UK 
Governments and Parliaments have a role in, 
and responsibility, for this process. 

Powers to hold a referendum on 
independence can be transferred by Order 
under section 30 of that Act, as they were 
in 2013, or by an Act of the UK Parliament. 
Annex B sets out draft provisions which 
would achieve this in a way that reflects the 
principles outlined in this paper.

These measures would enshrine in law the 
United Kingdom as a voluntary association of 
nations, and bring to life the promise that the 
people of Scotland—as has been repeatedly 
asserted—enjoy the right to choose their 
future.



The Scottish Government’s 
mandate to hold a referendum

10

Scotland’s Right to Choose
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Summary
Following the 2011 Scottish Parliament elections, the Scottish 
Government’s mandate to hold a referendum on independence  
was respected by the UK Government and Westminster.

A process was agreed which meant that the 2014 referendum was 
legislated for in Scotland, that the franchise was extended to those 
aged 16 and over, including EU citizens living in Scotland. That 
process was accepted by all participants as legal, decisive and fair.

But there has been a material change of circumstances since 2014, 
and the Scottish Government has a new electoral mandate to hold  
a referendum on independence.

This material change of circumstance is based on:

 � the prospect of Scotland leaving the EU against its will, and 

 � what EU exit has revealed about Scotland’s position within  
the UK.

Commitments were made during the independence referendum that 
the nations of the UK would be treated as a ‘partnership of equals’; 
and commitments were made in response to the EU referendum that 
Scotland’s views would be respected in the process of EU exit. 

But the decisions of the people, parliament and government of 
Scotland have been ignored.

Following the precedent of 2011, the UK Government has a 
democratic duty to recognise the Scottish Government’s mandate 
and take steps to ensure that a referendum legislated for in Scotland 
can take place.

The Scottish Government is committed to delivering a referendum 
on independence that is beyond legal challenge and held to the 
highest international standards, including through the Referendums 
(Scotland) Bill.
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The EU referendum and the Scottish 
Government’s mandate
Scotland’s place in Europe was a major issue 
during the 2014 referendum campaign. 
The Scottish Government’s policy was that 
an independent Scotland should continue 
as a member of the EU.25 The Scottish 
Government argued that one of the benefits 
of independence was a stronger guarantee of 
continued participation in the European Union—

The advantage of independence is that the 
people of Scotland will have the sole and 
final say. We will not be taken out of the EU 
against our wishes as may turn out to be the 
case if we are not independent.26 

By contrast, those against independence 
argued that there was no threat to Scotland’s 
place in Europe from a vote to stay in the 
United Kingdom, and that it was a vote for 
independence that represented the threat to 
Scotland’s continuing EU membership.27 The 
UK Government argued in support of Scotland 
staying part of the UK so that “Scotland 
benefits from the UK’s status within the EU 
and terms of membership”.28 

Following a commitment in the 2015 
Conservative party manifesto to hold a 
referendum on EU membership,29 and the 
formation of a Conservative UK Government 
following that general election, the UK 
Parliament legislated for a referendum  
to be held.30 

At the time, the Conservative party had 
only one MP from Scotland, and 53 of the 
59 MPs representing Scottish constituencies 
voted against the legislation. A proposal to 
give effect to commitments made during 
the independence referendum, by requiring 
majorities in all of the UK’s nations before 
EU exit could take place, was rejected.31 Such 
arrangements are commonly required for 
significant constitutional changes in federal 
and quasi-federal states.

In advance of the referendum vote, the 
Scottish Parliament voted on an all-party 
basis in favour of remaining in the EU.32 

The Scottish National Party’s manifesto for 
the 2016 Scottish parliamentary election, 
which took place shortly before the EU 
referendum, contained a commitment to give 
the people of Scotland a choice if certain 
conditions were met—

We believe that the Scottish Parliament 
should have the right to hold another 
referendum if there is clear and sustained 
evidence that independence has become 
the preferred option of a majority of the 
Scottish people – or if there is a significant 
and material change in the circumstances that 
prevailed in 2014, such as Scotland being 
taken out of the EU against our will.33 
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The SNP formed the government of Scotland 
after this election, based on that manifesto.

The EU referendum was held on 23 June 
2016. In Scotland 62% of voters supported 
remaining in the EU, with a majority for 
remain in every Scottish council area; while 
in England and Wales only 47% of voters 
supported remain. Overall, across the UK, 
17,410,742 people voted to leave and 
16,141,241 voted to remain. This meant that 
Scotland, despite its vote to remain in the EU, 
faced EU exit against its will.

The Scottish Government accepted the result 
of the EU referendum, though the First 
Minister committed to exploring options 
to give effect to the votes of the people of 
Scotland, and to giving the people of Scotland 
a choice over their future.34 The Scottish 
Parliament endorsed this approach,35 and 
in March 2017 it mandated the Scottish 
Government to seek an agreement with 
the UK Government for an independence 
referendum at a time to be determined by 
the Scottish Parliament.36

A mandate reinforced by the people of Scotland
The Scottish Government believes that events since 2016 have reinforced the mandate it 
has from the people of Scotland.

A majority of MSPs in the Scottish Parliament have voted to endorse that mandate.

The people of Scotland express their democratic will through elections. Their votes since 
the EU referendum demonstrate the continued force and relevance of the mandate the 
Scottish Government received in the 2016 Scottish Parliament elections.

In the 2017 UK general election, held after the EU referendum, a majority of Scottish  
MPs were returned on a manifesto that explicitly referenced the mandate from 2016— 

“Last year’s Holyrood election delivered the democratic mandate for an independence 
referendum. The recent vote of Scotland’s national Parliament has underlined that mandate. 
If the SNP wins a majority of Scottish seats in this election, that would complete a triple 
lock, further reinforcing the democratic mandate which already exists.”

In the 2019 UK general election, held after the conclusion of UK-EU negotiations on a 
withdrawal agreement, a majority of Scottish MPs were returned on a manifesto that 
noted the Scottish Government’s mandate and asserted that—

 � “the people of Scotland have the right to choose their own future in a new referendum 
on becoming an independent country,

 � it must be for the Scottish Parliament, not Westminster, to decide when an 
independence referendum should be held—and the SNP intends that it will be in 2020.”
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The material change of circumstances

There are two aspects of events since 2014 
that amount to the material change in 
circumstances that justifies the people of 
Scotland again considering their place in the 
UK—

 � Scotland is set to leave the EU against the 
wishes of the people of Scotland. Leaving 
the EU represents a fundamental change 
in the constitutional arrangements of 
the country, which will be particularly 
damaging to Scottish interests and which 
will take place without the support of the 
people of Scotland.

 � The approach of the UK Government 
to the process of leaving the EU has 
demonstrated that the views and interests 
of Scotland can and will be set aside, 
despite claims that the UK is a partnership 
of equals. 

The people of Scotland voted ‘No’ to 
independence in 2014 following a campaign 
in which commitments were made that such 
a vote would secure Scotland’s place in 
Europe, and that the nations of the United 
Kingdom would, following the referendum, 
operate as a partnership of equals. But the 
United Kingdom, as a member of the EU, that 
Scotland voted to stay part of in 2014 no 
longer exists; and promises that were made 
about Scotland’s place in it have not been 
lived up to. 

No accommodation of Scotland’s 
overwhelming vote to remain in the EU has 
been attempted by the UK Government. 
Instead, the UK Government has approached 
EU exit without regard to either the views of 
the devolved institutions or to the variation 
in the referendum results across the UK. 
Leaving the EU is a fundamental change 
to what the United Kingdom is and how it 
is governed. It is a change that will have a 
particular and profound impact on Scotland. 

The EU’s values are widely shared and 
respected in Scotland: respect for human 
rights and the rule of law, democracy, 
equality and solidarity. The EU’s objectives, 
secured by common policies and by the 
European Single Market and Customs 
Union, are deliberated on and delivered 
by independent states co-operating for 
the common good within a rules-based 
framework of institutions and governance.

There is clear evidence and broad consensus 
that, in the medium- to long-term, any form 
of EU exit will have an enduring negative 
impact on UK and Scottish competitiveness 
and economic performance.37 Moreover, the 
Scottish Government’s analysis suggests that 
Scotland’s rural areas will be amongst the 
most exposed to a no-deal shock.38 Together, 
this suggests that not only will leaving the EU 
damage the UK and Scottish economies, but 
doing so is also likely to increase inequality 
across and between the areas of the UK.

The demographic impact of leaving the EU 
also has a particular and serious effect on 
Scotland. Any reduction in EU migration will 
have an acute effect on Scotland’s population 
growth and demographic composition. A loss 
of EU workers in sectors such as healthcare 
or childcare will adversely affect areas 
already struggling to fill such jobs (such 
as deprived regions, and remote or rural 
communities). Scotland’s working population 
could start to fall, hitting tax revenues as well 
as staffing levels in the NHS, social care and 
other public services.

In December 2016, the Scottish Government 
set out its position on what the votes in the 
EU referendum should mean for Scotland 
and how Scotland might be protected from 
the worst effects of EU exit.39 Scotland’s 
Place in Europe made proposals for giving 
effect to the result of the referendum falling 
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short of its preference of independence in 
the EU. The Scottish Government proposed 
the UK remaining in the European Single 
Market and Customs Union, or the option of a 
differentiated deal for Scotland to reflect its 
vote in the referendum. In her foreword, the 
First Minister said—

the way in which the Westminster 
Government responds to proposals put 
forward by the devolved administrations  
will tell us much about whether or not the  
UK is indeed a partnership of equals.
…
If the real and substantial risks that Brexit 
poses to Scotland's interests cannot be 
mitigated within the UK, the option of choosing 
a better future through independence should 
be open to the Scottish people.

The UK Government did not formally 
respond to the Scottish Government’s 
proposals. Instead, in January 2017, and 
without any consultation with the devolved 
administrations, the then Prime Minister set 
out her ambition for a “hard Brexit”. The UK 
Government dismissed the option of the UK 
remaining in the European Single Market and 
Customs Union, and dismissed the possibility 
of a differentiated deal for Scotland. The 
Article 50 letter, beginning the formal process 
of EU withdrawal, was then sent by the Prime 
Minister in March 2017 without having been 
shared with the devolved administrations 
and without any advance consultation on 
either content or timing.

This lack of consultation took place only a 
few months after commitments were given 
by the UK Government in October 2016 
to “full engagement” with the devolved 
administrations over EU exit and to ensuring 

that “the interests of all parts of the United 
Kingdom are protected and advanced”. A 
new Joint Ministerial Committee on EU 
Negotiations (the JMC EN) was set up with 
terms of reference which gave it the role 
of seeking “to agree a UK approach to, and 
objectives for, Article 50 negotiations”.40 

The JMC EN was never used to discuss 
or agree an approach to EU exit which 
took account of the interests of the 
different nations of the UK. Instead, the UK 
Government pursued a form of withdrawal 
which did not have the support of the 
Scottish Government, Scottish Parliament 
or the people who live in Scotland. The JMC 
EN did not even meet between 9 February 
and 16 October 2017, a key period for 
the negotiations of the initial withdrawal 
agreement, during which the UK Government 
published several documents setting out its 
approach to EU negotiations.41 

Promises of a negotiating position that took 
account of the interests of the nations of the 
UK were unfulfilled.

Throughout the negotiation of the Withdrawal 
Agreement and Political Declaration, at all 
key moments, the Scottish Government were 
consistently informed of the substance of the 
UK Government’s position only at the time of 
publication.42 Beyond the lack of sharing of 
information to enable the JMC EN to exercise 
its functions effectively, at no stage were the 
devolved administrations involved as equal 
partners in shaping either the withdrawal 
agreement or the framework for the future 
relationship. 

In July 2018, the UK Government published a 
White Paper on the Future Relationship with 
the European Union, having shared only four 
short sections of that paper for comment in 
advance and providing an embargoed copy at 
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1am ahead of publication the same morning. 
Neither the JMC EN nor bilateral engagement 
with the devolved administrations were 
involved in developing and agreeing 
that paper or the approach to the future 
relationship with the EU it proposed. 

Under the current UK Government, 
meaningful engagement with the Scottish 
Government over prospective EU exit has 
deteriorated even further.

The Scottish Parliament has consistently voted 
against the UK Government’s proposals for 
EU withdrawal.43 In September 2016, it voted 
on a cross-party basis in favour of Scotland 
remaining in the European Single Market, and 
for the Scottish Government to participate 
fully in the UK-EU withdrawal negotiations.44 
In line with the vote of the Scottish people, 
the Scottish Parliament has voted repeatedly 
against both a no-deal exit from the EU and 
against the withdrawal agreements concluded 
by the UK Government.45 

Even devolution, itself overwhelmingly 
endorsed in a referendum in 1997, has 
been compromised by the UK Government’s 
approach to EU exit. The European Union 
(Withdrawal) Bill, as introduced, sought 
to prevent powers over devolved matters 
returning to the devolved legislatures in 
the event of EU exit.46 When the Scottish 
Parliament withheld its consent to that 
Bill its decision was overruled.47 And when 
the Scottish Parliament sought to prepare 
itself for the devolved consequences of EU 
withdrawal, the UK Government changed 
the law to prevent it from doing so,48 
undermining a fundamental principle of 
the devolution settlement. The UK Supreme 
Court held that the Scottish Parliament 
did, contrary to the arguments of the UK 
Government, have the competence to prepare 
devolved law for the effects of EU exit.49 

The Scottish Government has therefore 
concluded that there has been a material 
change in circumstances since 2014. This 
material change arises from both the 
prospect of leaving the EU without popular 
support in Scotland, and from what events 
since 2016 have demonstrated about 
Scotland’s position in the UK and the ability 
of devolved institutions within the UK to 
protect Scotland’s interests. In summary—

 � Scotland voted by a significant margin to 
remain in the EU but is now faced with the 
prospect of leaving.

 � Scotland’s vote to remain has not been 
recognised in any aspect of the UK 
Government’s approach to EU exit or its 
negotiation of withdrawal agreements.

 � Commitments to involve the devolved 
administrations in setting UK negotiating 
objectives have been ignored. The Scottish 
Government’s proposals for compromise 
were dismissed. 

 � Leaving the EU will have a particular and 
damaging effect on Scotland and Scotland’s 
interests.

 � All-party and cross-party votes of the 
Scottish Parliament have been ignored, and 
the Scottish Parliament’s powers reduced 
without its consent.

The people living in Scotland should 
therefore be asked to reconsider the future 
of their country, in line with the manifesto 
commitments in the 2016 Scottish elections 
and the 2017 and, most recently, 2019 
Westminster elections. These votes provide 
a clear mandate to the current Scottish 
Government.
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Scotland’s democratic deficit and the EU referendum
The EU referendum was held in June 2016 by a Conservative Government, which at that 
time had just one MP in Scotland. The decision to hold the referendum was therefore 
taken against the wishes of the clear majority of people in Scotland. While having 
particularly important consequences, the Brexit process is just one example of what 
has been called “the democratic deficit”: the situation in which Scotland is governed 
from Westminster by governments that have failed to win most seats in Scotland and 
are often in office with only a small proportion of the vote in Scotland. For 40 of the 
74 years since 1945, more than half of the post-war period, Scotland has been ruled by 
governments elected by fewer than half of Scottish constituencies. 

The main advantage of independence is that Scotland’s choices will determine Scotland’s 
future. The experience of EU exit demonstrates this. The votes of the people of Scotland 
and of its democratic representatives in both Parliaments have had no effect on 
Scotland’s place in Europe, or on the UK’s approach to EU negotiations.

2015: 
53 of Scotland’s  

59 MPs vote  
against holding the  

EU referendum.

2016: 
the people of Scotland 
vote by 62% to 38% to 

stay in the EU.

2016: 
Only one of 

Scotland’s 59 MPs 
votes to trigger 

notification  
of EU exit under 

Article 50.

2017: 
69 of Scotland’s 

129 MSPs vote to 
mandate the Scottish 
Government to agree 

a referendum on 
independence with 
the UK Government.

2017: 
in the General 
Election, 35 of 
Scotland’s 59 

MPs are elected 
on a manifesto 

commitment that 
“when the final 

terms of the deal are 
known, it is right that 
Scotland should have 

a real choice about 
our future.”

2018: 
46 of Scotland’s 59 
MPs voted against 
the passage of the  

EU (Withdrawal) Bill

2018: 
93 of Scotland’s  

129 MSPs vote not 
to consent to the EU 

(Withdrawal) Bill.  
The Bill passes 
regardless, and 

restricts the powers 
of the Scottish 
Parliament to  

prepare for EU exit.

2019: 
in the General 
Election, 53 of 

Scotland’s newly 
elected 59 MPs are 

committed to a 
further referendum 
on EU membership. 
47 of 59 are elected 
on an SNP manifesto 

commitment 
referencing and 
reinforcing the 

Scottish Government’s 
mandate in respect 
of an independence 

referendum.
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A process for agreeing the terms of this 
referendum should therefore now begin. 
The Scottish Government considers that the 
mandate it received in the 2011 Scottish 
parliamentary elections, and the negotiation 
and agreement that followed, represents a 
precedent for the way in which governments 
in these islands should acknowledge and 
respect the principle of self-determination.
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The precedent of 2011 and the road to the 
2014 referendum

In 2011, the Scottish National Party’s 
manifesto contained a commitment for  
a referendum on independence to be  
held in the following session of the  
Scottish Parliament.50 Following that  
election, the SNP formed a government  
with a mandate to hold a referendum.

The UK Government accepted the Scottish 
Government’s mandate, and accepted that it 
was based on the SNP manifesto pledge for  
a referendum on independence. 

In January 2012, in a consultation on an 
independence referendum in Scotland, the 
then Prime Minister and Deputy Prime 
Minister said—

The Scottish National Party entered the May 
2011 election with a manifesto pledge for 
a referendum on independence. They have 
campaigned consistently for independence, 
and while the UK Government does not 
believe this is in the interests of Scotland, 
or the rest of the United Kingdom, we will 
not stand in the way of a referendum on 
independence: the future of Scotland’s place 
within the United Kingdom is for people in 
Scotland to vote on.51 

In January 2012, the Scottish Government 
published a consultation on its proposals 
for organising, running and regulating 
the referendum.52 It set out plans for a 
referendum legislated for in the Scottish 
Parliament, and conducted to the 
highest international standards.53 That 
consultation paper also committed the 
Scottish Government to working with the 
UK Government to agree a legal basis for 
the referendum that would put it beyond 
challenge.54 

The UK Government acknowledged that it 
would not be appropriate to seek to prevent 
a referendum from taking place. Instead, it 
accepted that it had a duty to facilitate one,55 
and acknowledged that such a referendum 
should be “made in Scotland”.56 

The Scottish Government and UK Government 
then entered into constructive discussions. 
These discussions were not about whether 
the Scottish Government had a mandate 
to hold a referendum, nor whether such 
a referendum should be legislated for in 
Scotland. They were concerned with how the 
question over the competence of the Scottish 
Parliament to legislate for a referendum 
could best be put beyond doubt, and about 
certain matters relating to the conduct of the 
referendum that both governments wished to 
see addressed.

Agreement was reached in October 2012. 
Known as the ‘Edinburgh Agreement’, this 
expressed both governments’ intention that 
the referendum should—

– have a clear legal base;

– be legislated for by the Scottish Parliament; 

–  be conducted so as to command the 
confidence of parliaments, governments 
and people; and 

–  deliver a fair test and a decisive expression 
of the views of people in Scotland and a 
result that everyone will respect.57 
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The Edinburgh Agreement also committed 
both governments to working together 
constructively following the referendum 
result.58 

Following the Edinburgh Agreement, the 
UK Government and Scottish Government 
promoted an Order in Council under section 
30 of the Scotland Act 1998 to allow a 
referendum to be held before the end of 
2014.59 This Section 30 Order was approved 
in the Scottish Parliament60 and in both 
Houses of the UK Parliament.61 It became 
law on 13 February 2013. It clarified that 
a referendum on independence would be 
within the powers of the Scottish Parliament 
provided that it was held before the end 
of 2014 and gave voters a single choice 
between two alternatives.

Two Bills were passed in the Scottish 
Parliament to allow the referendum to  
take place—

 � The Scottish Independence Referendum 
(Franchise) Bill set out who was entitled 
to vote, on a franchise including 16 and 
17-year-olds and EU citizens. 

 � The Scottish Independence Referendum 
Bill set out the question that would be 
asked in the referendum, provided rules 
for the conduct of the referendum and 
the counting of votes, and set out the 
referendum campaign rules, including the 
role of the Electoral Commission. 

On 18 September 2014, the people of 
Scotland were asked ‘Should Scotland become 
an independent country?’ 2,001,926 votes 
were cast for ‘No’, and 1,617,989 votes were 
cast for ‘Yes’. The result of the referendum 
was accepted by the Scottish Government.

The Electoral Commission concluded that  
the 2014 independence referendum was 
“well run”.62

A referendum made in Scotland 
The Scottish Government is committed to the rule of law. 

In 2014, the independence referendum was held on an agreed basis. Both the UK and 
Scottish Governments agreed that the referendum should be held, agreed its timing and 
its franchise, and agreed to respect the result.

The Scottish Government is committed to agreeing a process for giving effect to its 
mandate for a further independence referendum. When they make a decision about their 
future, the people of Scotland must do so in the knowledge that their decision will be 
heard and respected and given effect to: not just by the government in Scotland, but also 
by the UK Government, by the European Union and by the international community. 

For a referendum to have this legitimacy, it must have the confidence of all of those that 
it would effect. This means not just the UK Government acknowledging and respecting the 
Scottish Government’s mandate, but the Scottish Government and UK Government seeking 
to agree the proper lawful basis for the referendum to take place. 

Ultimately, this will mean that in the event of a vote for independence, the decision of 
the people of Scotland to become independent will be recognised and respected in these 
islands, in Europe, and internationally. Scotland will have become an independent state, 
constitutionally and lawfully.
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A model for recognising a mandate

The Scottish and UK Governments may not 
have agreed in 2012 about whether Scotland 
should become an independent country, but 
they agreed that such a decision was for the 
people of Scotland alone to take. They agreed 
that the Scottish Government had a mandate 
to hold a referendum following the 2011 
elections, given the support of a majority 
of members of the Scottish Parliament for 
such a referendum. They agreed that the 
Scottish Parliament should be responsible 
for delivering the referendum. And they 
agreed that both governments had a duty, 
despite their different perspectives on the 
question, to respect the democratic principle 
that the question of Scotland’s future should 
be decided in Scotland and to agree a lawful 
process for allowing the people of Scotland to 
decide.

That level of agreement was in accordance 
with well-established principles of good 
government, and with the democratic reality 
that the views of the people of Scotland on 
matters of national importance are expressed 
through elections. And it was in accordance 
with the principle—accepted by the Scottish 
and UK Parliaments and Governments—that 
the people of Scotland have the right to 
determine the form of government best 
suited to their needs.

The UK Government accepted in 2011 that 
a mandate to hold a referendum could be 
communicated by the people of Scotland 
through elections to the Scottish Parliament, 
and through the formation of a Scottish 
Government. As the then-Secretary of State 
for Scotland said—

This process began with the Scottish National 
Party’s victory in the May 2011 Scottish 
parliamentary elections and its manifesto 
pledge to hold an independence referendum. 
From the very beginning, we recognised the 
political mandate that the SNP had secured 
for a referendum.63 

Following the experience of 2011, 
governments in Scotland, political parties in 
Scotland and, most importantly, the people 
voting in Scottish parliamentary elections 
will have made decisions about their policies, 
their manifestos and their votes in the 
expectation that electoral mandates would be 
respected. 

The Scottish Government is clear that its 
preference is for a referendum to be held in 
2020. This would allow, in the event of a vote 
for independence, the smoothest transition to 
an independent Scotland taking its place as a 
member state of the European Union. There 
would be clear advantages in Scotland being 
able to make a decision about its future as an 
independent country in Europe before any 
process of divergence between UK and EU 
law has begun. Other parties have expressed 
their views about the appropriate timing of a 
future referendum.64 These are contributions 
to a debate that, in the Scottish Government’s 
view, is one for the Scottish Parliament to 
have and ultimately to decide on.

The Scottish Government is already taking 
steps to ensure that a referendum could 
be delivered to its preferred timetable 
through the Referendums (Scotland) Bill, 
which provides a framework for holding 
referendums in Scotland. The precedent 
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of 2011 provides a basis for the Scottish 
and UK Governments to come to swift 
agreement over the legislation required to 
put beyond doubt the Scottish Parliament’s 
power to use the Referendums Bill to hold an 
independence referendum.

The decision whether and when that 
referendum should be held ought to be for 
the Scottish Parliament, empowered to make 
such decisions by the people who live here. 
The Parliament is the democratic voice of 
the people of Scotland, and the inheritor of 
Scottish constitutional tradition.

We call on the UK Government to enter discussions about the Scottish 
Government’s mandate for giving the people of Scotland a choice, 
and to agree legislation with the Scottish Government that would 
put beyond doubt the Scottish Parliament’s right to legislate for a 
referendum on independence.
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Annex A: Scotland as a nation –  
its constitutional story so far
Scotland is a nation, with the institutions 
of a nation. Following the political union 
of the two Kingdoms and Parliaments, 
distinct legal and national institutions were 
retained in Scotland: the separate Scottish 
legal system and courts system, separate 
local government in Scotland, a distinctive 
tradition in university and school governance, 
and the independence of the Scottish church. 
The Lord Advocate and Solicitor General 
for Scotland were retained as ministerial 
offices in respect of Scotland. Nationhood 
persisted.65 

Administrative devolution—the separate 
ministerial and official discharging of 
domestic responsibilities in Scotland—
developed in 1885, with the appointment of 
the Secretary for Scotland. From 1892, this 
minister sat in Cabinet, and from 1926 was 
renamed the Secretary of State for Scotland, 
with full Cabinet rank. Administrative 
devolution recognised the different needs 
of Scotland and the different institutional 
architecture of the state in Scotland.

At various points in the 20th century 
all major political parties supported an 
assembly or parliament in Scotland. In 1997, 
following a pledge in the Labour manifesto, 
a referendum was held in Scotland on the 
establishment of a Scottish Parliament. The 
Scottish people voted by a large margin for 
the Scottish Parliament and for tax-varying 
powers, and it was opened in July 1999. 

Through the 20th and 21st centuries, both 
before and after devolution, Scotland 
developed its national institutions: a Scottish 
NHS was established after the Second World 
War, and further devolution since 2012 has 
led to the establishment of national Scottish 
bodies for the collection of tax and for 
the administration of social security. The 
Scottish judiciary, courts and prosecution 
services already operate in a number of 
international forums, with the Crown Office, 
the Scottish courts and Police Scotland 
independently participating in structures 
for European judicial and prosecutorial 
cooperation. The Scottish Government’s 
international offices and programmes of 
international development represent and 
promote Scotland internationally.
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Timeline

1306: Robert Bruce is 
crowned King of Scots 
during the Wars of 
Scottish Independence.

1853: the National 
Association for the 
Vindication of Scottish 
Rights is formed.

1913: a Home Rule Bill for 
Scotland passes its Second 
Reading in the UK Parliament, 
but the First World War 
prevents its passage.

1320: the Declaration of 
Arbroath leads to wider 
recognition of Scotland as a 
nation-state, both within these 
islands and internationally.

1707: the treaty of Union between the 
independent kingdoms of Scotland and 
England creates a union state under a 
single Crown and Parliament. Scotland’s 
legal system, educational system and 
religious institutions are preserved by 
the terms of the Union.

1934: the Scottish National 
Party (SNP) is formed.

1100s: the consolidation of 
royal power in Scotland under 
David I leads to the emergence 
of Scottish nationhood.

1885: the first Secretary for 
Scotland is appointed, to 
represent Scottish interests 
in the UK Government.

1886: the Scottish Home Rule 
Association is formed.

1400s: the Universities of 
St Andrew’s, Glasgow and 
Aberdeen are founded.

Until 1707: apart from a short 
period of incorporation into a 
Commonwealth under Oliver 
Cromwell, Scotland remains an 
independent country.

1948: under the post-war 
Labour government, a 
separate National Health 
Service in Scotland is 
established.

1472: Norway cedes 
Orkney and Shetland 
to the Scottish Crown.

1603: James VI of Scotland 
inherits the throne of the 
Kingdom of England in the 
Union of the Crowns. Scotland 
and England remain separate 
nation-states.

1968: the Declaration 
of Perth commits 
the Conservatives to 
Scottish devolution.

1532: the College of Justice, 
comprising Scotland’s highest 
courts, is established.

1973: the Kilbrandon 
Report recommends 
devolved assemblies 
for Scotland and Wales.



26 27

Scotland’s Right to Choose Putting Scotland’s Future in Scotland’s Hands

Timeline
1975: in a referendum on 
whether to remain in the 
European Communities, the 
United Kingdom as a whole votes 
to remain, with 58% of Scottish 
voters choosing to remain. 

2013: the Scottish Government 
publishes Scotland’s Future, 
the most comprehensive 
prospectus for an independent 
country ever prepared.

2016: a referendum on EU 
membership is held. 62% of 
Scottish voters choose to remain 
in the EU, but the referendum is 
a victory for leaving the EU.

1979: in a referendum on 
establishing a devolved assembly 
in Scotland, 52% of those that 
voted supported its establishment, 
though this fell short of the 40% of 
the total electorate required by the 
referendum legislation.

2012: the Scottish Government and 
UK Government sign the Edinburgh 
Agreement.

1973: the United Kingdom joins 
the European Communities, later 
to become the European Union.

2014: a referendum on 
Scottish independence is 
held, with a turnout of 85%. 
55% of voters choose to 
stay in the United Kingdom. 
Following the referendum, 
the Smith Commission is 
established to recommend 
further devolution to the 
Scottish Parliament.

2016: further powers are 
devolved to the Scottish 
Parliament, including powers 
over the electoral system in 
Scotland and some powers 
over social security.

2017: for the first time, 
Scotland sets separate 
income tax rates and bands 
from the rest of the UK.

1989: the Claim of Right is signed 
by Scottish political and civic 
leaders. It asserts the right of the 
people of Scotland to determine 
the form of government best 
suited to their needs.

2009: the Calman Commission, a review of 
the Scottish Parliament’s powers set up by 
the Scottish Parliament following the 2007 
election, recommends further devolution, 
including of tax-raising powers.

2018: for the first time, by passing 
the EU (Withdrawal) Act 2018, the 
UK Parliament legislates in respect 
of devolved matters without the 
Scottish Parliament’s consent, in 
breach of the Sewel Convention.

1995: the Scottish 
Constitutional Convention 
publishes Scotland’s 
Parliament, Scotland’s 
Right, a blueprint for a 
Scottish assembly.

1998: the Scotland Act  
is passed, establishing  
the Scottish Parliament 
and Scottish Executive 
(now Government).

2007: the first administration that supports 
an independent Scotland is formed, an SNP 
minority government. It begins a National 
Conversation about the benefits of both 
further devolution and independence.

2019: the Scottish 
Government seeks to agree 
with the UK Government a 
process and legal basis for 
holding a referendum on 
Scottish independence.

1997: over 74% of those 
voting in a referendum 
on devolution in Scotland 
support the establishment  
of a Scottish Parliament.

1999: the first post-devolution 
Scottish Parliament convenes 
and a Labour-Liberal Democrat 
coalition Scottish Executive is 
formed.
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Annex B: draft legislation 

The people of Scotland have the right to determine the form of government best 
suited to their needs. The Scottish Government believes that the law should reflect this. 

The Scottish Government also believes that when the people of Scotland are invited 
to make a choice about their future, they should do so understanding what the 
consequences of their vote would be; and with a guarantee that any vote to become 
independent would be respected and acted upon by the UK Government. 

The experience of the EU referendum has demonstrated some of the risks involved 
in inviting a vote on a significant constitutional proposition without setting out in advance the 
consequences of a vote for change. The Scottish Government has therefore prepared the 
legal provisions that, in its view, would best give effect to both the principle that it is for the 
Scottish Parliament to determine whether and when any vote on Scottish independence is 
held, and give effect to the principle that should the people of Scotland vote in a referendum 
for independence, Scotland would have the right to prepare itself for independence. 

Recognising Scotland’s right to choose 

 

1 Scotland’s right to self-determination 

(1) The Scotland Act 1998 is modified as follows. 

(2) After section 63A insert— 

“63B Scotland’s right to self-determination 

(1) It is recognised that the people of Scotland have the right to determine the form of 
government best suited to their needs. 

(2) The purpose of this section is to signify the commitment of the Parliament and 
Government of the United Kingdom to the people of Scotland’s right to self-
determination.”. 

(3) The title of Part 2A becomes “The people of Scotland’s right to decide their constitutional future”. 
 

This provision would place in statute a recognition of the principle set out in the 
Claim of Right 1989: that it is for the people of Scotland to decide the form of government 
best suited to their needs. 

This provision would be amended into the Scotland Act 1998, alongside other 
constitutional provision relating to Scotland. It would, as a result, sit alongside the provision 
respecting the permanence of the Scottish Parliament and Government. Part 2A of the 
Scotland Act would then provide that the Scottish Parliament and Government cannot be 
abolished without a referendum being held, and contain an affirmation of the people of 
Scotland’s right to self-determination. Both statements would complement each other, as 
expressions of the right of the people of Scotland to determine their constitutional future.  
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The power to hold an independence referendum 

 
2 Scottish Parliament’s competence to legislate for an independence referendum 

In Part 1 of schedule 5 of the Scotland Act 1998 (general reservations), after paragraph 5 insert— 

“5A Paragraph 1 does not reserve a referendum on the independence of Scotland from the 
rest of the United Kingdom.”. 

 

These provisions would put beyond doubt that the Scottish Parliament has the 
competence to legislate for a referendum on the subject of Scottish independence.  

Schedule 5 of the Scotland Act 1998 sets out the matters reserved to the UK 
Parliament, and therefore outwith the competence of the Scottish Parliament. This includes 
certain aspects of the constitution. This amendment to Schedule 5 of the Scotland Act 
would clarify that this reservation does not include the holding of a referendum on Scottish 
independence. 

This amendment could be made in either an Order in Council under section 30 of the 
Scotland Act, as was done for the 2014 referendum, or by an Act of the UK Parliament. The 
section 30 Order passed for the 2014 referendum contained conditions as to its conduct and 
timing. Any conditions which the governments agreed for the transfer of power over the 
holding of a referendum could be included in either a Section 30 Order or an Act, as required. 

Further reserved provision relating to the conduct of the referendum would be 
required, as it was for the referendum held in 2014, such as providing for referendum 
campaign broadcasts. 

Recognising the UK as a voluntary association of nations 

 
3 Duty of both Governments to cooperate following a vote for Scottish independence 

After section 63B of the Scotland Act 1998 (inserted by section 1 of this Act) insert— 

 “PART 2B 

PREPARATIONS FOLLOWING A VOTE FOR SCOTTISH INDEPENDENCE 

63C Duty of both Governments to cooperate 

 The Scottish Government and the Government of the United Kingdom must work 
together in the interests of the people of Scotland and the people of the rest of the United 
Kingdom respectively with a view to securing that the decision of the people of Scotland 
that Scotland should become an independent State is given effect to as quickly, fairly 
and effectively as possible.”. 
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4 Extension of legislative competence 

(1) The Scotland Act 1998 is modified as follows. 

(2) In section 29 (legislative competence) after subsection (5) insert— 

“(6) Subsection (2) is subject to section 63D.”. 

(3) After section 63C (inserted by section 3 of this Act) insert— 

“63D Extension of legislative competence 

(1) A provision of an Act of the Scottish Parliament is not outside the legislative competence 
of the Parliament if— 

(a) the provision would be outside that competence (but for this section) by virtue of 
paragraph (b) or (c) of subsection (2) of section 29, 

(b) the provision is not outside that competence by virtue of paragraph (a), (d) or (e) 
of that subsection, and 

(c) the Act provides that the provision does not come into force, and may not be 
brought into force, before independence day. 

(2) A provision of an Act of the Scottish Parliament is not outside the legislative competence 
of the Parliament if it specifies, or confers the function of specifying, the day on which 
Scotland becomes an independent State. 

(3) In subsection (1), “independence day” means the day specified by virtue of an Act of the 
Scottish Parliament as the day on which Scotland becomes an independent State.”. 

 
5 Extension of executive competence 

(1) The Scotland Act 1998 is modified as follows. 

(2) In section 53 (general transfer of functions), after subsection (1) insert— 

“(1A) The reference in subsection (1) to a function being exercisable within devolved 
competence does not include a function so far as it is exercisable within devolved 
competence by virtue of section 63E.”. 

(3) In section 54 (devolved competence)— 

(a) in subsection (1) after “this section” insert “and section 63E”, 

(b) after subsection (3) insert— 

“(4) The following questions are to be determined, for the purposes of this section, without 
regard to section 63D— 

(a) whether a provision would be outside the legislative competence of the Parliament 
if it were included in an Act of the Scottish Parliament, and 

(b) whether a provision of an Act of the Scottish Parliament conferring a function (or, 
as the case may be, conferring a function so as to be exercisable in a particular 
way) would be outside the legislative competence of the Parliament.”. 

(4) After section 63D (inserted by section 4 of this Act) insert— 

“63E Scottish Ministers’ powers to prepare for independence 

(1) Despite section 54(2) and (3), it is within devolved competence to exercise a function 
for the purpose of preparing for Scotland becoming an independent State. 

(2) The functions mentioned in subsection (3) are, so far as they are— 
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(a) exercisable within devolved competence by virtue of subsection (1), and 

(b) not otherwise exercisable within devolved competence, 

 exercisable by the Scottish Ministers as well as by a Minister of the Crown.  

(3) Those functions are— 

(a) those of Her Majesty’s prerogative and other executive functions which are 
exercisable on behalf of Her Majesty by a Minister of the Crown, 

(b) other functions conferred on a Minister of the Crown by a prerogative instrument, 

(c) functions conferred on a Minister of the Crown by any enactment (whenever 
passed or made). 

(4) Subordinate legislation made by virtue of subsection (2) may not be made so as to come 
into force before independence day (as defined in section 63D(3)). 

(5) In relation a function that is exercisable within devolved competence by virtue of this 
section, references to a pre-commencement enactment in sections 117 to 122 are to be 
read as references to any enactment (whenever passed or made).”. 

 
6 Further powers to prepare ahead of independence day 

After section 63E of the Scotland Act 1998 (inserted by section 5 of this Act) insert— 

“63F Power to prepare for enactments coming into force after independence day 

(1) A public authority may take any step that the authority considers necessary or expedient 
in anticipation of the coming into force of— 

(a) a provision of an Act of the Scottish Parliament that is within the legislative 
competence of the Parliament by virtue of section 63D, or 

(b) a provision contained in subordinate legislation made— 

(i) by virtue of such an Act, or 

(ii) by virtue of section 63E. 

(2) Such steps include— 

(a) making, confirming or approving subordinate legislation, 

(b) establishing bodies corporate, 

(b) making appointments, 

(c) giving notices or documents, 

(d) prescribing forms. 

(3) Nothing in this section permits subordinate legislation to be brought into force before 
the provision conferring the power to make it comes into force. 

(4) In subsection (1), “public authority” means any public body, public office or holder of 
such an office.”. 
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7 Restriction on commencing certain enactments before independence day 

After section 63F of the Scotland Act 1998 (inserted by section 6 of this Act) insert— 

“63G Restriction on commencing certain enactments before independence day 

 An enactment that purports to bring any of the following into force before independence 
day (as defined in section 63D(3)) is of no effect— 

(a) a provision of an Act of the Scottish Parliament that is within the legislative 
competence of the Parliament by virtue of section 63D, 

(b) a provision contained in subordinate legislation made— 

(i) by virtue of such an Act, or 

(ii) by virtue of section 63E.”. 

 
8 Commencement 

(1) This following come into force on the day after Royal Assent: sections 1 and 2 and this section. 

(2) The other sections come into force only in the event that a majority of the people of Scotland vote 
for Scotland to become an independent State in a referendum held under, or by virtue of, an Act 
of the Scottish Parliament. 

(3) In that event, the other sections come into force— 

(a) on the day after the period for legally challenging the result of the referendum expires 
without such a challenge being brought, or 

(b) if, before the period expired, such a challenge has been brought and it has not been finally 
concluded when the period expired, on the day after the challenge is finally concluded. 

(4) For the purposes of subsection (3)— 

(a) references to a legal challenge to the result of the referendum are to proceedings questioning 
the number of ballot papers counted or votes cast in the referendum, 

(b) a legal challenge is finally concluded when— 

(i) the proceedings before the Outer House of the Court of Session have been 
withdrawn, dismissed or otherwise discontinued and (ignoring any power of the 
Inner House of the Court to grant permission to take a step out of time) no further 
step can be taken, 

(ii) an appeal to the Inner House of the Court of Session against the final decision of the 
Outer House in the proceedings has been withdrawn, dismissed or otherwise 
discontinued and (ignoring any power of the Supreme Court to grant permission to 
take a step out of time) no further step can be taken, or 

(iii) an appeal to the Supreme Court against the final decision of the Inner House of the 
Court of Session has been withdrawn, dismissed or otherwise discontinued. 

 

These provisions are designed to only become legally effective should there be a 
vote in a referendum by the people of Scotland for Scotland to become independent, and 
the period for challenging the referendum result had expired. They would therefore provide, 
in advance, for the immediate legal consequences of any vote for independence.  
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These provisions would require the Scottish Government and the UK Government to 
work together in the interests of the people of Scotland and the rest of the UK respectively, 
to ensure that any vote by the people of Scotland to become independent is given effect to. 
It would be in the interests of Scotland and the rest of the UK that the responsibilities of 
each government in the event of a vote for Scottish independence are clear and 
understood. 

These provisions would also, in the event of the people of Scotland voting for 
Scotland to become independent, transfer competence to make preparations for 
independence to the Scottish Parliament and Government and to public authorities more 
widely. This would enable the bulk of the preparations required for Scotland to become 
independent to take place in Scotland. It would also enable the debate about how best to 
approach these preparations to take place in Scotland and to begin shortly after any vote to 
become independent.  

Much of the legislative preparation for independence required would not have to 
come into effect until independence, but these provisions allow for some preparations to 
take effect earlier where this would be appropriate.  

The UK Parliament would retain the ability to legislate for Scotland and the UK 
Government would retain the ability to act in Scotland during the transition to 
independence.  

Some legislative preparation for independence would be necessary in the UK 
Parliament. The removal of Westminster’s ability to legislate for Scotland, for example, 
would not occur until the point of independence itself, and would require Westminster 
legislation.  
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