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Ministerial Foreword 

 

The Personal Injury Discount Rate (PIDR) is an adjustment of an award of damages 
to reflect the fact that the injured person is able to invest the money before the loss 
or expense for which it awarded has actually occurred.  That investment will 
generate a return and the PIDR aims to take that into account so as to avoid over- or 
under-compensation. The current rate in Scotland is +0.5% and was set in 
September 2024.  The method for calculating the PIDR is set out for Scotland in 
Schedule B1 and for Northern Ireland in Schedule C1 of the Damages Act 1996 and 
is designed to create a fair and accurate way to set the discount rate, taking account 
of a range of factors. 

When the Scottish Government considered the PIDR in 2024 the view was taken 
that there was not the flexibility to prescribe an adjusted inflation index in regulations.  
The effect was that, while the inflationary pressures faced by an injured person will 
mostly lie somewhere between a prices-based or earnings-based index, the 
regulations can only prescribe an unadjusted index.  Depending on the index 
chosen, this will wither under- or over-compensate the injured person.  The purpose 
of this consultation is to seeks views on this matter so that going forward the 
legislation has the needed flexibility to ensure that an injured person is fully 
compensated, no more or no less. 

The consultation also seeks views on the judicial rate of interest which is, at 8% on 
post-decree awards, viewed by a number of stakeholders as not being at an 
appropriate level, particularly at a time when interest rates are significantly lower. 

 

Siobhian Brown MSP 

Minister for Victims and Community Safety 

  

https://www.legislation.gov.uk/ukpga/1996/48/contents
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Chapter One – Introduction and Background 

Personal Injury Discount Rate 

Background 

1.1 An award of damages is designed to compensate a wrongly injured person for 

the loss and harm caused by the injury – no more and no less. Where damages 

for personal injury are awarded for future pecuniary loss in the form of a lump 

sum, that award is adjusted to reflect the fact that the injured person is able to 

invest the money before the loss or expense for which it awarded has actually 

occurred. That investment will generate a return and the factor by which the 

award is adjusted is determined by the personal injury discount rate (‘discount 

rate’) which represents the rate of return which can be expected from an 

appropriate investment. The discount rate is only relevant in cases where there 

are losses which will require to be met – such as future salary losses and/or 

future care costs. 

1.2 Part One of the Damages (Investment Returns and Periodical Payments) 

(Scotland) Act 2019 (“the 2019 Act”), reformed the law on the setting of the 

discount rate by making provision for a method and process which is clear, 

certain, fair, regular, transparent and credible. It put in place a new statutory 

regime for calculating the discount rate which should be applied to future 

pecuniary losses for personal injury cases; established a timeframe for the review 

of the discount rate; and provided that the task of reviewing and assessing the 

rate will fall to the Government Actuary. 

1.3 The 2019 Act amended the Damages Act 1996 to provide a detailed 

methodology for determining the discount rate for Scotland, as set out in 

schedule B1. This is based on returns from a hypothetical investor investing in a 

notional investment portfolio over 43 years1. Deductions are then made to the 

rate of return to take into account: inflation (in order to provide a rate of return net 

of damages inflation); taxation; the cost of investment advice; and to reduce the 

risk of under-compensation. 

1.4 The discount rate is set separately for Scotland, England and Wales, and 

Northern Ireland, although Northern Ireland’s legislative framework is very closely 

aligned with the Scottish legislation.  In England and Wales it is for the Lord 

Chancellor to set the rate having regard to a range of statutory factors and a 

requirement to consult an expert panel chaired by the Government Actuary.  The 

methodology used however is at the discretion of the Lord Chancellor. 

 
1 As enacted, the 2019 Act provided for a hypothetical investment period of 30 years, but this was 
changed to 43 years by the Damages (Review of Rate of Return) (Scotland) Regulations 2024 (SSI 
2024/163). 

https://www.legislation.gov.uk/asp/2019/4/contents
https://www.legislation.gov.uk/asp/2019/4/contents
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Policy relating to the methodology 

1.5 Placing the duty to review the discount rate on the Government Actuary was, and 

remains, consistent with, and integral to, the overall policy aim of reforming the 

law so as to make provision for a method and process for setting the discount 

rate which is clear, certain, fair, regular, transparent and credible. 

1.6 The policy approach has been to regard the determining of the rate as an 

actuarial exercise in which there should be no need to exercise political 

judgement. The proposal was, therefore, to shift the mechanics of determining 

the rate to a suitably qualified and credible professional. The Government 

Actuary was selected because of the particular expertise and standing required 

by the holder of that office.  The legislation provides, in an accountable way, the 

framework in which the rate must be set and thereafter the mechanics of 

determining the rate sits with an appropriate professional. The Scottish 

Government remains of the view that this strikes the appropriate balance.  

Inflation Index 

1.7 Currently, there is provision for an adjustment to the rate of return to take account 

of inflation by reference to the Retail Prices Index (RPI) or to an alternative 

source of information as prescribed by Scottish Ministers in regulations subject to 

the affirmative procedure2.  There is no provision to use a modified rate, whether 

that be an adjusted index or an average (or other percentage combination) of two 

or more indices. 

1.8 At the time of the 2019 Act being considered by the Scottish Parliament there 

was an awareness that whilst the RPI had been one of the most common 

measures of inflation, it was no longer used by the Office of National Statistics as 

a National Statistic.3   Further, in 2020, the UK Statistics Authority consulted on 

proposed changes to the RPI which would align it with the Consumer Prices 

Index (including housing costs) (CPIH) and these changes will come into effect in 

2030. 

1.9 In schedule B1 of the Damages Act 1996 (which was inserted by the 2019 Act) 

the reference to the inflation index which must be used in the calculation of the 

PIDR was therefore deliberately broadly cast to allow flexibility around what might 

be used in place of RPI at some point in the future. 

 
2 The Average Weekly Earnings measure published by the Office of National Statistics was prescribed 
as the appropriate inflation measure in SSI 2024/163. 
3 The UK Government had announced in 2018 that it would not introduce new uses of RPI. 
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Reviews of the discount rate in 2019 and 2024 

1.10 Prior to the 2019 Act, the discount rate was last set by Scottish Ministers in 

20174. Schedule B1 of the Damages Act 1996 (inserted by the 2019 Act) set out 

that the first discount rate review under that schedule was to be started on 01 

July 2019 and concluded by 28 September 20195.  That schedule also set out 

that, thereafter, a review is to be carried out every five years6.  Each review is to 

determine whether the rate should remain as it is or be changed.  A cyclical 

review of the rate had therefore to be started on 01 July 2024 and concluded by 

28 September 20247. 

1.11 To inform the 2024 review, in May 2023 the Scottish Government carried out 

a joint targeted consultation with the Department of Justice for Northern Ireland, 

to seek views on whether the range of factors to be taken into account when 

calculating the discount rate in Scotland (set out below) required to be adjusted.  

Views and evidence on whether or not a single or multiple rate should apply, 

were also sought. 

1.12 The factors, capable of adjustment, which must be taken into account when 

determining the discount rate are: - 

• the makeup of the notional portfolio (as laid out in paragraph 12 of schedule 

B1 of the Damages Act 1996); 

• the assumed period of investment (30 years at the time of consultation); 

• the impact of inflation (allowed for by reference to the RPI at the time of the 

consultation); and, 

• the standard adjustments that must be made by the rate-assessor to a rate of 

return (at the time of consultation this was 0.75% which represented the 

impact of taxation and the costs of investment advice and management; and 

0.5% which was the further margin involved in relation to the rate of return). 

1.13 The consultation responses were forwarded on to the Government Actuary’s 

Department (GAD) so that they could consider them as part of the work they 

were commissioned to do in respect of offering advice on whether or not any of 

the parameters listed above at paragraph 1.12 required modification. 

 
4 The Damages (Personal Injury) (Scotland) Order 2017 (SSI 2017/96) provided for a PIDR of minus 
0.75% with effect from 28 March 2017. 
5 The Government Actuary made his rate determination on 27 September 2019. It  was laid before the 
Scottish Parliament, and came into effect, on 30 September and 1 October 2024 respectively. 
6 Scottish Ministers may cause an additional review to happen ahead of the new one due under the 5 
year cycle, but that does not disturb the normal 5 year cycle. This power has not been exercised to 
date. 
7 The Government Actuary made her rate determination on 24 September 2024. It  was laid before 
the Scottish Parliament, and came into effect, on 26 and 27 September 2024 respectively. 

https://www.legislation.gov.uk/ssi/2017/96/contents/made
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1.14 Based on GAD’s advice it was decided that: 

• the index/allowance for the impact of inflation should change from RPI to 

Average Weekly Earnings (AWE); 

• the standard adjustment for tax and costs should change from 0.75% to 

1.25%; and, 

• the period of investment should change from 30 to 43 years. 

1.15 The necessary regulations were made to give effect to these changes ahead 

of the 2024 review taking place.  At the time of the regulations being considered 

by the Scottish Parliament, the Scottish Government recognised that the work on 

updating the parameters ahead of the 2024 discount rate review had served to 

highlight issues not just around the chosen inflation index but the inability to 

provide for an adjusted inflation index and that ahead of any future reviews the 

matter should be consulted on.  Chapter 2 sets out some further detail on the 

issues and seeks views on options for change. 

1.16 In the most recent review of the discount rate, GAD determined that the rate 

should be +0.50%. The table below provides a breakdown of the rate and sets 

out the different component parts that make up the discount rate. 

                                                                                                        Per annum 

Gross return from notional portfolio before adjustments CPI + 3.50%8 

Standard adjustment for the impact of taxation and costs of 

investment advice and management 

-1.25% 

Standard adjustment for further margin involved in relation to 

the rate of return 

-0.50% 

Adjustment for damages inflation equivalent to Average 

Weekly Earnings (AWE) 

-(CPI + 1.25%)9 

Personal Injury Discount Rate (net of damages inflation) +0.50% 

  

 
8 The gross return from the notional portfolio of CPI + 3.50% p.a. represents the Government 
Actuary’s assessment of the median expected return on the notional portfolio over 43 years in 
accordance with the requirements of paragraphs 7, 9 and 12 of Schedule B1 of the Act, as modified 
by Regulations 2 and 3. 
9 The Government Actuary assumed that AWE will increase in line with CPI + 1.25% per annum. 

https://assets.publishing.service.gov.uk/media/662a263655e1582b6ca7e573/Personal_Injury_Discount_Rate_Regulation_Features_Advice_Scotland.pdf
https://www.legislation.gov.uk/ssi/2024/163/contents/made
https://assets.publishing.service.gov.uk/media/66ebdd6ddf09c253fdb30550/Personal_Injury_Discount_Rate_Report_Scotland_Review_by_Government_Actuary.pdf
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Judicial Rate of Interest 

Background 

1.17 The Judicial Rate of Interest, very generally speaking, is the default rate of 

interest which applies when interest is included or payable under a decree of the 

Court.  It would not apply if parties have agreed their own rate of interest or 

where there is statutory provision on the applicable rate of interest. 

1.18 The rate of interest is set by Rules of the Court in the Court of Session and by 

Act of Sederunt in the Sheriff Courts and is currently 8% in both courts.  This is 

the same rate that applies in England and Wales and was last changed across all 

jurisdictions in 1993. 

1.19 The Scottish Law Commission (SLC) published a Report entitled Interest on 

Debt and Damages in September 2006, following a reference by the then 

Minister for Justice, in November 2003.  That Report was wide ranging and 

recommended the introduction of a statutory entitlement to interest in respect of 

all debt and included recommendations relating to the Judicial Rate of Interest.  

The Scottish Government consulted on the Report in January 2008 but did not 

comment specifically on the recommendations relating to the Judicial Rate of 

Interest. 

1.20 It had been the intention that the Scottish Government would consult jointly 

with the UK Government on the judicial rate but for various reasons no such 

consultation took place. 

1.21 Subsequently the Accountant in Bankruptcy issued a consultation as part of a 

review of the Bankruptcy and Debt Advice (Scotland) Act 2014.  The consultation 

covered the statutory interest rate applicable to debts and it was agreed that a 

question should be included in that consultation about the Judicial Rate of 

Interest. It was however highlighted that as this particular interest rate is applied 

beyond bankruptcy, a wider consultation on this topic should be considered. 

1.22 In December 2022 the Lord President, in his capacity as Chair of the Scottish 

Civil Justice Council, wrote to the Scottish Ministers about the mechanism for 

setting the Judicial Rate of Interest.  The then Minister for Community Safety 

responded in January 2023 and noted— 

“the limitations that the Court of Session is under in making changes to 

the rate beyond the application of a new flat rate. Any move to a tracker 

rate, which was the option that received support when the Accountant in 

Bankruptcy consulted on the matter at the end of 2019, would require 

some further consideration and work and of course a suitable legislative 

opportunity.” 

1.23 At that time there were competing priorities. The Scottish Government is now 

taking the opportunity to again seek views on the Judicial Rate of Interest and 

more detailed information is set out in Chapter 3.  

https://www.scotlawcom.gov.uk/files/9812/7989/7450/rep203.pdf
https://www.scotlawcom.gov.uk/files/9812/7989/7450/rep203.pdf
https://www.gov.scot/publications/review-changes-introduced-bankruptcy-debt-advice-scotland-act-2014/pages/3/
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Chapter Two – Personal Injury Discount Rate Inflation Index 

Retail Prices Index 

2.1 In 2023, when GAD were asked whether the RPI remains the most suitable 

reference for allowing for the impact of inflation, they were clear in their advice 

that it indeed no longer remains a suitable inflation index measure.  This is 

because, as mentioned in Chapter 1, the methodology used to calculate RPI is to 

be changed to align with the CPIH in 2030.  As the process was looking at a 

30/43-year investment period GAD projections would need to reflect the change 

due in 2030 and as CPIH is projected to be lower than RPI, pursuers would 

receive less compensation as a result. That RPI no longer remains a suitable 

inflation index measure was also clear from the consultation responses. 

2.2 As the Damages Act 1996 (as amended by the 2019 Act) provides that a single 

unadjusted published index must be used to represent inflation when reviewing 

the discount rate, the Scottish Government opted for what it considered to be the 

most suitable published measure available - Average Weekly Earnings (AWE) 

which is an earnings measure. Compared to a prices-based measure, an 

earnings measure better reflects inflation in relation to loss of earnings and care 

costs (including nursing) – both of which are likely to be associated with awards 

of future pecuniary loss to which the discount rate is relevant. An unadjusted 

prices index - such as the consumer prices index (CPI) - is likely to 

undercompensate. AWE was preferred over other earnings measures because it 

is considered to be more appropriate for projecting future rates of change and 

provides a continuous measure.  The requirement to use an unadjusted index 

contrasts with the position in England and Wales where the choice of inflation 

index is discretionary and is capable of being adjusted.  In 2019, the UK 

Government’s index for damages inflation was CPI +1% which was then broadly 

similar to RPI. 

Choice of Inflation Measure – price or earnings 

2.3 There are two decisions to be made on the inflation measure to be referenced in 

legislation. Firstly, whether to use a price or earnings index.  Secondly, once that 

decision is made, what the relevant index should be.  The average rate of 

inflation faced by injured persons is likely to fall between prices and earnings.  It 

is anticipated that an earnings-based index would potentially overestimate the 

average damages inflation experienced in practice and a prices-based index 

would potentially underestimate the average damages inflation experienced in 

practice. 

2.4 We consider that price inflation is a more robust measure than earnings inflation 

as the latter is based either on survey data or a sample of UK businesses.  From 

an investment return modelling perspective, a price index (for example, CPI or 

CPIH) is preferable.  Additionally, a practical point to consider is how to estimate 

future rates of inflation.  For instance, there are no readily available investments 
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that reference an earnings index and therefore there is no observable market 

view of future earnings inflation.  On balance, our view is that a price index is 

therefore preferable to an earnings index. 

Choice of price index – CPI or CPIH 

2.5  We would welcome views on which price index would be most appropriate.  We 

note that CPI and CPIH have tended to be very close historically. 

2.6 With RPI changing to CPIH from 2030, it is worth considering whether CPIH is a 

better reference index than CPI, i.e., because it will be easier to get a market-

based view of future CPIH than for CPI by looking at index-linked gilt prices.  

CPIH is also the headline inflation rate used by the Office of National Statistics. 

2.7 A reason in favour of referencing CPI rather than CPIH is that CPI has a longer 

history than CPIH and is used for the Bank of England’s inflation target.  

Therefore, it is more commonly referenced in contracts with an inflation measure 

(outside of index-linked gilts).  It is for this reason that there is an argument that 

heads of losses linked to price inflation could be more likely to increase in line 

with CPI rather than CPIH.  

Question One: Do you have a preference for CPI or CPIH or another index as the 

appropriate inflation index to be referenced in the legislation?  Please give your 

reasons. 

An adjusted index 

2.8 Rather than continue to have to choose the best published index available, 

recognising that none will be a perfect solution and they are likely to be either 

higher or lower than damages inflation, it is considered that views should be 

sought on making provision for a more flexible framework. The framework would 

enable an adjusted inflation index to be used if, at the time of any review, it is 

advised that it would be more appropriate to do so. 

2.9 The policy imperative remains, as outlined in paragraph 1.6, that the process for 

setting the PIDR should be apolitical and very much an actuarial calculation.  For 

that reason, it is not proposed to move to a model which does not meet the 

criteria of being clear, certain, fair, regular, transparent and credible.   It will still 

be for the legislation to provide the inflation measure to be used as part of the 

framework in which the rate should be set and thereafter the mechanics of 

determining the rate will sit with the rate-assessor (the Government Actuary). It 

would therefore not be the intention to leave the rate-assessor to use their (albeit 

professional) discretion to determine the rate allowed for inflation as this would 

run counter to the intention of the 2019 Act as passed by the Scottish Parliament. 

Question Two: Do you agree that the Damages Act 1996, schedule B1,  should be 

amended to enable the possibility of a modified or adjusted inflation index to be used 

in the calculation of the discount rate? Please provide reasons for your answer. 
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2.10 The Scottish Government considers the policy considerations relevant to the 

methodology for the calculation of the discount rate remain central to any 

proposal to change the default inflation index. If provision is to be made for a 

damages inflation index capable of being modified this could be achieved in one 

of the following ways: - 

Option A 

2.11 The legislation could be amended to change the default index from RPI to 

another recognised inflation index – probably CPI or CPIH – whilst retaining the 

ability for Scottish Ministers to prescribe an alternative source of information. 

There would be additional provision that either the default or alternative source of 

information should be capable of adjustment by the rate-assessor, such that a 

number of percentage points could be added or subtracted from the published 

index, e.g., the rate of inflation could be CPI + 1.25%. 

2.12 In this option, both the mix of damages and level of inflation for each would be 

considered by the rate-assessor who, as now, has the ability to be informed by 

relevant experts in the personal injury field 

2.13 This approach strikes a balance between clarity and transparency on the face 

of the legislation whilst delegating some discretion to the rate-assessor to enable 

them to draw on their professional expertise. 

Option B 

2.14 An alternate option would be to amend the legislation to change the default 

index from RPI to another recognised index – probably CPI or CPIH – and 

include a percentage point adjustment in the legislation. Scottish Ministers would 

have the ability to prescribe, by regulations, an alternate index and/or adjustment. 

It would be the intention to seek advice from the Government Actuary’s 

Department about the appropriate adjustment to prescribe. The power for the 

Scottish Ministers to prescribe different published information for use and/or the 

adjustment would be retained. This would mean full transparency and certainty in 

the legislation in advance of a review being carried out, but may require regular 

amendment to legislation. 

2.15 This approach gives greater weight to transparency and certainty but it does 

not provide the rate-assessor with any discretion within which to exercise their 

professional judgement. 

Question Three: Do you prefer Option A or Option B as a means of enabling the 

possibility of a modified or adjusted inflation index to be used in the calculation of the 

discount rate?  Please provide reasons for your answer. 

Question Four: Do you have an alternative option for enabling the possibility of a 

modified or adjusted inflation index to be used in the calculation of the discount rate?  

Please fully describe the alternative option and provide reasons for your answer. 
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2.16 In either option, the selection of an adjustment to an index is being driven by 

two components, the mix of inflationary pressures (effectively the proportions of 

different heads of loss) assumed to apply and the levels of those inflations.  

There is currently limited information available on the split of claims by different 

heads of loss in Scotland and the inflation measures that are most applicable.  

2.17 We note that the Ministry of Justice collected evidence on the breakdown of 

damages by heads of loss as part of the Call for Evidence10 for the most recent 

England and Wales PIDR review.  The Expert Panel’s Report to the Lord 

Chancellor considered this evidence and suggested earnings-related damages 

are 65%-85% of claimants’ overall lump sum damages.11 

2.18 The Scottish Government considers that the mix of inflationary pressures 

affecting awards of damages is likely to be in line with that affecting awards in 

England and Wales.  We invite views from respondents on this matter. 

Question Five: Do you agree that the mix of inflationary pressures affecting lump-

sum awards of damages in Scotland is likely to be the same as that in England and 

Wales? Please provide evidence for your view either way. 

Periodical Payment Orders 

2.19 Part 2 of the 2019 Act relates to Periodical Payment Orders (PPOs).  A PPO 

is a court order which requires a defender to pay damages compensation in the 

form of annual or regular payments to the pursuer rather than via a single lump 

sum payment.  They tend to be used in cases where substantial damages have 

been awarded.  A PPO is capable of being varied over time and linked to inflation 

so that if a pursuer’s needs change or economic conditions change, a pursuer is 

not impacted in the same way as they might have been had they taken their 

award of damages in the form of a single lump sum. 

2.20 Whilst Part 2 of the 2019 Act is not yet in force, section 3(2) of the Act will 

insert a new section 2D into the Damages Act 1996 which will mean that in the 

future, PPOs will need to include a requirement for the amount of payments to be 

altered at intervals. This allows the real value of periodical payments to be 

preserved over the whole period for which they are payable. In the absence of 

provision to the contrary the amount of payments is to be altered by reference to 

the RPI, with rules of court prescribing the timing, frequency and manner of 

alterations.  RPI was chosen as the default inflation index point in order to 

replicate sections 2(8) and (9) of the Damages Act 1996. 

2.21 In addition, Scottish Ministers will have the power to prescribe an alternative 

to the RPI as the default basis of alteration. 

2.22 Given the status of the RPI it would seem sensible to take views on whether 

the references to RPI should be changed and if so to what alternate inflation 

 
10 Setting the Personal Injury Discount Rate: A call for evidence - GOV.UK 
11 See para. 5.18 of the Expert Panel’s Report. 

https://www.gov.uk/government/calls-for-evidence/setting-the-personal-injury-discount-rate/setting-the-personal-injury-discount-rate-a-call-for-evidence#inflation
https://assets.publishing.service.gov.uk/media/67502d5e0b3e68dfc448c835/Expert_Panel_report_to_the_Lord_Chancellor_and_annexure_GAD_advice_to_EP.pdf


13 

index.  Given that there are likely to be differences in the types of heads of loss 

typically covered by a lump sum payment as opposed to a PPO and the different 

timescales to which payments relate (potential PPO lifetime may be different to 

the 43-year investment period currently used in the PIDR) it may point to different 

inflation indexes. 

Question Six: What do you think the appropriate inflation index should be for PPOs?  

Please provide reasons for your answer. 

2.23 We consider that the ability to adjust the chosen inflation index for the PIDR 

could apply equally to PPOs as, equally in this context, one index might not 

completely reflect expected future increases in needs. 

Question Seven: Do you agree that provision should be made to enable the possibility 

of a modified or adjusted inflation index to be used for PPOs? Please provide reasons 

for your answer.
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Chapter Three – Judicial Rate of Interest 

3.1 The Judicial Rate of Interest has remained unchanged for over 30 years now. 

Commercial rates of interest vary according to a variety of circumstances, 

including the rate of inflation, the risk of non-payment, etc. The Judicial Rate of 

Interest, on the other hand, is a “one size fits all” rate that applies universally 

regardless of the circumstances of a case. The issue that this consultation seeks 

views about is how the rate of judicial interest should be determined going 

forward. 

Scottish Law Commission 

3.2 The SLC’s Report on Interest on Debt and Damages (“the Report”) was wide 

ranging and made a number of recommendations for reform of the law relating to 

interest on claims for payment of money arising from contractual and other 

obligations, including claims within the jurisdiction of tribunals and courts or 

submitted for decision to arbitration, adjudication or some other form of dispute 

resolution. 

3.3 Not all of the topics examined by the SLC in the Report are touched on in this 

consultation exercise. Instead, views are sought on the specific issue of the 

Judicial Rate of Interest. This is discussed in Chapter 7 of the Report. 

3.4 The SLC recognised that there is at present no statutory mechanism which would 

apply a rate of interest similar to that which is available commercially and that the 

rate does not fluctuate automatically in line with changes in the BoE base rate.  

Consequently, it often may not reflect the real cost of money to the creditor or the 

debtor. The result is often an award of interest which is not truly compensatory 

because the debtor may be paying interest at a rate higher than the creditor could 

have obtained in the market. The SLC eloquently set out the underlying principle 

for their recommendations on the Judicial Rate of Interest as interest to – 

“compensate the creditor rather than penalise the debtor. Interest should 

be applied at a rate which best expresses the creditor's loss”. 

3.5 Their recommendation was that there should be a prescribed rate of interest 

which would fluctuate according to the Band of England (“BoE”) base rate 

(recommendation 27). The SLC considered other possible indexes against which 

to peg the rate but concluded that the BoE rate was most appropriate as it was 

stable and widely publicised. 

3.6 The SLC further recommended that the rate prescribed by statute would be a 

specified percentage, 1.5%, above the official dealing rate of the BoE. The 

resulting rate of interest would be comparable to the rate which a prudent 

individual might obtain for a secured loan, or the average company might pay on 

its borrowing. 

https://www.scotlawcom.gov.uk/files/9812/7989/7450/rep203.pdf


15 

3.7 The SLC recognised that circumstances may change in future, rendering it fairer 

to increase or decrease the figure added to base and so their recommendation 

made provision to amend the percentage applied either upwards or downwards 

by regulation made by the Scottish Ministers. 

Scottish Government 

3.8 In 2019, the Scottish Government invited views on whether the judicial rate of 

interest should be amended.12 A significant majority of respondents (76%) took 

the view that the current rate of judicial interest is not set at the correct level and 

should be reduced. However, there was less consensus on what the rate should 

be – although the majority of respondents were in favour of the proposal in the 

consultation to link it in some way to the Bank of England (BoE) base rate. 

3.9 Of the respondents who gave a view: 33% thought it should be the unmodified 

BoE base rate; 8% thought it should be the BoE base rate plus 1%; 37% took the 

view that the appropriate Judicial Rate of Interest should be the BoE base rate 

plus 2%; and the remaining 22% of respondents thought it should be some other 

percentage amount. 

Options for reform 

3.10 In recognition that it has been almost 20 years since the SLC’s 

recommendation was published and 6 years since the Scottish Government last 

consulted on this matter, we seek to establish: 

• Whether the landscape around this aspect of the law has changed since 

the recommendation was published and the Scottish Government last 

consulted, and if so whether the changes are material to the 

recommendation; 

• That the consultation views received by the SLC and the Scottish 

Government are still broadly held. 

Question Eight: Are you aware of any subsequent case law or legislation which 

impacts the SLC’s recommendation on determining the judicial rate of interest? If 

yes, please provide details. 

Question Nine: Are you aware of change in practice which impacts the SLC’s 

recommendation on determining the judicial rate of interest? If yes, please provide 

details. 

Question Ten: Do you agree that the Bank of England base rate should be used to 

establish the Judicial Rate of Interest?  Please provide reasons for your answer. 

Question Eleven: If the Judicial Rate of Interest is to be pegged to the BoE base 

rate what should the percentage increase on the base rate be?  Please provide 

reasons for your answer. 

 
12 See the Accountant in Bankruptcy’s consultation on bankruptcy debt and advice. 

https://www.gov.scot/publications/review-changes-introduced-bankruptcy-debt-advice-scotland-act-2014/pages/3/
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Question Twelve: Is there suitable, published and accessible data which would 

inform what the percentage increase to the base rate should be?  Please provide 

reasons for your answer. 

Question Thirteen: Should the Scottish Ministers have power to amend by 

regulation the percentage modification of the base rate, either upwards or 

downwards? If not, please provide reasons for your answer. 

Question Fourteen: Do you have an alternative option for determining the Judicial 

Rate of Interest?  Please fully describe the alternative option and provide reasons for 

your answer.  
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Chapter Four - How to respond to this consultation 

Responding to this Consultation 

We are inviting responses to this consultation by 28 January 2026. 

Please respond to this consultation using the Scottish Government’s consultation 

hub, Citizen Space. Access and respond to this consultation online. You can save 

and return to your responses while the consultation is still open. Please ensure that 

consultation responses are submitted before the closing date of 28 January 2026. 

If you are unable to respond using our consultation hub, please complete the 

Respondent Information Form and send along with your response to 

michael.paparakis@gov.scot or by post to: 

Private Law Unit 

Scottish Government 

Area GW 15 

St Andrews House 

Edinburgh, EH13DG 

 

Handling your response 

If you respond using the consultation hub, you will be directed to the About You page 

before submitting your response. Please indicate how you wish your response to be 

handled and, in particular, whether you are content for your response to published. If 

you ask for your response not to be published, we will regard it as confidential, and 

we will treat it accordingly. 

All respondents should be aware that the Scottish Government is subject to the 

provisions of the Freedom of Information (Scotland) Act 2002 and would therefore 

have to consider any request made to it under the Act for information relating to 

responses made to this consultation exercise. 

To find out how we handle your personal data, please see our privacy policy. 

Next steps in the process 

Where respondents have given permission for their response to be made public, and 

after we have checked that they contain no potentially defamatory material, 

responses will be made available to the public on Citizen Space. If you use the 

consultation hub to respond, you will receive a copy of your response via email. 

Following the closing date, all responses will be analysed and considered along with 

any other available evidence to help us. Responses will be published where we have 

been given permission to do so. An analysis report will also be made available. 

http://consult.gov.scot/
https://scotsconnect-my.sharepoint.com/personal/michael_paparakis_gov_scot/Documents/:%20https:/consult.gov.scot/justice/personal-injury-discount-rate-inflation-interest/
mailto:michael.paparakis@gov.scot
https://www.gov.scot/privacy/
http://consult.gov.scot/
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Comments and complaints 

If you have any comments about how this consultation exercise has been conducted, 

please send them to the contact address above or to michael.paparakis@gov.scot. 

Scottish Government consultation process 

Consultation is an essential part of the policymaking process. It gives us the 

opportunity to consider your opinion and expertise on a proposed area of work. 

You can find all our consultations online at Citizen Space. Each consultation details 

the issues under consideration, as well as a way for you to give us your views, either 

online, by email or by post. 

Responses will be analysed and used as part of the decision-making process, along 

with a range of other available information and evidence. We will publish a report of 

this analysis for every consultation. Depending on the nature of the consultation 

exercise the responses received may: 

• indicate the need for policy development or review 

• inform the development of a particular policy 

• help decisions to be made between alternative policy proposals 

• be used to finalise legislation before it is implemented. 

While details of particular circumstances described in a response to a consultation 

exercise may usefully inform the policy process, consultation exercises cannot 

address individual concerns and comments, which should be directed to the relevant 

public body. 

mailto:michael.paparakis@gov.scot
http://consult.gov.scot/
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