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Partial Business and Regulatory Impact Assessment  

 

Title of Proposal  
 

The Water Environment (Miscellaneous)(Scotland)Regulations 2021 
 

Purpose and intended effect  
 

Background 
 
European legislation introduced  two key Directives aimed at protecting the water 
environment, including potential pollution from agricultural sources: 

 
• The Water Framework Directive (WFD) requires member states to    

implement a programme of measures to protect and improve the water 
environment.     

 
        •   The Nitrates Directive, a key instrument for protecting ground and surface 

waters from agricultural pressures, is fundamental to the delivery of the 
WFD. The Nitrates Directive requires Nitrate Vulnerable Zones (NVZ) to 
be established for the protection of water from nitrate pollution. 

 
The (Control of Pollution) (Silage, Slurry and Agricultural Fuel Oil) (Scotland) 
Regulations (SSAFO) is domestic legislation which has been in force since 1991. 
Although updated in 2003, it has been mostly unchanged in 29 years. 

  
In Scotland, WFD was transposed through the introduction of the Water 
Environment (Controlled Activities)(Scotland) Regulations 2005, known as “CAR”.  

 
            CAR is a key instrument in the protection of Scotland’s water environment. The    

regulations were first introduced in 2005 and further amended in 2011, 2013 and 
2017 to keep pace with identified emerging impacts. The 2011 amendments 
included consolidation of the Water Environment (Diffuse Pollution)(Scotland) 
Regulations 2008 into CAR.   
 
Since the introduction of the CAR in 2005, and the concept of general binding 
rules, Scottish Government has strived to ensure that the requirements of the 
rules have been clear for users.  

 
Objective 
 

   We propose that, to further protect the water environment The 
(Control of Pollution) (Silage, Slurry and Agricultural Fuel Oil) 
(Scotland) Regulations 2003 (SSAFO) are consolidated into CAR, as 
general binding rules, along with proposals for a number of new 
measures and amendments to existing rules. 

 



 

2 
 

 
As a matter of good practice, we continue to review how we can further protect the 
water environment. CAR has proved an effective tool in this process and provides 
opportunity to consolidate other water environment legislation, within its risk based 
controls. In the light of our experience in implementing the GBRs to date, we also 
regularly identify  amendments that would increase clarity and effectiveness.  
       
The SSAFO regulations, initially introduced in 1991, set standards for the storage 
of silage and slurries, to minimise the risk of pollution of the water environment.  

 
The regulations have remained largely unchanged since their introduction and 
contain an exemption for older storage facilities. These stores are now over 29 
years old and if not maintained are a high risk to the water environment.  
 
It is proposed that the regulations are brought into line with the current Scottish 
Government approach to protection to the water environment.  

 
The proposal to consolidate SSAFO  into CAR, as a set of general binding rules, 
along with a continued programme of updating existing GBRS, builds on the 
holistic approach taken by Scottish Government in protecting our water 
environment.  

 
It is proposed that the scope of the regulations is extended to include practices 
which are currently unregulated, these include storage facilities for anaerobic 
digestion (AD) plants and measures to promote the adoption of modern low 
emission spreading equipment which will support climate change targets.  
 
The proposals also include amendments to existing measures in CAR to better 
clarify the objectives of the measures. 

 
Costs 
 
The Farm Management Handbook  2019/2020 estimates the cost 
 

 of new silage stores as between £50 and £110 per ton of capacity. 
 

 of new slurry storage as between £15 and £45 per cubic metre (1000 
litres)   
 

depending on the type and quantity of storage required.  
 

A number of facilities may only require remedial work to achieve the required 
standard which will be a lower cost. 
            
Rationale for Government intervention 

 
Continued improvement of our water environment is a key priority for Scottish 
Government. 
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Some of the measures proposed will also contribute in part to achieving Scotland’s 
climate change and air quality objectives.  Precision spreading methods can 
reduce ammonia emissions from between 60 and 90% compared to broadcast 
spreading.  

 
Good water quality is important to us all. We rely upon it for almost every aspect of 
our lives: drinking water, the  food we produce, industry, tourism and  the survival 
of our ecosystems, are all dependent upon clean water.  
 
Water also makes a significant contribution to our health, wellbeing, and  
recreational pursuits. 

  
There are numerous activities which can impact on the water environment.  
 
Organic fertilisers are a valuable resource to farmers, but can be a potential risk to 
water quality. Along with the potential to contribute to poor air quality and climate 
change. 

 
Changing weather patterns with increasing rainfall intensity require farmers to be 
more resilient in their approach to storage of organic materials to ensure that 
application maximises the nutrient benefit and is not a means of relieving pressure 
on insufficient storage. 

 
   

 

 
Consultation  
 

 Within Government 
 
The general binding rules within CAR are intended to be straightforward and 
understandable. Environmental Quality Division has worked closely with SG 
Rural Payments and Inspections Directorate (SGRPID) officers and SEPA 
on the technical aspects of introducing SSAFO  legislation into CAR. Many 
operators will already be compliant with the provisions as they have been in 
force since 2003 and are merely being consolidated into the Controlled 
Activities Regulations. 
 
The proposed amendments to existing GBRs have been considered in 
detail by Scottish Government and SEPA.      
 

 Public Consultation 
 
The Controlled Activities Regulations, and the principle of general binding 
rules, has been subject to a number of consultations since introduction in 
2005. Consultations in 2011, 2013, and 2017 were along similar lines to this 
consultation in proposing additional measures and amendments.  
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Responses to these consultations indicated strong and widespread support 
for this simpler, more risk-based environmental regulation  

 
In line with previous consultations a 12 week consultation is planned. 
 

 Business 
 
Since the introduction of the Water Environment (Diffuse Pollution)(Scotland) 
Regulations 2008 (consolidated into CAR in 2011) there has been a 
programme of workshops and events on education and awareness raising on 
the regulations. These have been presented by SEPA and SRUC often in 
conjunction with the National Farmers Union of  Scotland (NFUS).    
 
The general binding rules on consolidation of SSAFO will mainly impact on 
the farming sector and some commercial operators of AD plants. 
  
Scottish Government and SEPA have discussed the proposals with the  
NFUS, the representative of the farming sector, who appreciate the need for 
farmers to be more pro-active in their approach to reducing environmental 
impact. 
 
 
 
 

 
Options 
 
Option 1.  Do nothing 
 
Option 2.  Update existing SSAFO legislation  
 
Option 3.  Consolidate SSAFO into CAR. 
 
 
Option 1. Do Nothing / Status Quo 
 
This approach would leave SEPA’s existing regulatory regimes unchanged.  This 
would mean that regulatory requirements for protection of the water environment, 
procedural arrangements and terminology would remain inconsistent.  
 
Sectors and Groups Affected 

 Regulated businesses; 

 Local communities; 

 SEPA.  
 
Benefits  

 SEPA approach to existing installations would remain the same 

 Regulated businesses are already familiar with existing procedures, forms 
etc.   
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Costs 
 

 No benefit to climate change through reduced ammonia emissions. 

 The efficiencies (both for regulated businesses and SEPA) associated with 
a simplified regulatory process will be lost. 

 The opportunity to deliver a holistic approach will be lost;  

 Costs associated with poor operator performance and the environmental 
harm caused by non-compliant operators (both financial and in terms of 
reputational damage) continue to be indirectly borne by legitimate 
businesses.    

 
Option 2.  Update existing SSAFO legislation  
 
Although the regulations would be revised to update existing requirements and 
include new measures SEPA’s existing SSAFO regulatory regimes would remain 
unchanged.  This would mean that regulatory requirements for protection of the 
water environment, procedural arrangements and terminology would remain 
inconsistent.  
 
Sectors and Groups Affected 

 Regulated businesses; 

 Local communities; 

 SEPA.  
 
Benefits  

 Improved measures would be implemented 

 Regulated businesses would already be familiar with existing procedures.   
 
Costs 

 The efficiencies (both for regulated businesses and SEPA) associated with 
a simplified regulatory process will be lost. 

 The opportunity to consolidate water environment legislation into one 
central point will be lost;  

 Costs associated with not having 2 different regimes and not moving to a 
more consolidated approach and potential environmental harm. 

 No benefit to climate change through reduced ammonia emissions. 
 
Option 3. Update and consolidate SSAFO into CAR. 
 
To amend SSAFO legislation, and consolidate into CAR, to align with current best 
practice. This  consolidation is in line with Scottish Government holistic approach 
to protection of the water environment. Providing a healthy safe, clean 
environment in line with Scottish Government objectives 
 
 
 
 
 



 

6 
 

 
Benefits 
  

 Reduced risk of water pollution incidents, cost saving for farmers through 
better efficiency. 

 Ensure all operators are following best practice  

 Consolidate on Better Regulation approach by further integrating legislation 
for the protection of the water environment. 

 Provide level playing field for all. 

 Support for climate change targets through reduced ammonia emissions. 
  
Costs 
 

 Potential capital cost to farmers to upgrade facilities.  
 
Transitional arrangements   
 

 Up to 4 year transition period 

 Allows time for construction and equipment upgrade 
 

 
Scottish Firms Impact Test  
 
CAR delivers the most cost-effective, streamlined and transparent legislative 
framework for environmental protection, including the proposed amendments will 
ensuring we maintain appropriate control over activities liable to have an adverse 
effect on Scotland’s environment.  This approach has been in place since 2005 
and is already accepted practice for those businesses within the scope of the 
regulations. 

Competition Assessment 
 
There are no fundamental changes to the criteria for construction of silage and slurry 
structures, which have been regulated since 1991. Those businesses servicing the 
farming industry will be able to continue on the same basis following the revisions 
to the legislation as they did previously 
 

Will the proposal directly limit the number or range of suppliers? No 
Will the proposal indirectly limit the number or range of suppliers? No 
Will the proposal limit the ability of suppliers to compete? No 
Will the proposal reduce suppliers' incentives to compete vigorously? No 

 
 
Test run of business forms 
 
No new forms will be introduced in association with the legislation. 
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Enforcement, sanctions and monitoring  
 
The legislation will fall within the existing regulatory regime where monitoring and 
enforcement will be carried out by SEPA. Non-compliance will result in monetary 
penalties, which can be fixed or variable. The previous regulations required 
enforcement through the judicial system with a ruling by the procurator fiscal 
 
 

Implementation and delivery plan  
 
It  is proposed that, following consultation and assessment of responses, the 
revised legislation will be introduced in 2021 

 

 Post-implementation review 
 
The Controlled Activities Regulations are reviewed regularly with updates 
taking place having taken place in 2009, 2011, 2013, and 2017.  We will 
continue to carry out such reviews at regular intervals. 
 
 

 
 
Summary and recommendation  

 
     The Scottish Government believes that Option 3 will deliver the optimum 

combination of benefits for the environment, businesses and communities 
 

 Summary costs and benefits table 
 

Option Total benefit per annum:   
- economic, environmental, 
social 

Total cost per annum: 
- economic, environmental, social 
- policy and administrative 

Option 1  
Do nothing 

No benefits.  Continued potential environmental 
impact.  
 
Possible remediation/clean up costs 

Option 2  
Revise 
existing 
legislation 

Known existing regime would 
still apply to operators. 
 
New measures could still be 
introduced. 
  
Reduced environmental risk 

Environmental legislation would be 
operating under 2 different regimes. 
 
Opportunity to take consolidated 
approach lost 
 
 
 
Lost opportunity for more efficient 
regulatory regime. 
 
Potential cost of upgrading equipment. 
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Option 3 
Update and 
consolidate 
SSAFO into 
CAR. 

Reduced risk of water pollution 
incidents  
 
Cost saving for farmers through 
better efficiency. 

 
Consolidate on Better 
Regulation approach. 
 
Support climate change targets. 
 
Transitional periods 
 

Potential cost of upgrading equipment 

 
 

 
Declaration and publication  
 
Sign-off for Partial Stage BRIAs: 
I have read the Business and Regulatory Impact Assessment and I am satisfied 
that, given the available evidence, it represents a reasonable view of the likely 
costs, benefits and impact of the leading options.  I am satisfied that business 
impact has been assessed with the support of businesses in Scotland. 
 
Signed: 
 
1 December 2020 
 
Roseanna Cunningham  
Cabinet Secretary for Environment, Climate Change and Land Reform. 
 
Scottish Government Contact point: 
 
Ian Speirs 
Environmental Quality and Circular Economy Division 
Water Environment Team 
ian.speirs@gov.scot 

 

 


