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Executive Summary

The Scottish Government is exploring whether providers of care homes and ‘care at home’
services can be considered to be providing functions of a public nature. This determination
will then inform the Scottish Government’s decision-making regarding the use of Ministers’
powers to extend the Freedom of Information (Scotland) Act 2002 (FOISA) to such
services. A public consultation ran between 5 January and 30 March 2026. Across 14
questions, of which five contained a quantitative element, the consultation sought views on
various aspects of how such a FOISA extension might work in practice, if implemented. In
total, 136 consultation responses were received, from 67 individuals and 69 organisations.
This report provides an analysis of these consultation responses.

Whether to extend FOISA to care homes and ‘care at home’ services

Just over half (52%) of those answering felt FOISA should be extended to private and third
sector run care homes. Almost two thirds (65%) of individuals supported this idea,
compared to one third (37%) of organisations. Reasons for support included that there
should be greater transparency, that care homes provide a public service, that these
services support vulnerable people, that families need assurance, and that access to
information should be a right. However, open comments were more likely to express
opposition. Some of the reasons for opposition were raised in response to multiple
questions, such as concerns about workload and cost, and the view that existing
arrangements were sufficient. The potential for the release of sensitive information was
also highlighted.

Slightly fewer respondents (50%) felt FOISA should be extended to ‘care at home’
services in the third and private sectors, again most supported among individuals (64%
compared to 35% of organisations). Similar considerations to those for care homes were
noted by respondents. Additionally, perceived difficulties separating ‘care at home’
services from other types of support were noted.

The role of public funding in identifying functions of a public nature

According to just over half (53%) of those answering, if care home and ‘care at home’
services were to be made subject to FOI law, then this should apply to all such services
irrespective of funding, while a third (36%) felt only information about services that are
mainly publicly funded should become subject to FOI law. One in ten (10%) held no view.
In open comments, views as to how it could be based on public funding were provided,
such as to base it on public statutory duties, when public income reaches a certain
threshold, or to base it on local authority clients only.

Services provided to children and young people

Over half (55%) of those answering felt any extension of FOISA that might take place,
should include such services delivered to children and young people. However, a quarter
(26%) disagreed, and one in five (20%) had no view. Over two thirds (69%) of individuals
agreed, though organisations held more mixed views (39% agreed, 28% disagreed, and
33% had no view).


https://www.gov.scot/publications/extension-foisa-private-third-sector-providers-care-home-care-home-services-consultation/

Respondents felt that similar considerations as for adult services would apply. Comments
centred around concerns regarding privacy and anonymity, protection and safeguarding
considerations, improved accountability, and the rights and participation of children, young
people and their parents/carers/guardians.

Position of smaller providers

Almost three quarters (74%) of those answering felt size should not have a bearing on
whether a provider is made subject to FOISA. Those who felt size should have a bearing
were most likely to indicate that only the largest providers should be subject to an
extension. This was the case for both care homes and ‘care at home’ services. Reasons
given for why size should not have a bearing included that it was important to create parity,
that previous extensions did not differentiate by size, and that size can fluctuate.
Suggestions were given for alternative approaches, and the potential for vexatious FOI
requests to cause burden for small providers was highlighted.

Support for stakeholders if FOISA is extended

A wide range of suggestions was provided on what would help care providers discharge
their obligations under FOISA. These included guidance, training and support, templates,
funding, addressing implementation concerns, advice or legal support, and monitoring or
scrutiny. Aspects felt to be of benefit to people who access social care and other members
of the public included accessible information, guidance, awareness-raising campaigns,
advocacy or person-based support, and transparent and consistent processes.

Topics people may seek information about

Many categories of information were suggested that could be the subject of an FOI
request, though some felt it was not possible to determine in advance. Potential categories
included information on staffing, finances, complaints and incidents, performance or
quality, regulatory matters, operational policies and matters, individual care, facilities,
governance, contractors, occupancy and services.

Impact assessments

Respondents’ views on impact assessments included many of the overarching themes as
well as concerns about market impacts on the care sector, data implications, privacy and
human rights considerations, including the need to balance transparency with the rights of
individuals.

At the same time, respondents highlighted a range of potential benefits, including that
extending FOISA could improve transparency, accountability, oversight and access to
information, and increase people’s ability to scrutinise services. Respondents most
frequently identified older people as a group that could be disproportionately impacted by
extending FOISA, in a beneficial way.

Suggestions for mitigating any unintended consequences from the proposed extension
were also noted at this section.



Conclusion

Overall, there was majority support for the suggested FOISA extension presented in the
consultation. Respondents also highlighted considerations they felt should be addressed if
the proposals are implemented. Concerns were raised about the capacity of providers to
take on the role of responding to FOI requests. However, an extension was also seen as
having the potential to enhance the rights of people who use care services and their
families and improve the transparency and accountability of services.



1. Introduction

Background

Section 5 of the Freedom of Information (Scotland) Act 2002 (FOISA) allows the Scottish
Government to extend the legislation to further organisations, including those that provide
public functions, even if they are not part of the public sector. Between 5 January and 30
March 2026, the Scottish Government held a public consultation on proposals to extend
FOISA to care homes and ‘care at home’ services in the private and third sectors.

Local authorities, NHS Boards and Integration Joint Boards (which together form local
Health and Social Care Partnerships) are already subject to FOISA, meaning they must
respond to requests for information they hold about the services they commission or
provide. The consultation document sets out duties on public bodies under the Act, such
as to proactively publish certain information about their work, provide information in
response to requests within 20 working days, and to provide advice and assistance to
requesters of information. It notes Environmental Information (Scotland) Regulations 2004
(EIRs) provide similar rights, in relation to environmental information. Both FOISA and
EIRs contain provisions to protect sensitive information, including personal data.

Previous section 5 extensions have included private prison contractors (2016 Order) and
registered social landlords (2019 Order). The proposal to extend FOISA to care homes
and ‘care at home’ services in the private and third sectors reflects the Scottish
Government's commitment to effective rights of access to information about all public
services, recognising that these services are often supported by significant public funding.

A public consultation on the Extension of Freedom of Information (Scotland) Act 2002
(FOISA) to private and third sector providers of care home and ‘care at home’ services
was open from 5 January to 30 March 2026. The Scottish Government sought
stakeholders’ views on whether FOISA should be extended to such services, how
extending FOISA could be achieved in practice to ensure this was proportionate and did
not create an excessive burden on providers, and how it would meaningfully enhance
those rights of access to information regarding the delivery of social care services in
Scotland.

Respondent profile

In total, 136 consultation responses were received. Almost all were submitted via the
online consultation platform, Citizen Space. Those received in an alternative format, for
example, an email or PDF document, were reviewed separately and included in the
analysis by the research team.

Individuals provided 67 responses to the consultation; the remaining 69 responses were
from organisations. To aid analysis, organisations were grouped according to the nature of
their work. Table 1 shows the number of each type of respondent.

The analysis also included notes collated from two consultation events. These events were
an open forum for attendees to discuss the proposals but were not structured around the
consultation questions. The discussion at the events aligned very closely with the themes
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arising in the formal consultation responses, so most are not reported separately here.
However, where unique perspectives were raised, these have been noted in this report.

Table 1: Respondent profile

Respondent type Number of % of total
respondents sample

Total 136 100

Individuals 67 49

Organisations: 69 51

- Care provider 38 28

- Membership/representative body 10 7

- Public sector bodies (health and social care 8 6

partnerships, local government, procurement)

- Support/Advice 8

- Campaigning/Think Tanks 4

- Legal/advocacy

Analysis approach

The Lines Between was commissioned to provide a robust, independent analysis of the
responses to the public consultation. The main purpose of consultation analysis is to
understand the full range of views expressed, and, where possible, using closed
questions, to quantify how many respondents hold particular views. This report provides a
thematic analysis of responses based on the analysis approach outlined below.

Reflecting the number and knowledge of respondents, it is impossible to detail every
response in this report. Some, especially organisations, shared lengthy submissions
reflecting their specific subject matter expertise. These responses are referenced where
possible. Full responses to the consultation, where permission for publication was granted,
can be found on the Scottish Government’s consultation website.

The purpose of this report is not to restate the detail of the consultation proposals and
questions. Full details of the proposals, and the questions put to respondents, can be
found in the consultation paper itself.

Quantitative analysis

The consultation included seven closed questions. Not all respondents answered every
qguestion. To compare across sub-groups, this report presents the closed question results
based on those who answered each question. For clarity, each results table shows:

e The percentage of respondents from the total sample of 136 respondents who
selected each response (grey row).

e The percentage response among those answering broken down by individual and
organisation responses (rows including and under “All answering”).


https://consult.gov.scot/communications-and-ministerial-support/extension-of-freedom-of-information-scotland-acts/consultation/published_select_respondent

A full breakdown for each question, including a breakdown by each type of organisation
answering, can be found in Appendix A. A full list of the consultation questions can be
found in Appendix B. Please note that the row percentages may not add to 100% due to
rounding.

Qualitative analysis

Qualitative analysis identifies the key themes across responses to each question. The
research team developed a draft coding framework based on a review of the consultation
questions and a sample of responses. During the full manual coding process, new codes
were created if additional themes emerged.

When reviewing the qualitative analysis, we would ask the reader to consider the following:

e Public consultations invite everyone to express their views; individuals and
organisations interested in the topic are more likely to respond than those without a
direct or known interest. This self-selection means the views of respondents do
not necessarily represent the views of the entire population.

¢ Organisations in the category ‘care provider’ either provide care home or ‘care at
home’ services or both. They may also provide other types of support, such as
information, and wellbeing support. As a result, there may be some overlap with the
‘support / information’ category. However, organisations in the ‘support /
information’ category do not provide care home or ‘care at home’ services.

¢ Organisations, other than to attribute quotes, are not named except for the
regulatory bodies that responded to the consultation - the Scottish Information
Commissioner and the Scottish Social Services Council (SSSC).

e Attimes, qualitative comments do not align with responses to the quantitative
questions. For example, a respondent may agree in principle but use their open
comment to caveat their agreement or suggest an alternative approach. In addition,
respondents who disagreed with a FOISA extension were more likely to provide
detailed explanations compared to those who agreed.

¢ In afew instances where a response received via email contained information that
did not align with specific questions, analysts exercised judgment about the most
relevant place to include this material for analysis purposes.

e Where appropriate, quotes are included to illustrate key points and provide useful
examples, insights and contextual information.

Weight of opinion

This report presents the themes identified in responses from most to least commonly
mentioned. All themes, including views shared by small numbers of respondents, are
covered; a view expressed by a very small number of participants is not given less weight
than more general comments shared by a majority.

Similarly, all responses have an equal weighting. We recognise this means a response
from an individual has the same weight as the response from an organisation which may
represent many members, but this approach ensures all views are presented.



Qualitative analysis of open-ended questions does not permit the quantification of results.
However, to assist the reader in interpreting the findings, a framework is used to convey
the most to least commonly identified themes in responses to each question:

Many respondents, 25 or more respondents, a prevalent theme.

Several respondents, between 15 and 24 respondents, a recurring theme.
Some respondents, between five and 14 respondents, another theme.

A few / a small number, fewer than five respondents, a less common theme.

Two/one respondents; a singular comment or a view identified in two responses.



2. Overarching themes

This chapter presents a small number of themes which featured repeatedly in responses
to multiple questions. Most commonly, these views were expressed by different
respondents at different questions, but sometimes the same or a very similar point would
be raised by a respondent across several questions. This chapter presents these general
overarching themes, while themes that relate more directly to a question are included later
in this report under the analysis of the relevant question.

As noted in the introduction, comments with reasons for opposition were more likely to be
made than those in favour of extending FOISA. As a result, it is important to place the
overarching views in the context of the closed questions, where 52% of those answering
supported extending FOISA to private and third sector run care homes and 50% of those
answering supported extending to private and third sector run ‘care at home’ services.

General negative views

Negative views about extending FOISA to third sector and private care homes and ‘care at
home’ services were expressed across all qualitative questions, notably at Q3" by many
respondents, and Q7 by several respondents. Where reasons for opposition to FOISA
extension were given, these included:

e It would alter the legal status of independent providers by treating them as public
bodies despite not exercising public authority, determining public policy or
controlling the allocation of public funds.

e Alack of evidence is provided to suggest that existing arrangements prevent people
who use care services and their families from accessing relevant information.

e |tis not proportionate and would be disruptive to the sector at a time when many
are already operating at capacity (see ‘Capacity issues’ below).

e There could be confusion about what is in or out of scope.

e That there would be many challenges but few opportunities if FOISA were
extended, such as that it would make no practical difference.

e That the experience of extending FOISA should not be compared to Registered
Social Landlords, given they have been subject to FOISA for several years and
have had time to build compliance infrastructure.

e The potential for providers to be significantly impacted if there is vexatious? use of
FOls, or where many FOI requests were of a vexatious nature or limited in value.

e That dealing with FOI requests could negatively impact staff wellbeing, causing
worry and strain, for instance, a fear of getting the response wrong.

! Readers are advised to refer to the consultation paper or to the list of consultation questions in
Appendix B where a question is noted in this chapter.

2 A vexatious FOI request is one that imposes a disproportionate or unjustified burden on a public
authority, lacking serious purpose or value, and may be refused under Section 14 of the Freedom
of Information Act 2000. A request may be considered vexatious if it is obviously unreasonable,
repetitive, or designed to cause disruption, irritation, or distress to the authority.
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“We do not agree that imposing freedom of information duties which are designed for
public authorities onto a private care home business is appropriate or proportionate.” - The
Care Concern Group Limited

General positive views

Positive comments were left across most qualitative questions, notably by several
respondents at Q1 and Q13. At Q1, respondents often began their answer by noting that
they valued transparency in principle, though often this was followed by expressing
opposition to, or concern about, the proposed FOISA extension.

Other positive comments included those who lent their support to the proposals or who
believed it was ‘long overdue’. These respondents believed extending FOISA would:

¢ Increase accountability by helping to improve services or highlight poor
performance, such as making it easier to accumulate sector-wide data about the
workforce to inform policies and strategies.

¢ Give added rights and protection to people who use care services and their families,
such as enhancing the European Convention on Human Rights (especially Articles
2,3,8,10 and 14).

e Enable the provision of timely and clear information to people, particularly relevant
in situations where people would be unable to sustain the pursuit of information due
to factors such as time constraints, low literacy, incapacity and language barriers.

¢ Not be onerous for organisations performing to a high standard.

At Q5 and Q6, it was highlighted that while there were added considerations in extending
FOISA to children and young people’s or smaller services, this should not stop such
services from being included. Other respondents stated that the benefits of the proposed
FOISA extension would outweigh any additional administrative burden, due to, for
instance, the limited scope of information typically sought or existing cost limits,
exemptions and protections against vexatious requests.

“‘Regulatory transparency obligations are, of course, an accepted and expected element of
public service provision. Designation under FOI provides a route through which bodies can
be held to direct account by their service-users, on the specific issues that matter to them.
Designation would, therefore, provide a platform for a stronger, more open and more
trusted dialogue between service users and providers in some circumstances, while also
providing a route through which practice which falls short can be highlighted, scrutinised
and addressed in others. Designation therefore provides benefits for both service users
and the organisations themselves. Available data suggests that, even following FOI
designation, service-users continue to make requests only in circumstances where they
need to do so.” - Scottish Information Commissioner

Capacity issues

Concerns about extending FOISA to third sector and private care homes and ‘care at
home’ services due to worries about capacity or administrative burden were raised across
all qualitative questions, notably at Q1, Q2, Q6, and Q10 by many respondents. Evidence
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was given by some public bodies of the challenges they faced when responding to FOls.
Where reasons for such concerns were given by respondents, these included that:

e Responding to FOI requests could create a substantial new amount of
administrative work, on top of existing regulatory and reporting requirements,
creating further layers of bureaucracy. Tasks mentioned included data cleansing,
data separation and collation, obtaining legal advice, and data storage.

e Capacity is already stretched, in a context of workforce shortages and resource
pressures, and there are insufficient staff available to take on extra functions.
Perceived work involved included time for training, implementing the infrastructure
needed, gathering and checking the data and responding within the timescales
required.

e The burden would be unevenly distributed across the sector and disproportionately
affect smaller providers. Smaller providers were generally considered to lack the
administrative and compliance staff required and were seen as less able than larger
organisations to absorb the extra costs that FOISA work could incur.

e That Subject Access Requests have increased significantly and that a similar trend
could occur with FOI requests.

e The additional burden could discourage providers from delivering publicly funded
care, deter new providers from entering the sector, and increase the risk of existing
providers exiting the market. Respondents expressed the view that this could
contribute to market destabilisation, with reduced capacity in the sector, service
closures, and fewer care home beds. One respondent raised concerns that carers
may be less able to obtain a break from caring should the provision be reduced.

“We recognise, however, that any extension of FOISA would present significant practical
challenges. In Scotland, there were approximately 1,000 registered care home services in
2025, the majority of which are operated by non-public-body providers that are small- to
medium-sized enterprises, including voluntary sector providers. For smaller providers in
particular, the enforcement of FOISA is likely to impose additional administrative burdens
and financial costs on a sector that is already under considerable strain.” - Enable

“FOISA requires a significant level of administration and organisation to ensure fulfilment
of obligations under the Act. North Ayrshire HSCP received 389 Fol requests in 2025,
which is approximately 8 per week. Each response requires administrative organisation to
manage the response, time to collate data from across Partnership staff, and senior officer
time to provide scrutiny and oversight before publication. Extending the Act to other
organisations must therefore take account of this potential for significant resource
implications.” - North Ayrshire Health and Social Care Partnership

Diverts from delivering services

The view that extending FOISA could divert care providers from delivering services was
raised across most of the qualitative questions. Respondents expressed concern that if
implemented without additional support and resourcing, FOISA would place further strain
on care providers, leading to negative consequences for frontline service delivery. These
views were most notable at Q1, Q2, and Q10 and included considerations such as that:
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e FOISA would divert already limited staff time away from frontline care, such as
supporting service users and families, and could, for instance, reduce the quality,
timeliness, availability and continuity of care, which could impact negatively on a
person’s rights to dignity, safety and person-centred care.

e Managerial attention and organisational resources could shift away from care
oversight, including operational decision making and quality and safety
responsibilities, to focus on responding to FOI requests.

e Frontline delivery in smaller organisations would be impacted disproportionately
because they would be less able to absorb new tasks and duties.

e Extending FOISA, and the additional tasks and duties it would create, could weaken
provider capacity and sustainability in a sector already experiencing pressures.

“We also note that an additional and under-resourced focus on FOI requests could
necessitate the shifting of resources away from frontline or other support and, in so doing,
have a harmful effect on supported people’s right to achieve the highest possible standard
of physical and mental health.” - Coalition of Care and Support Providers in Scotland

Cost concerns

Respondents expressed concerns about the resourcing implications of a FOISA extension
across most questions, most notably at Q1 and Q10, where many respondents expressed
this concern, followed by several at Q6 and Q14. Around half of respondents raising cost
concerns were care providers.

Respondents typically felt additional funding would be required to facilitate a FOISA
extension, as the work involved to comply with FOI requests would increase costs. One
organisation had undertaken internal modelling and identified that the annual impact of
FOISA compliance would result in a significant amount per year across their homes.

Reasons for concerns about cost included that:

e The resources required to extend FOISA, such as staff time, staff training, setting
up systems, managing records, and information governance, could create high
additional administrative costs for care providers.

e Complying with FOI requests would require specialist expertise, such as legal
advice and data protection, on top of the additional administrative costs.

e Costs would include initial set-up costs of systems and training, as well as ongoing
operational costs from handling requests and staffing.

¢ A high volume of requests would significantly increase costs for service providers.

e Providers would have to absorb the costs themselves or pass them on to the
service user or taxpayer, should additional funding not be made available to
respond to FOI requests.

e There are questions about whether the associated additional costs would provide
good value for money or deliver enough benefit to justify such costs.
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“‘FOISA compliance could create financial pressures. While local authorities may have
teams funded through core budgets, independent providers may need to purchase legal
advice or develop new systems without any additional funding. This can be burdensome
for organisations already facing increased costs from workforce shortages, rising
insurance premiums, national policy requirements such as Anne’s Law, and other
regulatory responsibilities.” - Social Work Scotland

Other cost-related concerns raised within this theme, which are discussed elsewhere,
included that FOISA costs would disproportionately impact smaller and third sector
organisations, risk distorting the market, divert resources away from care, require
expertise such as legal costs, and risk the long-term sustainability of the sector due to
increased risk of service closures.

Not needed as other arrangements exist

Across most qualitative questions, certain respondents believed the proposals were not
needed, as other existing arrangements were sufficient in enabling access to information
for people and ensuring high-quality provision. These comments were most notable at Q1,
where many expressed this view, followed by several respondents at Q2, and some or a
few raising it at other questions. Over six in ten of these respondents were care providers.
These respondents felt that extending FOISA would create duplication of effort, lead to
unproductive work and cause confusion. As a result, it was felt that a FOISA extension
would not add value and was unnecessary.

Existing arrangements for obtaining information that were mentioned included:

e Section 31 of the Care Reform (Scotland) Act 2025 provides for a statutory report
on the state of the social care market, which could deliver strategic-level
transparency.

e Providers already value openness and transparency as part of their organisational
culture and public trust.

Examples of arrangements that mean quality is monitored and maintained were raised by
respondents, including:

e Third and private sectors are subject to regulatory and contractual scrutiny through
the Care Inspectorate, SSSC and commissioning bodies such as Health and Social
Care Partnerships. For instance, the Care Inspectorate undertakes inspections of
registered care services and investigates complaints about them.

¢ |n addition to the above scrutiny, third sector organisations are monitored by
auditors, trustees and funders and their accounts are published by the Scottish
Charity Regulator (OSCR), and many by Companies House.

e GDPR and data protection legislation mean that personal and sensitive data is
already protected.

e The Duty of Candour, which requires healthcare providers to be open and
transparent with patients and their families about any unintended or unexpected
incidents that may have caused harm or death.

12




e Subject access requests can be made to allow people to access information held
about them.

Suggested improvements of these arrangements were offered, including:

¢ Information requests could come through commissioning bodies already subject to
FOISA, such as local authorities, and such arrangements could be strengthened,
e.g. strengthening proactive publication requirements for information not currently
available. A few respondents highlighted that information about care arrangements,
funding and eligibility is held by local authorities rather than providers

e Making Care Inspectorate reports more accessible and actionable for people who
use care services and their families.

e Funding other organisations such as the Scottish Council for Voluntary
Organisations, Social Work Scotland, or Community Care Providers Scotland to
provide independent assistance to providers to ensure standards, processes and
understanding are in place.

“I think that most people are aware of the information that they can source through the
Care Inspectorate etc. It is difficult to answer such a general question, as an unpaid carer
who does have extensive knowledge of the current FOISA legislation, | struggle to think of
anything | would request from my son's care provider under FOISA that is not already
available to me and would be of any interest.” - Individual

“In practice, this is unlikely to improve individuals’ rights, as they can already obtain
information on public spending from public bodies directly under the existing rules.” -
Crosslaw Care Home

Expertise or specialist resource needed

Some respondents at Q1, Q2, and Q6 suggested that care providers would require
expertise or specialist resources in order to provide FOI responses. The types of expertise
or facilities that these respondents felt would be needed included: technical expertise,
dedicated compliance, information governance, or legal staff or teams; and dedicated
information systems. Knowing how to retrieve and store information were highlighted as
issues. It was felt that organisations would be required to upskill and train staff to fulfil FOI
requests, or to outsource legal elements, and that the work involved managing FOI
processes would be disproportionate to the size of providers.

“A particular challenge for such staff will be to identify which legal regime is in play,
affecting what data, involving what rights (and by whom exercisable), what obligations and
what prohibitions, as these will unfortunately often be unclear from requests received.” —
Mearns View Care Home

More detail is needed

The need for more detail was highlighted across half of the consultation questions, notably
by some respondents at Q10. Some of the issues raised have been mentioned elsewhere,
such as how public funding or ‘care at home’ services would be defined and therefore
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what information was in scope (see chapter 3), and the likely volume and nature of FOI
requests. Other topics where respondents sought more detail included:

e The rationale for the proposed FOISA extension, and how it could lead to greater
transparency.

e How it would be implemented, including what resources would be allocated to it.

e Whether mandatory guidance would be rolled out.

o Whether the Care Inspectorate would require information on requests received or
training to ensure effective FOISA compliance, for instance, as part of annual
returns or the inspection quality framework.

14



3. Extension of FOISA to private and third
sector run care homes and ‘care at home’
services

This chapter covers whether respondents agreed that FOISA should be extended to
private and third sector providers of care homes and ‘care at home’ services and presents
the analysis of questions that sought views on whether the FOISA extension should cover
publicly funded elements, or the services more broadly. In addition, the chapter presents
respondents' views on whether FOISA should extend to care homes and ‘care at home’
services for children and young people, and, if so, whether any special considerations
would apply. Similarly, stakeholder views in relation to the position of smaller providers
were sought.

Provision of care home and ‘care at home’ services in Scotland

The consultation document sets out the definition of care homes and ‘care at home’
services, in terms of the accepted definitions used for the purposes of registration with the
Care Inspectorate. Care homes provide accommodation with care to meet a person's
needs, which may include nursing or personal care or support, and ‘care at home’ services
provide personal care or support to a person in that person’s home. ‘Care at home’
services are regulated by the Care Inspectorate as a ‘sub type’ of ‘support services’.
Respondents were asked for their views on whether FOISA should be extended to these
types of services.

The Care Inspectorate has specific duties to carry out yearly, unannounced inspections of
both types of service, in addition to secure accommodation services. Providers of secure
accommodation have been subject to FOI law since 2016.
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Q1. Do you agree that FOISA should be extended, where possible, to private and third
sector (charity and not-for-profit organisation) run care homes?

Respondent type n= |%Yes [%No |%Noview |% No answer
All respondents 136 48 41 4
All answering 126 52 44 4
Individuals 66 65 33 2
Organisations: 60 37 57 7
- Care provider 36 19 75 6
- Membership/representative body 7 57 29 14

- Public sector bodies (health and

social care partnerships, local 6 33 50 17
government, procurement)

- Support/Advice 6 83 17 0
- Campaigning/Think Tanks 4 75 25 0
- Legal/advocacy 1 100 0 0

Among those answering Q1, just over half (52%) agreed that FOISA should be extended,
where possible, to private and third sector (charity and not-for-profit organisation) run care
homes, while 44% disagreed and 4% had no view. Support was higher among individuals
who answered (65% agree compared to 33% disagree). A majority of organisations that
answered disagreed (57% compared to 37% agree), though views varied by type of
organisation. Three quarters (75%) of care providers and half (50%) of public sector
bodies disagreed. However, a majority of each other type of organisation agreed.

Almost six in ten of all respondents left an open comment at Q1. The most prevalent
themes, raised by many respondents, were that an extension was not needed as other
options existed, capacity issues, and concerns regarding cost. Next most prevalent were
general positive comments, followed by views that extending FOISA to care homes would
divert resources from delivering services, both mentioned by several respondents. These
views were incorporated in the themes written up in Chapter 2. Additional themes specific
to the question are covered below.

Yes, there should be greater transparency

Several respondents felt extending FOISA to private and third sector run care homes
would enhance transparency. These respondents were mostly individuals and
organisations other than care providers. Reasons given included that it would:

e Be an important safeguard for people who use care services, their families and the
wider public, and support quality assurance.

e Provide easier access to information to help people make informed decisions, raise
concerns, understand how funds are being used and to advocate for family
members or self-advocate.
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e Enhance accountability.

¢ Enable lawful scrutiny of commissioning, staffing and service standards.
e Deter misuse of public funds or inappropriate practices being hidden.

e Better reflect the public nature of such services.

In addition, enhancing transparency was seen as aligned with other relevant approaches,
such as providing accessible information in social care decision-making and current care
reforms.

“As a point of principle, we agree that members of the general public ought to be able to
access information about care homes, regardless of who runs them. This is especially so
given the critically important role that care homes provide within the wider health and care
sector in Scotland and, not least, the safeguarding aspects of their work, open and
transparent knowledge about which would be in the public interest.” - Charity Law
Association

Yes, such care homes provide a public service

Where these services provided a public function, it was felt they should be subject to
FOISA, according to some respondents, none of whom were care providers. This was
seen as a way of creating a level playing field, where all providers were equally subject to
FOISA. Reasons for holding this view included that: if these providers were not delivering
the service, then the public sector would be doing so; these services are a replacement for
hospital-based care; they received public funding; and they operate within a statutory
framework of regulation, inspection, safeguarding and commissioning. One membership /
representative body disagreed with the use of the term ‘where possible’ in the consultation
document, believing it was possible to extend FOISA to these care homes.

Yes, these services support vulnerable people

The need to extend FOISA because these services support vulnerable people was
highlighted by some respondents. Views included that care home residents often lack the
capacity to advocate for themselves or ask questions that may be raised in FOI requests.
Respondents noted that the COVID inquiry confirmed the importance of the care sector in
protecting, respecting and fulfilling people’s human rights and that care homes often
supported Scotland’s most vulnerable individuals.

No, potential for sensitive information to be released

Some respondents, more than half of whom were care providers, felt that information may
be too sensitive to release via FOIs. Perceived risks included inadvertent over-disclosure
and potential harm to residents, GDPR breaches, or release of sensitive business data
that could harm competitiveness.

17




‘Risk of data breach: the release of data under FOISA poses risks that personal /
identifiable / sensitive data is released in error. Public bodies have multiple layers of
scrutiny to mitigate against any data breaches; it is unlikely that this will be the same for
voluntary and third-party organisations. Implementing FOIA-level obligations could risk
inadvertent disclosure of commercially sensitive information, which private providers must
protect. Handling and accurate reporting of local government data and information could
be at risk should such organisations receive FOlIs that could contain data owned by
contract holders.” - North Ayrshire Health and Social Care Partnership

Yes, families need assurance

Extending FOISA to these services was seen by some respondents, mostly individuals, as
a way of providing greater assurances to families. It was felt that more checks on care
homes were needed, that families should be able to ask questions about service provision
and get adequate answers in a reasonable timescale, that it would build trust in services,
and that it would allow families to make informed decisions.

Yes, access to information should be a right

Some respondents mentioned that the ability to make a FOI request to these services
should be a right. The right to expect information to be accessible, to make requests for
information, and to have the same FOlI rights for these services as for publicly provided
care homes was highlighted. The Scottish Information Commissioner felt the proposal
would go some way towards helping the Scottish Government achieve its Equality and
Human Rights Mainstreaming Strategy, where it noted the role of transparency and
accountability in supporting human rights and addressing inequality is clearly recognised.

“FOISA extension would provide a structured, enforceable right of access with clear
timescales and recourse to the Scottish Information Commissioner — none of which
currently exists.” - Individual

Yes, for other reasons

A range of other reasons were given to advocate for extending FOISA to these care
homes by some respondents. These included that it would support professional practice,
promote fairness, improve care quality and help ensure legislative compliance.

“Supporting Professional Practice: Social workers have statutory duties to assess needs,
arrange care, and monitor wellbeing. Access to information about provider practices,
policies, and performance can support effective professional oversight and person-centred
practice.” - Scottish Association for Social Work

Other issues

A few respondents expressed the view that FOISA should be extended, as they felt that
concerns about doing so were overstated or should be considered secondary to the right
to information.
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Respondent type n= |(%Yes |[%No |% Noview |% No answer
All respondents 136 47 44 4 5
All answering 129 50 47 4 -
Individuals 66 64 35 2 -
Organisations: 63 35 59 6 -
- Care provider 37 19 76 5 -
- Membership/representative body 8 50 38 13 -
- Public sector bodies (health and

social care partnerships, local 6 33 50 17 -
government, procurement)

- Support/Advice 7 71 29 0 -
- Campaigning/Think Tanks 4 75 25 0 -
- Legal/advocacy 1 100 0 0 -

Q2. Do you agree that FOISA should be extended, where possible, to private and third
sector (charity and not-for-profit organisation) run ‘care at home’ services?

Those answering Q2 recorded similar views to Q1. Overall, half (50%) agreed that FOISA
should be extended, where possible, to private and third sector (charity and not-for-profit
organisation) run ‘care at home’ services, while 47% disagreed and 4% had no view.
Support was higher among individuals who answered (64% agree compared to 35%
disagree). Three fifths (59%) of organisations that answered disagreed, but views again
varied by type of organisation. Three quarters (76%) of care providers and half (50%) of
public sector bodies disagreed, with at least half of all other organisation types agreeing.

Over half of all respondents left an open comment at Q2. The most prevalent themes were
capacity issues, that the same considerations as for care homes would apply and that an
extension was not needed as other approaches should be sufficient. Views on the first and
last of these are incorporated in the themes written up in Chapter 2.

For similar reasons as care homes

Many respondents, two thirds of whom were against a FOISA extension and a third in
favour, left a comment to indicate they felt that similar considerations in relation to
extension of FOISA to care homes would apply to ‘care at home’ services also. As before,
reasons against extending FOISA to such ‘care at home’ services included capacity issues
or that it would divert funds from frontline care, for instance. Reasons in favour included
that ‘care at home’ services included public functions, that FOI requests could help ensure
people’s rights, and that ‘care at home’ services should be transparent.

These respondents noted the similarity with care home services, such as:
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e Barriers for families when seeking information.

¢ Reliance on informal relationships or goodwill rather than clear statutory paths.
e They are both care services, so were similar in nature

e Similar types of information that might be sought through an FOI request.

e Services being funded wholly or partly through public budgets or replacing public
sector provision.

As at Q1, the potential for FOls to result in data breaches, due to failing to adequately
protect anonymity or releasing sensitive business data, was also highlighted by some
respondents. A few respondents, mainly individuals, similarly felt extending FOISA would
help provide assurance for families. For instance, it was felt FOls could help people
understand if a ‘care at home’ service is equipped to meet needs in a person-centred way,
such as visiting at appropriate times or spending enough time with people. One highlighted
difficulties discharging his formal duties as a Guardian:

“As Guardian, | have a statutory obligation under the Adults with Incapacity (Scotland) Act
2000 to ensure that any intervention in my son's affairs benefits him, takes account of his
wishes, and is the least restrictive option available. To do that, | need to understand how
the provider operates — what its policies say, how it handles concerns, what standards it
holds its staff to. These are not unreasonable things to ask. They are basic to my role.
Over the past year, | have found it extremely difficult to obtain this kind of information. |
made a written request to the provider for copies of its policies covering specific areas of
my son's care. It took many months to receive any response, and when it came, it did not
cover everything | had asked for. No explanation was given for what was missing. | had no
formal means of compelling a response. The experience has made me realise that
Guardians and families in Scotland are expected to oversee the quality of care being
provided to their loved ones but are given almost no practical means of doing so.” -
Individual

Other issues

One membership / representative body felt that, in addition to the same principles applying
as for care homes, additional considerations for ‘care at home’ services would involve
service boundaries (see below), defining what constitutes public funding, proportionality,
and integration with existing rights. Another respondent felt people in ‘care at home’
services may experience greater vulnerability compared to care home services, due to the
one-to-one, personal nature of ‘care at home’, i.e. entering a person’s dwelling in the
community.

Service boundary issues

Difficulties for services in disaggregating ‘care at home’ parts of the service from other
services, such as housing support and community-based services, were highlighted by
some respondents. These respondents felt it would be hard to separate the staffing
element, that operational boundaries may be blurred, and that integrated models of
delivery may be in place involving shared contractual arrangements. Concerns were raised
about how disaggregation could occur and the cost and complexity involved.
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“These services are often delivered through integrated models, including housing support
and community-based services, making it extremely difficult to disaggregate information
relevant to FOI requests. Providers have highlighted the complexity of separating data
streams and the risk of non-compliance due to confusion over what information is in
scope.” - Scottish Care

Other views

Several respondents commented that the proposal could divert resources from care
delivery, and some raised concerns over the costs of providing FOls, felt expertise would
be needed or gave suggestions for approaches they felt should be adopted. All these
issues are incorporated in the themes written up in Chapter 2.

The role of public funding in identifying functions of a public
nature

This section addresses whether respondents feel information about all aspects of care
home and ‘care at home’ services in the private and third sectors should be included in a
FOISA extension, or whether it should be only for those areas which are mainly publicly
funded. The consultation document sets out funding arrangements for these types of
services, highlighting that there is substantial public funding for them. Readers are advised
to refer to the consultation document for further details on funding arrangements, though it
is worth noting that a contribution towards ‘free personal care’ and ‘free nursing care’ is
normally available for people in care homes, including those who mainly fund their own
care, and ‘free personal care’ for those who receive ‘care at home’ services.

Q3. Whether or not you actually support any extension, please indicate which of the
following statements best reflects your view:

a) If FOI law were to be extended to care home and ‘care at home’ providers, information
about all such services should, where possible, become subject to FOI law, irrespective of
the level or type of public funding that supports those services.

b) If FOI law were to be extended to care home and ‘care at home’ providers, only
information about such services which are mainly publicly funded should, where possible,
become subject to FOI law.

If you chose option ‘b’ above, please set out any more detailed thoughts you may have on
the type or level of public funding that should result in the provider becoming subject to
FOISA
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Respondent type n= | % a) % b) % No view | % No answer

All respondents 136 46 32 9 13
All answering 118 53 36 10 -
Individuals 64 67 28 5 -
Organisations: 54 37 46 17 -
- Care provider 34 18 59 24 -
- Membership/representative body 4 100 0 0 -
- Public sector bodies (health and

social care partnerships, local 5 60 20 20 -
government, procurement)

- Support/Advice 6 33 67 0 -
- Campaigning/Think Tanks 4 100 0 0 -
- Legal/advocacy 1 100 0 0 -

Among those answering Q3, just over half (53%) indicated that information about all
services should become subject to FOI law, one third (36%) indicated that only information
about services that are mainly publicly funded should become subject to FOI law, and one
in ten (10%) had no view.

Two thirds (67%) of individuals felt information about all services should be in scope,
compared to one third (37%) of organisations, with 46% of the organisations preferring
only information about services that are mainly publicly funded to be in scope. Once again,
views varied by type of organisation. Two thirds (67%) of Support/Advice organisations
and 59% of care providers that answered felt that only information about services that are
mainly publicly funded should be subject to FOI law. Conversely, 60% of public sector
bodies and all other organisations that answered felt that information about all services
should become subject to FOI law.

Under half of all respondents left an open comment at Q3. While the open element of Q3
was directed at those who chose option b), only around two thirds of those who left a
comment had in fact selected option ‘b’. The most prevalent themes were negative views,
that providers should be subject to FOISA based on public funding or statutory duties, and
that the proposal was not needed as existing mechanisms are sufficient (see chapter 2 for
this latter theme).

Negative views

Many respondents, over half of whom were care providers, left comments indicating
concerns. Two thirds of these expressed their disagreement with the FOISA extension
generally (see chapter 2), highlighting that there was no option in Q3b to indicate this view.

However, some other respondents expressed concerns with option ‘b’ specifically. The
most common view was that option ‘b’ would introduce further complexity, and it would be
difficult to fully separate private from public funding. This could be because mixed funding
arrangements change over time and vary between individuals, or because some elements,
such as personal care, may be publicly funded, while other elements may not be. A few
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care providers also highlighted that systems, e.g. IT and recording systems, have not been
designed to separate ‘public’ data.

Other views included that:
e Extending coverage to only certain funding models would create inequalities in
access to information.

¢ Interpretation and application in practice may vary, leading to inconsistencies.

e The question indicated a decision to proceed had already been made, which
respondents opposed.

“The distinction between 'mainly publicly funded' and privately funded care is unclear and
unworkable in practice. Mixed funding arrangements change over time and vary between
individuals, making consistent application extremely difficult.” - Independent Care Home
(third sector)

Base it on public statutory duties or public funding

FOISA should apply to provisions related to public statutory duties or public-funded
elements only, according to several respondents. These respondents gave varying views
on what elements should be funded, such as:

¢ Public funding only, including local authority-funded placements, free personal care
payments, free nursing care payments, commissioned services, services to meet
local authority duties or delivered in hospital discharge pathways.

e Exclude privately funded services, self-funders, charitable donations and
unrestricted fundraising.

e Services delivered at service or provider level, rather than on a resident-by-resident
basis, for instance, information relating to governance, policies and compliance.

e Packages where the local authority has assessed need and has a statutory duty to
fund care and support.

“Where a care provider delivers services that a local authority would otherwise be required
to deliver itself — and does so within a publicly funded and regulated framework — that
activity should be treated as a function of a public nature.” — Individual

Where public income reaches a certain threshold

Some respondents felt FOISA should be extended to services where public funding
reached a certain proportion of service’s overall income. The main reason for this
suggestion was that if public funding represented a majority of a service’s income, it
should be treated as a publicly provided service. Proportions suggested included over
50%, 75% and 90%. It was felt that any threshold adopted needed to be clear, transparent
and proportionate.
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“Clear guidance would be required on what constitutes “mainly publicly funded.” For
example, this could be defined by a percentage threshold of total service income derived
from public contracts, or by applying FOISA only to information relating to publicly
commissioned care packages.” — Clinical 24

Only local authority-funded clients

Brief views were left by a few respondents, mostly individuals, expressing the view that a
FOISA extension should only include local authority-funded clients. One of these
respondents felt it should exclude free personal or care allowances.

Other views

Some felt FOISA should be extended to all provisions, a view aligned to option ‘a’, notably
to create parity across sectors.

Services provided to children and young people

Care homes and ‘care at home’ services are provided to some children and young people
in order to address a particular vulnerability or need. As the consultation document notes,
many of these are small in size, with an average number of registered places per service
being 4.5. The Scottish Government recognises this may pose particular challenges, and
that additional considerations may be relevant when extending FOISA to services that
support children and young people. This section presents respondents' views on whether
FOISA should be extended to these services for children and young people, and if this
were to happen, what specific considerations would need to be taken into account.

Q4. Do you agree that any extension to private and third sector care home and ‘care at
home’ services should apply to such services when delivered to children and young
people (i.e. people under 18 years of age)?

Respondent type n= |%Yes [%No |%Noview |% No answer
All respondents 136 51 24 18
All answering 128 55 26 20
Individuals 67 69 24 7
Organisations: 61 39 28 33
- Care provider 36 25 33 42
- Membership/representative body 7 71 14 14

- Public sector bodies (health and

social care partnerships, local 6 50 33 17
government, procurement)

- Support/Advice 7 43 14 43
- Campaigning/Think Tanks 4 75 25 0
- Legal/advocacy 1 100 0 0
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Among those answering Q4, just over half (65%) agreed that an extension should apply to
services delivered to children and young people, while one quarter (26%) disagreed and
one fifth (20%) had no view. Among individuals who answered, seven in ten (69%) agreed
that such services should be included, while one quarter (24%) disagreed.

Mixed views were evident among organisations that answered. Overall, 39% agreed, 28%
disagreed, and 33% had no view. Among care providers, 42% had no view on this
question, while 33% disagreed and 25% agreed. Similarly, 43% of Support/Advice
organisations had no view, while 43% agreed and 14% disagreed. Half (50%) of public
sector bodies agreed, as did at least seven out of ten of other types of organisations.

Q5. Are there any issues, opportunities or challenges specific to children and young
people’s services which require to be considered?

Just under half of all respondents commented on Q5. The most prevalent themes were
concerns about privacy or anonymity, that similar considerations as for adult services
would apply, and comments on the size of services for children and young people.

Privacy or anonymity concerns

Several respondents identified difficulties ensuring privacy or anonymity as a result of
providing information in FOI responses, in relation to children and young people’s services.
Views were similar to those considered in Q1 and the impact assessment questions
(covered in Q13), though there was also a view expressed that concerns over privacy or
anonymity concerns should not prevent extending FOISA to these services. However,
concerns specific to this sector included:

e The nature of data processed in children and young people’s services was
highlighted by some respondents as an issue that needed to be considered, notably
that such data was often sensitive or special category. Along with the risks of
disclosure, issues of data ownership and interpretation were highlighted.

e The very small size of many services could make it more likely that disclosed
information would lead to identification of those using the service (see ‘Service-
related considerations’ below)

e That issues such as data sharing, handling sensitive personal data and
safeguarding factors are more acute in children’s services and therefore more
difficult to mitigate in practice compared to services for adults. For instance, it was
noted that compliance with FOISA could conflict with safeguarding responsibilities
and children’s rights or damage confidential, trust-based relationships with
professionals.
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‘We consider that the application of FOISA to children and young people’s services require
a heightened and precautionary approach. Children and young people are entitled to
enhanced protections in relation to their privacy, dignity, and wellbeing. Services
supporting them frequently involve small cohorts, highly personalised care arrangements,
and detailed case-level information. In this context, there is a significant risk that
information disclosed under FOISA, even where anonymised or aggregated, could lead
directly or indirectly to the identification of individual children or young people. The risk of
inadvertent over-disclosure is particularly acute given the nature of information held by
providers of children and young people’s services, which may include safeguarding
concerns, behavioural information, health-related data, family circumstances, and
professional assessments. Disclosure of such information could undermine safeguarding
arrangements, conflict with duties owed to children under data protection legislation and
adversely affect children’s rights to privacy and protection from harm.” - Enable

Similar considerations as for adult services

A comparison with the proposed FOISA extension for adult services was made by some

respondents, notably the vulnerability of children and young people, the similar nature of
service provision and the need to avoid identifying individuals. The need for parity across
services was highlighted, and two respondents noted the need for consistency during the
transition into adulthood.

“The quality of care provided to service users should clearly and fundamentally be at the
heart of all activity, and service users and those that support them should have a right to
query, scrutinise and hold organisations to account in circumstances where concerns
arise. Excluding such services from any order would simply create fresh inequalities in
access to information, creating a situation where some key services provided to vulnerable
members of society are not subject to scrutiny through FOI, while similar services provided
to people at a later stage of life are. Such a position would be irrational, inequitable and
unsustainable.” — Scottish Information Commissioner

Service-related considerations

A number of considerations relating to the nature of services for children and young
people were highlighted by some providers. The main issue raised related to the small size
of many such services, as noted in the consultation document. It was felt that extending
FOISA could lead to a disproportionate administrative burden or providers having
insufficient resources to be able to provide a response, and the risk of indirect
identification even where information is anonymised was also commonly highlighted.

Suggestions to mitigate this included only applying a FOISA extension to larger children’s
services or group care settings, providing practical examples in sector-specific guidance
for small-scale and complex community-based packages, and ensuring robust safeguards.

“It is established practice to not provide data relating to fewer than five people, to prevent
the potential identification of any individual. The average number of registered places per
children and young people’s services is 4.5, as set out in the consultation paper. This
could mean that a significant number of children and young people’s services would be de
facto exempt from FOISA requests related to the people they support, raising questions
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about the purpose of this proposed change.” - Coalition of Care and Support Providers in
Scotland

Two respondents highlighted that FOISA should be linked to services, rather than the type
of people using services.

Protection and safeguarding considerations

Some respondents mentioned the importance of ensuring sufficient child protection and
safeguarding measures were in place in such services. Views relating to FOI requests
included the need to redact information relating to safeguarding and child protection or that
disclosure may create safeguarding concerns if a child was identified. A few mentioned
children’s rights in relation to protection, for instance, that the United Nations Convention
on the Rights of the Child (UNCRC) required recognition of safeguards or that children’s
rights to protection should be acknowledged and protected (more on rights is presented
below). One individual suggested that the requested information could be provided to an
independent third party if there were client safety or vulnerability concerns.

Improved accountability and transparency

An opportunity of extending FOISA to children and young people’s services was that it
would enhance accountability and transparency according to some respondents. Views
included that this could increase public confidence in how services operate, reinforce good
practice, and help hold services to account.

Rights and participation

Some respondents, all of which were organisations, highlighted the rights of children and
young people, including their right to participate. It was felt these rights should be
protected, such as ensuring a two-tier system of rights between children and adults did not
exist and enabling individuals, and their parents/carers where appropriate, to make FOI
requests. UNCRC Article 13 (1) was highlighted by the Scottish Information
Commissioner. This Article includes the right to seek, receive and impart information and
ideas of all kinds, orally, in writing or in print, in the form of art or through any other media
of the child’s choice. Two respondents highlighted the need to pay attention to consent
considerations, with one of these calling for guidance to help providers understand “who is
entitled to access information ... and to ensure rights are upheld without creating
unnecessary barriers”.

“Children and young people will need support to be able to exercise their rights, due to
their age and capacity to understand their rights. Most individuals are adults before they
have any knowledge or understanding of what records are held on them and how to
access the information in them. The ARA recommends that age-appropriate education on
their rights be provided to children and young people by those who look after them. This
should include meaningful life story work and age-appropriate access to explain decisions
made on their care. When leaving care contexts young people should be given full
accounts of their rights to access their information under data protection.” - Archives and
Records Association (UK & Ireland)
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Consider parents / carers / guardians

Considering the rights of parents, carers and guardians was raised by some respondents.
This included enabling such groups to make an FOI request on behalf of their child,
considering the complexity of parental rights and recognising that parents may require time
before they wish to access records and information, such as in cases where a child has a
life-limiting condition.

Other issues

The Archives and Records Association (UK & Ireland) (ARA) recommended that Part 2 of
the Section 61 Code of Practice on Records Management under FOISA be extended to
private and third sector organisations. This requires authorities to transfer records of care
experienced people to public archives and was felt important as care experienced people
often require access to information that supports their sense of identity. It was
recommended that:

“...the s.61 code of practice be revised to ensure that all records subject to FOISA are
appraised for their potential enduring value and deposited in a public archive. The
information that could support care-leavers is not always recorded. The ARA recommends
that guidance should be provided on the types of records that would help children and
young people as they grow up and want more information about their time in care.” - ARA

Position of smaller providers

The consultation document sets out factors to consider in relation to the size of providers,
with potential challenges outlined regarding FOI requests to small providers. It also
describes the benefits of including smaller providers in a FOISA extension. Many of these
issues are reflected in respondents’ comments when considering whether size should
have a bearing on which providers to include in a FOISA extension.

28




Q6. Do you consider that the size of a private or third sector care home or ‘care at home’
service provider should have any bearing in whether that provider is made subject to
FOISA?

Respondent type n= |%Yes |%No |% Noview |% No answer
All respondents 136 22 69 2 7
All answering 127 24 74 2

Individuals 67 25 73 1

Organisations: 60 22 75 3

- Care provider 36 28 69 3

- Membership/representative body 6 17 83 0

- Public sector bodies (health and

social care partnerships, local 6 0 83 17
government, procurement)

- Support/Advice 7 29 71 0
- Campaigning/Think Tanks 4 0 100 0
- Legal/advocacy 1 0 100 0

There was a clear consensus among those answering Q6 that the size of a private or third
sector care home or ‘care at home’ service provider should not have any bearing in
whether that provider is made subject to FOISA. Three quarters (74%) of those answering
felt this was the case, while one quarter (24%) felt it should have a bearing, and 2% had
no view. Similar views were recorded by both individuals and organisations, with 73% and
75%, respectively, indicating that the size of a service provider should not be a factor. A
majority of all types of organisations also felt it should have no bearing, ranging from 69%
of care providers to all campaigning/think tank organisations and legal/advocacy
organisations.

Q6a. If you answered ‘yes’ to question 6, which of the following statements best reflects
your views in relation to care home providers?:

a) Only the very smallest providers, offering services to up to 10 people, should be exempt
from FOISA.

b) Providers offering services to up to 50 people should be exempt from FOISA.
c) Providers offering services to up to 100 people should be exempt from FOISA.

d) Only the largest providers, offering services to over 1000 people should be made
subject to FOISA.

Though Q6a was aimed at those who answered ‘yes’ to Q6 (n=30 respondents), Citizen
Space allows all respondents to answer any question. Q6a was answered by 31
respondents, of whom 27 answered ‘yes’ and four answered ‘no’ at Q6. Data has not been
edited to remove these discrepancies
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Nevertheless, it should be noted that since only a minority believed provider size should
be relevant, the findings from Q6a should be understood to reflect the views of a relatively
small subset of respondents.

Respondent type n= |%a) %b) %c) |%d) | % Noanswer
All respondents 136 4 2 4 13 77
All answering 31 19 10 16 55 -
Individuals 18 22 0 17 61 -
Organisations: 13 15 23 15 46 -
- Care provider 11 9 27 18 45 -
- Membership/representative body 0 - - - - -
- Public sector bodies (health and

social care partnerships, local 0 - - - - -
government, procurement)

- Support/Advice 2 50 0 0 50 -
- Campaigning/Think Tanks 0 - - - - -
- Legal/advocacy 0 - - - - -

Among those answering Q6a, a range of perspectives was evident. While there was a
preference for option d) (Only the largest providers, offering services to over 1000 people
should be made subject to FOISA), which was selected by over half (55%), a small
number of respondents each preferred the other options a) to c).

Most of those answering Q6a were individuals or care providers. Both groups expressed a
preference for option d), with 61% of individuals and 45% of care providers who answered
selecting this option. While the remaining individuals were more likely to prefer option a)
(Only the very smallest providers, offering services to up to 10 people, should be exempt
from FOISA), the second most favoured option among care providers was option b)
(Providers offering services to up to 50 people should be exempt from FOISA).

Of the four respondents who answered ‘no’ at Q6, two individuals selected option d), while
one organisation selected a) and another b).
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Q6b. If you answered ‘yes’ to question 6, which of the following best reflects your views in

relation to ‘care at home’ providers?:

a) Only the very smallest providers, with a staff headcount of up to 10, should be exempt

from FOISA.

b) Providers with a staff headcount of up to 25 should be exempt from FOISA

c) Providers with a staff headcount of up to 50 should be exempt from FOISA

d) Providers with a staff headcount of up to 100 should be exempt from FOISA

e) Only the largest providers, with a staff headcount of over 1000 should be subject to

FOISA.

As with Q6a, Q6b was also aimed at those who answered ‘yes’ to Q6 (n=30 respondents).
However, as Citizen Space allows all respondents to answer any question, Q6b was
answered by 29 respondents, of whom 26 answered ‘yes’ and three answered ‘no’ at Q6.
Data has not been edited to remove these discrepancies. Nevertheless, it should be noted
that since only a minority believed provider size should be relevant, the findings from Q6b
should be understood to reflect the views of a relatively small subset of respondents.

Respondent type n= |%a) %b) %c) |%d) %e) |%No
answer
All respondents 136 2 4 1 2 13 79
All answering 29 10 17 3 59 10 -
Individuals 18 6 22 0 67 6 -
Organisations: 11 18 9 9 45 18 -
- Care provider 10 20 10 10 40 20 -
- Membership/representative body 0 - - - - - -
- Public sector bodies (health and
social care partnerships, local 0 - - - - - -
government, procurement)
- Support/Advice 1 0 0 0 100 0 -
- Campaigning/Think Tanks 0 - - - - - -
- Legal/advocacy 0 - - - - - -

Among those answering Q6b, there was a preference for option d) (Providers with a staff
headcount of up to 100 should be exempt from FOISA), which was selected by three fifths
(59%). This was followed by 17% who preferred option b) (Providers with a staff
headcount of up to 25 should be exempt from FOISA), and one in ten (10%) who preferred
either option a) (Only the very smallest providers, with a staff headcount of up to 10,
should be exempt from FOISA) or option e) (Only the largest providers, with a staff
headcount of over 1000 should be subject to FOISA).
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Most of those answering Q6b were individuals or care providers. Both groups expressed a
preference for option d), with 67% of individuals and 45% of care providers who answered
selecting this option. While the remaining individuals were more likely to prefer option b),
the remaining organisations were more likely to favour options a) and e) (20% each).

Of the three respondents who answered ‘no’ at Q6, one individual and one organisation
selected option e€) and one organisation selected option a).

Q6c¢. Do you have any other comments on the challenges or opportunities that might come
from extending FOISA to smaller providers?

Almost two thirds of all respondents left an open comment at Q6¢. The most prevalent
themes were: that size should not be a factor in determining whether to apply a FOISA
extension, that it would be too resource-intensive for small services, and concerns
regarding cost. The latter two issues are addressed in Chapter 2.

Size should not be a factor
Many respondents felt the size of services should not be a reason for exempting them
from a FOISA extension. A range of reasons were given for this, including:
e Size was not relevant; it was more important to achieve parity across services and
equality in access to information.

e Small services may be part of a larger provider, so it would be difficult to determine
which should be exempt.

¢ Previous extensions did not differentiate based on size.

e Small services deliver the same regulated functions as larger ones, and those
services should expect scrutiny.

e Those who use these services may not have a choice over who provides the
service or its size.

¢ It may be difficult to determine the size of a service as staff numbers and supported
people can change regularly.

e Exemptions based on size may also constrain growth, staff may be paid off, or
services split into smaller units to remain below exemption thresholds, which could
weaken oversight and public confidence.

e Small services may be more likely to need greater transparency due to the potential
to have less established governance structures, formal complaints processes or
robust record-keeping processes.

“Individuals receiving care (and their families) should be entitled to a consistent level of
transparency and accountability, regardless of whether services are delivered by a small,
medium or large organisation. Introducing size thresholds creates inconsistency and
confusion, both for the public and for providers.” - Trust Housing Association

Suggested alternatives to size-based exemptions were given by some respondents, such
as allowing longer lead-in or response times, embedded flexibility around response
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timescales where appropriate, access to shared resources and infrastructure, tailored
protections and co-produced, practical guidance. One respondent noted that within the
Registered Social Landlord sector, some providers had contracted a third party to deliver
the FOISA function, which had worked well, especially given that the smaller RSLs get so
few FOI requests.

Comments on vexatious FOls

The potential for vexatious FOIls to be made was highlighted by some respondents, half of
whom were care providers. These were considered to result in a burden for small services,
for instance, that they would not have the resources, confidence or legal knowledge of
larger providers to deal with them effectively. However, one respondent noted FOISA
already contained exemptions relating to vexatious or excessive requests and such
mechanisms could provide a more effective and flexible way of managing requests.

Small services are unlikely to get many FOI requests

A few respondents noted that smaller organisations operating would be unlikely to get
many FOI requests. One support / advice organisation noted this would be particularly the
case for services of a high quality, whereby a high number of requests could be indicative
of not meeting an appropriate standard.
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4. Supporting the roll out of any extension

This chapter presents respondents' views on what support care providers would benefit
from when discharging their obligations under FOISA, what would be helpful for people
who use care services or members of the public to assist them when requesting
information, and what categories of information people might request through FOISA.

The consultation document sets out that providers would be required to adopt the Scottish
Information Commissioner’s Model Publication Scheme to make certain classes of
information proactively available, where such information is held. Readers are referred to
the consultation document for more details on these. Providers would also be required to
provide the relevant information wherever possible, within 20 working days and would
have a duty to advise and assist the requester to help them obtain the information they
seek.

Q7. What would be most helpful to assist care providers in discharging their obligations
under FOISA?

Three quarters of all respondents commented at Q7. The most prevalent themes, all
mentioned by many respondents across organisational types and individuals, were that
official guidance, training and support, and templates would assist care providers to
discharge their obligations under FOISA.

Guidance

Clear guidance was called for by many respondents to help care providers fulfil their
obligations under FOISA. A range of suggestions was made regarding what areas this
should cover. These included:

e Sector-specific guidance: for different sizes and types of providers, such as small
services or children and young people’s services.

e Clarity on scope: included elements; how exemptions should be applied; types of
information that can be provided, e.g. defining ‘publicly funded’ and the boundary
between contracted service delivery and independent operations.

o Clarity on links with other arrangements such as data protection legislation, subject
access requests, regulatory requirements, and Environmental Information
(Scotland) Regulations 2004.

e Processes: to respond to FOI requests effectively, such as how to triage and
prioritise requests; redaction protocols; standard retention and disposal schedules
and record-keeping responsibilities; duties to provide advice and assistance under
section 15 of FOISA (following the guidance of the section 60 Code of Practice).
Providing clarity in these areas was felt to aid consistency of approach.

“Clear and practical guidance from the Scottish Information Commissioner, developed
specifically for the care sector, with worked examples relevant to the types of information
requests care providers are likely to receive. This should distinguish clearly between FOI
requests (for non-personal information about the provider's operations) and subject access
requests under data protection law (for personal data about individuals). In our experience,
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providers already struggle with this distinction - our family has encountered a care provider
that conflated a straightforward request for its own policies with a subject access request
process, causing months of unnecessary delay.” — Individual

“There was strong consensus on the importance of co-produced, sector-specific guidance
that clearly sets out what information falls within scope, how any exemptions should be
applied in practice, and how FOISA interacts with existing regulatory and data protection
requirements. Providers stressed the need for practical operational guidance rather than
high-level interpretation, alongside templates, shared tools and clear routes for advice and
support that are tailored to the realities of social care delivery.” — The Health and Social
Care Alliance Scotland (the ALLIANCE)

Training and support

A wide range of suggestions were made by many respondents about the type of training
and support that care providers would benefit from. It was felt that existing public sector
resources could be shared with the private and third sector, that comprehensive, funded
training was necessary, and that the Scottish Information Commissioner, SSSC or Scottish
Government could provide training and support.

These respondents felt staff should receive training, with suggestions for who this should
be targeted at, including all staff, social care staff, managers / senior staff and providers.
Topics for training mentioned by respondents were similar to those mentioned in the
guidance theme above, such as rights and responsibilities of providers and those making
FOI requests, and data protection requirements, including how to protect people’s
identities. Respondents suggested that training should be free of charge and delivery
could be in the form of short online modules, webinars, extended induction and peer
support.

“If FOISA is extended to private and third care providers, the social care workforce will
need to receive adequate training and support. The public sector has well-developed
training resources to enable their workforce to understand and comply with FOISA. It may
be helpful for these resources to be shared with care providers to enable a smooth
transition. There may be a role for the SSSC here in supporting the workforce in their
professional development related to FOISA. Public sector care providers may also be able
to share learning related to which types of information members of the public are likely to
ask for.” - SSSC

“Data Protection Officers should provide 'plug-in' data recording services and training to
allow especially smaller and startup companies to create a boilerplate infrastructure for
storing data that may be requested under FOISA, for pro-actively publishing such data in
line with best practice guidelines and in the management of staff responsible for
responding to FOI requests.” - Common Weal

Practical support or suggestions for practical resources to enhance infrastructure were
called for by several respondents. These included ideas such as technological solutions,
website and publication support, records management support, an online resources hub,
support to representative organisations, access to data protection officers, support with
collaborative arrangements, support to reduce administrative burden or bureaucracy and
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protections from excessive or vexatious FOI requests. For instance, two respondents
called for a limit on the number of requests that any one entity could make. Some
respondents requested realistic timescales in which they could respond to requests,
particularly for smaller organisations.

“Overall, members stressed that for FOISA to be successfully extended, providers must
not be left to navigate the requirements alone. A combination of national guidance,
practical toolkits, accessible training, opportunities for shared or pooled expertise, and
proportionate support for smaller services would be essential in helping providers meet
their obligations without compromising their capacity to deliver high-quality care.” - Social
Work Scotland

Templates

The provision of templates, including model publication schemes tailored to care providers,
was recommended by many respondents. Suggestions were made that indicated
templates could cover the same type of information raised in the above theme on
guidance, such as what information should be disclosed. Other suggestions include
template response letters, refusal notices, policies and procedures and internal logs.

“Templates to support the development of policies and procedures in compliance with s.60
code of practice would also be helpful.” - ARA

Funding and resources

Many respondents, almost half of whom were care providers, also called for more
resources for care providers to assist them in complying with a FOISA extension. There
was considerable overlap with this theme, which was written up in Chapter 2 on the cost
considerations. It was felt that more resources would support transitional and ongoing
costs, such as helping build capacity, paying for training or specialist advice, and costs
associated with responding to requests. Other suggestions included that:

e Resources could be shared across organisations.

e Resources could be included in commissioning contracts.

e The Scottish Government could provide the Scottish Parliament with estimates of
the future costs of FOISA duties for social care third sector providers.

e The Scottish Government could set duties to monitor any resources allocated for
this purpose, either itself or through a public body such as the Scottish Information
Commissioner.

Consider implementation

The need to consider providing transitional support to care providers was raised by several
respondents at Q7. However, comments on how respondents felt FOISA should be
extended were left across multiple questions and have been incorporated here to minimise
repetition. It was felt important to consider how best it should be implemented so as not to
destabilise services on which vulnerable people depend.

Suggestions for how the FOISA extension should be introduced included:
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e Centring equality considerations during implementation, such as undertaking an
Equality and Human Rights Impact Assessment as early in the policy development
process as possible and ensuring it is kept under review as the policy moves into
implementation.

e Engaging with stakeholders to help determine how FOISA could operate.

¢ Designing FOISA to make sure rights are accessible, safe and easy to exercise in
real-life situations. For instance, implementing it in a way that recognises many
carers are already navigating complex systems, balancing multiple roles and
advocating for people with significant care needs.

¢ Introducing the FOISA extension in a phased manner, for instance:

o Initially limiting the scope of FOISA to a limited set of information or areas
to which requests could relate.

o Providing sufficient time and resources to build capacity, implement and
test processes and guidance.

o Adjusting arrangements based on operational experiences.

¢ Avoiding duplication of roles of other organisations, such as the Care Inspectorate
and SSSC.

¢ Requiring organisations to designate a senior manager with responsibility for
compliance, in line with the section 60 code of practice for the Freedom of
Information Act 2002.

e Adopting a proportionate approach, such as to the size, nature and governance of
providers, for instance:

o Ensuring it is simple and workable.
o Embedding flexibility around response timescales.
o Exempting smaller providers.

For example, one individual suggested that requests could only be for a specified limit of
questions, or organisations could be required to publish certain information on their
website to reduce administrative requirements.

“Our strong recommendation is that to the extent an important public ‘need’ for relevant
missing information has been identified (and which cannot be addressed through existing
arrangements and rights), this is agreed with provider organisations. The agreed details
can then be proactively published (either by the organisations or existing public
authorities) with requesters asking for such details to be directed to them and no other
details to be accessible. This could be done without the disproportionate impact and
regulatory and costs burdens of making each private organisation a whole or hybrid FOISA
public authority.” - Boclair Care Home

Provide advice or legal support

A range of suggestions was made by some respondents who felt advice, including legal
advice, could be offered to providers. This could be provided through a centralised advice
service, such as through a helpdesk, or ongoing advice provided by the Scottish
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Government, Scottish Information Commissioner or Scottish Care. Other suggestions
included a liaison function or mentoring, someone to review responses initially to ensure
suitability or to clarify obligations, providing FAQs and regular updates and disseminating
best practice. Two respondents suggested that public bodies could disseminate
information about the number of FOI requests typically received, to help care providers
anticipate the volume of such requests.

Monitor or scrutinise care providers

The need to show evidence or monitor arrangements was highlighted by some
respondents. These suggestions included providing proof of compliance by providers,
requiring providers to meet core standards and monitoring these to ensure they are met,
and providing proof of identity by the person making the request. An individual felt
sanctions should be applied where evidence of non-compliance was found but did not
specify the nature of potential sanctions.

Ways services could be monitored suggested by respondents included via the Care
Inspectorate, either by annual returns or in pre-inspection data collection, requiring
streamlined documentation containing standards that were subject to regular audit, setting
clear expectations and standards for public sector commissioners to monitor resources
allocated to contracted services and monitoring the allocation of resources through the
Office of the Scottish Information Commissioner.

“Perhaps publish (redacted where appropriate) requests and responses. And perhaps
proof of identity from the person making the request, as well as reasonable grounds for
making the request.” — Individual

Q8. What would be most helpful to people who access social care and other members of
the public to enable them to access their rights under FOISA?

Almost three quarters of all respondents left a comment at Q8. The most prevalent themes
were information provision, guidance and awareness-raising campaigns.

Provide information to people

Providing people with information about their rights was advocated by many respondents.
In addition, it was noted that where sufficient information about care services was freely
available, this could reduce the need to make FOI requests or that members of the public
needed access to information irrespective of FOls. Clear information provision, either
proactively delivered about care services or to raise awareness of the FOI process, was
also seen as having the benefit of reducing misunderstandings and ensure people had
realistic ideas of what could be provided. Co-producing information with people who use
care services was recommended by one respondent.

Topics suggested for inclusion in any information provision encompassed:

e People’s rights and how to exercise these.
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e What information can and cannot be requested, with reasons for this, e.g. to explain
why certain information is excluded and would be redacted or not provided.

e What people could expect from an FOI request, such as responses within a certain
timescale.

e Clarity on how FOISA relates to other provisions such as subject access requests,
GDPR, advocacy, complaints processes or which bodies to direct concerns or
issues to, such as the Care Inspectorate, local authorities and other regulatory
bodies.

e Ways to request information, with contact details.
e The duty on organisations to ‘advise and assist’.
¢ What to do if dissatisfied, for instance, with a clear appeal template provided.

e Broader topics relating to care providers where people may benefit from more
information included: service quality, performance, funding arrangements, and
decision-making.

Suggestions for how such information should be provided included in leaflets, newsletters,
training, publication schemes, websites, public notice boards and via the office of the
Scottish Information Commissioner. Some felt standardised forms or templates would be
helpful, such as a template request with drop-down choices of the type of information
sought or linked to subject access requests guidance. One support / advice provider
suggested that free legal resources could be provided by the Scottish Government.

Some respondents felt providing information in locations where people who use care
services are likely to be was important, such as at the point of entry into care services or in
service agreements and care plans. A few called for a short, simple statement publicised
in accessible locations.

“From personal experience, the greatest barrier to obtaining information from a care
provider is not knowing what rights exist or what mechanisms are available. We spent
months making informal requests, chasing responses, and escalating through
correspondence before resorting to a Freedom of Information request to the
commissioning local authority - which could only provide information the authority itself
held, not information held by the provider. Had FOISA applied to the provider, and had we
known that from the outset, the process would have been fundamentally different.” —
Individual

“Often, the largest barrier to the public for the submission of FOI requests is to work out
who to send the request to. Local Authorities could provide a central access portal for all
FOI requests (similar to the one maintained by the Scottish Government or by the English
charity "What Do They Know" where staff are able to direct FOI requests to the
appropriate data-holder). The central access portal should also maintain a library of all FOI
request responses as well as a database of proactively published data for all providers
within the Local Authority.” - Common Weal
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Provide clear guidance

Several respondents felt clear guidance should be provided that would assist people in
requesting FOls, with suggested topics similar to those mentioned in the theme above.
One respondent recommended that a national Publication Code should ensure that
providers publish core details such as service descriptions, fees, performance data,
complaint procedures and inspection outcomes.

Awareness-raising campaigns

The need to raise awareness through publicity campaigns was mentioned by several
respondents. These comments typically emphasised the importance of promotion, though
typically further detail was not provided. Where details were given, these included
suggestions such as running media campaigns through radio or television and social
media, written leaflets sent to all those needing a care service, posters in shops, care
services, service websites, GP surgeries and pharmacies.

Focus on accessibility

Ensuring accessibility for people with diverse needs was mentioned by several
respondents. Calls were made for accessible information, such as in plain language, Easy
Read, minority languages and available in multiple formats, including verbally, digitally,
braille and paper based. It was felt that this would benefit disabled people, older people,
those from minority groups and those with limited digital access. One membership /
representative body highlighted one of its campaigns, which called for accessible
communication to be embedded as a basic standard across all areas of health and social
care.

“Information should be available in plain English and in accessible formats, recognising
that many people who use social care services may have communication needs or
disabilities.” - Clinical 24

Provide advocacy support

The need for enhanced or comprehensive advocacy support was called for by some
respondents. This was recommended to enable people to realise their rights, recognising
that many individuals who may wish to make an FOI request may lack capacity or have
complex needs. The need for additional resourcing, in light of existing constraints in such
services, was highlighted by these respondents.

“There was strong emphasis on the need for clear signposting to accessible and available
independent advocacy and advice, particularly for those who lack capacity, have additional
communication needs or are navigating complex and emotionally difficult situations. This
must also be supported by sustainable funding for the independent advice and advocacy
sector, to ensure that an already under-resourced system is not placed under further strain
by increased, unfunded demand.” - The Health and Social Care Alliance Scotland (the
ALLIANCE)
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Person-based support

Some respondents felt support from another person would be helpful, with signposting to
forms of information, advocacy and support the most mentioned role. A few respondents
suggested specific post holders to help people navigate the process, such as a named
FOIl lead or dedicated officer within services, or a client liaison officer based in Health and
Social Care Partnerships.

Transparent and consistent processes

The need for clear and consistent processes was mentioned by some respondents, and
some others felt there should be transparency around FOISA or obtaining information.
Straightforward and consistent processes were recommended to avoid confusion,
minimise misdirected or inappropriate requests and build trust in the system. Similarly, a
culture of openness was recommended to reduce the need for formal FOI requests, avoid
secrecy, and create a more positive experience for people (see also Q13 for more detail
on transparency).

Q9. What categories of information relating to the work of care home and ‘care at home’
services would people be most likely to seek?

Almost seven in ten of all respondents left a comment at Q9 on categories of information
people may be most likely to seek through a FOI request. The consultation document
makes clear that exemptions exist within FOISA to protect personal information.
Therefore, information directly related to an individual would likely be exempt from
disclosure under FOISA. Individuals can access their own personal data through subject
access rights under data protection legislation. However, some respondents highlighted
that personal records may be sought, and readers are advised that where such
information is mentioned, release would generally not be possible through FOISA.

A wide range of categories were suggested, with the most prevalent being that staffing
information, financial and contractual information and complaints / incidents / safeguarding
information would be most commonly sought.
Staffing information
Many respondents felt people would most likely seek information on staffing through FOI
requests. Such information could include:

e Staffing levels, staff to resident ratios, rostering.

o Staff turnover, number of unfulfilled vacancies.

o Staff sickness absence levels.

e Supervision arrangements.

¢ Qualifications, training and registration status.

e Diversity.

e Pay rate.

o Staffing structures and roles.
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Whether other work is undertaken, as well as the caring role.

Driving license, insurance, MOT if staff member drives as part of their role, whether
staff are paid for travel time.

Number of staff trained in child or adult protection and physical restraint.
Number of managers, number of registered managers.

Staff suspensions, disciplinary actions.

Number of locally employed staff.

Levels of violence experienced by staff at work.

Lone working policy.

“As the largest trade union representing workers in the care sector, we would certainly be
asking questions related to levels of violence at work experienced by staff, staffing levels
on shifts, number of unfilled vacancies and similar inquiries that are routinely available
from public sector employers.” - UNISON Scotland

Financial and contractual information

The second most prevalent theme was that many respondents felt financial information
would be sought in FOI requests. These issues covered topics such as:

Contractual arrangements, costs of services and service delivery models.

Contributions from clients, total income from clients towards their care, how much is
paid for free personal nursing care and free personal care for self-funders, and how
much public funding is received.

Audited accounts, annual turnover.

Profit levels by placement or in total, dividends, financial viability, and expenditure.
Charging arrangements, cost per bed fee structures.

Budgets.

How funding is used, costs spent on agencies.

Procurement.

How much is spent on fundraising.

Complaints / incidents / safeguarding

The next most prevalent theme, also raised by many respondents, was that FOI requests
could relate to complaints, incidents or safeguarding. These included:

Patterns or numbers of adverse or critical incidents, accidents, falls, or out-of-hours
care.

Number and nature of complaints, complaints upheld, assaults or sexual or racial
harassment, and duty of candour reports.

Death rates, deaths in service.

Processes followed for complaints and investigations, e.g. timescale, outcomes.
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¢ Policies on safeguarding, complaints, whistleblowing, and risk management.

“Where concerns arise relating to an actual or perceived service failure, for example,
requests may potentially seek access to information on ... Details of the number and
nature of any related incidents that may have arisen — i.e. helping to answer questions
about whether a particular incident was a ‘one-off’, or whether it may indicate a more
systemic issue, or otherwise be a cause for wider concern.” - Scottish Information
Commissioner

Performance or quality information

Several respondents felt information relating to the quality, standards or performance of
care would be sought by those making FOI requests. Suggested areas included:

¢ Quality: Quality measures or indicators, service quality, quality assurance
outcomes, quality improvement practices.

e Standards: Standards and conditions of care, how services are monitored or
inspected, compliance, staff conduct standards.

e Performance data and documentation: outcomes for supported people, value,
numbers supported, safety, wait times, etc. This also includes inspection findings
(see theme below ‘Information on regulatory matters’).

“Finally, people increasingly want to see evidence of outcomes, including performance
against outcomes-based frameworks, user experience data, and findings from external
reviews. People accessing social care services generally look for information that helps
them understand quality, safety, and value. They want clear, comparable details on
service performance, such as Care Inspectorate findings, complaints outcomes, staffing
levels and qualifications—to assess whether standards are being met and how concerns
are handled.” - Turning Point Scotland

Information on regulatory matters
The likelihood of FOI requests being about regulatory matters was anticipated by several
respondents. These included people seeking information about:

¢ Inspection outcomes and quality ratings.

¢ Regulatory compliance, responses to Care Inspectorate findings.

¢ Required improvement actions or sanctions.

e Regulatory correspondence, e.g. notifications made to or received from regulatory
bodies in relation to the service.

Operational policies and matters

e Operational policies or matters were felt likely by several respondents to generate
FOI requests. In addition to policies or practices mentioned elsewhere in this
question, these included: promoting positive behaviour, use of restrictive practices,
dignity, moving and handling, confidentiality, care planning, access to hospital /
palliative care / hospice, number of 999 calls over a period, assessment waiting
times, record keeping, data protection and equality duties.
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Information about an individual’s care
As noted in the introduction to this question, exemptions exist within FOISA to protect
personal information, so this section should be read bearing that in mind.

e (Gaining access to an individual’s care plans or information was suggested by
several respondents as another key piece of information that could be sought. This
included:

e Care plans.

o Diaries, observation sheets, and notes relating to nutrition, hydration, and personal
care.

e Whether any clients are immunocompromised and those with known infections.
e Contact records.
e Packages of care, e.g., the largest package.

e Policies relevant to the care of an individual.

“Members reflected that, where people have concerns about the care of a loved one, they
may request information relevant to the issue they are raising, such as records relating to
incidents, staffing levels, or organisational policies. In these cases, individuals usually
focus on information directly linked to the circumstances they are querying, much as they
would when making a complaint.” - Social Work Scotland

Some other respondents highlighted that medication may also be a topic of interest to
people, such as medicine administration records and charts, administration errors,
dispensing policies and medication management.
Facilities and health and safety
Several respondents felt that FOI requests may relate to health and safety or facilities-
related enquiries. Issues here included:

¢ Infection control and prevention policies, infection rates.

e Environmental information, e.g. heating, lighting, air quality, cleanliness.

¢ Building conditions, physical environment, or plans for new developments.

e Monitoring and evaluation arrangements for facilities.

e Health and safety policies.

e Personal Protective Equipment (PPE) provision and disposal.

Governance information
Aspects of governance and management were considered areas about which people may
request information. This included:

e Governance and accountability structures.

e Outcomes of internal reviews.

e Organisational structures.
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e Senior management roles.

e Management approaches and records.

e Strategic planning and service evolution.

¢ Organisational sustainability.

e Ownership.

¢ Minutes of management meetings.

e Resilience planning.
Some other respondents highlighted that how decisions are taken in relation to care
provision or service delivery may be the focus of FOI requests, with one noting this may be
especially relevant where decisions are taken to change packages or services.
Contractors or third-party providers
Another category some respondents felt could be of interest to those making FOI requests
was third-party involvement or contractors used by providers. This included:

e How goods and services are procured.

e How much is spent on external providers.

e Contracts with external providers, e.g. insurance providers, providers of specialist
equipment and technology.

e Frequency and use of agency care staff.

“Agency - number of hours or staff for each [agency], number of shifts covered -
particularly difficult where there are different rates for different times of the day/days of
week and varying lengths of shifts in care homes. This sort of request usually goes back
with an 'unable to provide information / too expensive as we don't hold the information in
this way’. Number of staff of a particular type in a particular year, e.g. social workers,
occupational therapists. Amount paid to each agency.” — Individual

Admissions, occupancy and discharges
FOI requests could be raised in relation to occupancy factors, according to some
respondents. These areas included:

e Service availability, capacity, occupancy levels, and waiting times.

¢ Number of service users.

e Discharge planning arrangements; when and how someone moves on, transition
support for children moving on to adult services.

e Admission arrangements, number of admissions in a period.

Services or provider information

People may be interested in requesting information on services offered or about the
provider, according to some respondents. For instance, on:

e Services provided, including food, activities, and opening hours.
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e Types of care and support offered, e.g. behaviour support, specialist support.

e User profile.

e Condition-specific placements, e.g. mental health, learning disability, etc.

¢ Any differences between children's and adults’ services.

o Diversity data, e.g. % of residents with dementia or needing intensive care, age.
e Access to religious / faith leaders in care homes.

e Whether there is a dedicated activities coordinator.

e Whether the service engages with the local community.

Other types of information

A few respondents raised a range of information that may be requested, including:

¢ Information relating to commercial activities, e.g. information made available for
sale, such as publications.

¢ Rights of people who use services, engagement mechanisms, and feedback from
people who use services.

¢ Media enquiries, particularly on sensitive issues.

Other issues

Many respondents left a miscellaneous comment at this question, either commenting more
broadly on the question, or taking the opportunity presented by this final question relating
directly to the proposals, notwithstanding the following impact assessment questions, to
leave general comments about the proposed FOISA extension.

The main views relating to this question were that:

¢ |t was difficult to answer the question, as it was unknown what information people
would be interested in obtaining.

e The categories of information requested would be driven by personal
circumstances, concerns and interests, or conversely that people would be most
likely to request information relating to the overall operation and quality of care
services, rather than personal data about individuals who use care services.

Other more general comments included that:

¢ Rates of complaints to the Care Inspectorate have been lower for third sector
providers compared to private providers. To the extent that FOI requests may be
considered a proxy for service quality, then a similar pattern could be found with
FOI requests.

¢ Information should be disclosed wherever possible without the need to make a FOI
request, in the spirit of openness and transparency, and people should not have to
fight to obtain information.

¢ Anecdotal evidence cited in Community Care Providers Scotland response
suggested that Registered Social Landlords have experienced FOI requests of a
commercial nature from private companies seeking market intelligence.
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e Existing data protection exemptions provide strong safeguards to ensure that
personal data is not released.
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5. Impact assessments

The Scottish Government notes in the consultation document that a Business and
Regulatory Impact Assessment and a Data Protection Impact Assessment are under
development. Additionally, they are required to consider the impact of the proposals in
relation to the protected characteristics under the Equality Act 2010 and how they may
affect inequalities of outcome caused by socio-economic disadvantage. Views were
sought from respondents on these topics to help inform this work. Respondent’s views are
collated in this chapter.

Q10. Do you have any comments on the business and regulatory impact of FOISA
extension?

Nearly three fifths of all respondents left an open comment at Q10. The most prevalent
themes were concerns regarding cost and capacity issues, both of which were raised by
many respondents. Thereafter, it was felt that extending FOISA would divert resources
from service delivery and that it was not needed / existing mechanisms are sufficient, both
of which were raised by several respondents. All these issues are addressed in Chapter 2,
with the remaining theme about the potential market impact described below.

Market impact

Several respondents commented on the market impact of implementing a FOISA
extension. Some respondents commented on the potential impact on provider viability and
sustainability, particularly in an already financially pressured sector (see ‘Capacity issues’
in Chapter 2). One care provider raised the potential for operational complexity and an
uneven regulatory and commercial environment for UK-wide operators due to different
rules operating in Scotland. They felt this may result in separating Scottish operations from
wider structures, leading to reduced efficiencies due to a loss of economies of scale.

A few respondents raised concerns that FOI requests could be used to obtain
commercially sensitive information, potentially affecting competitiveness, contract bidding,
and negotiations (see also Q1). One care provider suggested using the commercial
exemption clause to prevent disadvantaging contract bidding and negotiations.

"SCVO’s members have previously raised concerns that FOISA could be misused by
organisations with a commercial interest to secure information to cause harm or slow down
and undermine goals and outcomes that NGOs are working towards." - Enable

"It is not clear why competition between care homes should be risked, to provide additional
disclosure duties, on entities to which the law was never intended to apply." - The Care
Concern Group Limited

Other comments

Some respondents raised concerns regarding data, which have been incorporated in the
analysis of Q11. A few raised privacy concerns, incorporated at Q13.
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Q11. Do you have any comments on impact of FOISA extension in relation to the fulfilment
of data protection rights and obligations?

Half of all respondents left an open comment at Q11. The most prevalent themes were
data concerns, the need for guidance (these comments have been incorporated in the
analysis of responses to Q8) and the need for compatibility with existing data regulations.

Data concerns

The most prevalent theme at this question, commented on by many respondents, was
concerns that extending FOISA increases the risk and complexity of managing sensitive
personal data. Respondents expressed concerns about the risk of data breaches and
inadvertent disclosures, and that a FOISA extension could create more opportunities for
accidental disclosures due to errors in judgment, misunderstandings of exemptions and
inadequate redactions. In addition, the risk of duplication of responses to information
requests relating to care services outsourced by local authorities was raised. It was noted
that all of these scenarios could harm service users, cause distress to individuals and
families, and potentially breach GDPR.

Respondents also highlighted the complexity between FOISA and data protection duties,
such as UK GDPR and Data Subject Access Requests, raising concerns around the
complexity and impact of the extension on current data protection compliance. In addition,
one care provider noted that extending FOISA would likely bring providers within the scope
of the Environmental Information (Scotland) Regulations 2004, creating additional
regulatory burden and associated costs, which it felt had not been adequately assessed. It
was also noted that those responsible for processing requests may experience challenges,
especially among smaller providers, as knowledge of the correct legislative base for
particular requests would be required.

"The legal regimes for FOISA and UK GDPR for data protection rights and obligations are
fundamentally different, with different individuals being able to use the distinct rights, in
respect of different information, and subject to different rules and safeguards, each with
totally opposed objectives - unconditional publication of any recorded data on request,
compared to private rights in respect of a person’s own personal data only, and its use
subject to strict confidentiality and security controls. The proposed change to FOISA
should not be seen as an extension of data protection rights (which is in any event
retained and not devolved legislation). We have serious concerns about the impact of the
extension of FOISA on ongoing data protection compliance, as care home staff will be
faced with public requests for data which they must disclose by default unless exempt —
and will then have to assess what is personal data and justify reliance on the relevant
exemption.” - Boclair Care Home

Compatibility with existing data protection legislation

The next most prevalent theme at this question, commented on by some respondents, was
that a FOISA extension should align with existing data protection processes. For instance,
the Scottish Information Commissioner commented that existing information handling
processes could support the implementation of a FOISA extension, with organisations
being able to use their current data protection systems when responding to requests.
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Respondents considered existing data protection frameworks, such as UK GDPR and the
Data Protection Act 2018, to be already well understood due to being routinely applied
across sectors, such as health, social care and children’s services. It was felt that a FOISA
extension should comply with these.

Other comments

Some other respondents called for training (see Q7) or raised complexities arising from
confusion between FOI and data protection rights and defining the scope of FOISA.

Q12. Do you have any comments on how the proposed extension might impact differently,
whether positively or negatively, on different people in Scotland in relation to any of the
protected characteristics mentioned above?

Just under half of all respondents left an open comment at Q12. The most prevalent
themes were comments on age and disability.

Several respondents commented on the potential for a FOISA extension to have both
positive and negative impacts in relation to age. Most comments under this theme related
to older people, with a few referencing younger people. The most common view was that
older people could be disproportionately affected by the extension compared with other
groups, as they are the main users of care services, and would be most affected by any
changes. A FOISA extension was felt to potentially benefit older people through improved
oversight and information access from increased transparency. Respondents felt that this
could strengthen rights and increase people’s ability to scrutinise services.

“Groups who are more likely to access care services, particularly older people and
disabled people, may benefit indirectly from the greater parity and transparency that
FOISA extension would bring. Ensuring that all care providers, regardless of sector, are
subject to the same standards of openness may help strengthen rights-based approaches
and support individuals and families to understand and scrutinise the care being provided.”
- Social Work Scotland

A few respondents commented on the impact of the proposed extension on children and
young people, calling for specific consideration in relation to safeguarding, stronger
privacy protections and advocacy support (see also Q5 and Q8).

Another theme raised by several respondents was the potential for the proposed extension
to affect disabled people in Scotland. Potential negative impacts of the proposed extension
on disabled people have been covered elsewhere, such as that it could divert funds from
frontline care (see Chapter 2), that there could be safeguarding risks if people were
inadvertently identified or that there could be heightened anxiety or concern among
service users or families around the incorrect handling of sensitive information.

Conversely, some respondents commented on the beneficial impact the proposed
extension could have on disabled people, such as greater transparency and
accountability, better access to information and strengthened rights.
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Some respondents raised privacy concerns across all groups, and some others raised
transparency opportunities, both incorporated at Q13. Capacity concerns and the impact
of a FOISA extension on frontline delivery were raised by some respondents, with a view
that this could disproportionately impact those using care services, such as older people,
women and those with disabilities. A few respondents suggested there could be impacts
on the female workforce due to administrative burden. A few others highlighted the need
for accessibility, especially in relation to information about FOI rights and wider
communication (see Q8). A few respondents also called for more evidence and
assessments, such as an Equality Impact Assessment.

Q13. Do you have any comments on how the proposed extension might impact on the
human rights of people in Scotland or beyond?

Just over half of all respondents left an open comment at Q13. The most common themes
in order of prevalence were general positive views about extending FOISA, an opposing
view that a FOISA extension was not needed and views on how a FOISA extension could
be implemented (see Q7). The first two themes were addressed in Chapter 2; therefore,
the analysis below focuses on the next most commonly mentioned themes.

Transparency

Some respondents at Q13, and some at Q12 and Q14, whose comments have been
incorporated here, described the potential benefits of increased transparency and
accountability if FOISA is extended. It was suggested that this would strengthen people’s
rights by allowing for more public scrutiny and enabling them to be more informed, which
in turn would encourage providers to be more accountable for the services they deliver.

“Care home and care at home services support some of the most vulnerable people in
society and ensuring that all providers are subject to the same level of public scrutiny
helps reinforce rights such as dignity, safety, autonomy and the ability to challenge
decisions that affect an individual’'s care.” - Social Work Scotland

Balancing rights

Some respondents expressed the view that extending FOISA to care providers risks
creating tension between transparency and data protection. Respondents felt the
extension would need to be carefully balanced, noting risks to confidentiality and dignity
arising from the possibility that sensitive information could be disclosed, especially in small
services where individuals may be more easily identifiable (see ‘Privacy’ below).

It was felt that more work was required to balance rights, such as the right to transparency,
privacy, family life and enjoyment of possessions. Strong safeguards were recommended
to prevent a FOISA extension inadvertently compromising or breaching rights. One
respondent suggested aligning the approach with drivers in the Scottish Government’s
Equality and Human Rights Mainstreaming Toolkit (2025).
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“In settings where sensitive data is deeply linked with operational records, FOISA
obligations may inadvertently compromise the rights of data subjects unless robust
exemptions and safeguards are applied consistently.” - Sight Scotland & Sight Scotland
Veterans

Privacy

Some respondents at Q13, as well as some at Q11 and Q12, and a few at Q10, whose
comments have been incorporated here, expressed concerns about privacy and
anonymity, and felt the proposed extension could have a negative impact on human rights.

Respondents felt the proposed extension could create human rights risks through
breaches of privacy, with the possibility of sensitive information being disclosed and the
risk that individuals could be identified from anonymised or redacted information. This was
noted as being a heightened risk in small services, rural communities, and for children and
young people. Respondents highlighted the potential harm that individuals could
experience through unintentional disclosures, especially those already facing stigma or
marginalisation. The risk of raw data being taken out of context and damaging the
reputations of service users or staff was also mentioned, such as through sensationalist
media reporting.

“‘Unsubstantiated complaints, or raw data taken out of context, could lead to reputational
damage to individuals (service users and staff), their right to privacy, threats and/or
harassment. Smaller providers which have one or two service users could be easier
targets for FOIs and may impact on human rights given the ability to target specific
information. This may have increased risk in rural communities.” - North Ayrshire Health
and Social Care Partnership

Other comments

Some respondents felt the proposed extension would have no impact on human rights as
regulation is already in place to protect individuals, that the information is already available
and accessible, and the view that any extension should be applied and resourced
responsibly.

Q14. Do you have any comments on how the proposed extension might impact individuals
affected by socio-economic disadvantage?

Just over two fifths of all respondents left an open comment at Q14. The most prevalent
views were barriers and mitigations, then concerns regarding cost and negative views.
These latter two issues are addressed in Chapter 2.

Barriers and mitigations

Some respondents commented on barriers that may limit the extent to which people
affected by socio-economic disadvantage are able to benefit from the proposed extension,
alongside suggestions for how these barriers could be mitigated. Possible barriers
included:

e People having limited awareness of FOISA and how to use it.
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¢ Digital exclusion impacting the ability to navigate formal FOISA processes.

¢ Rigid procedural requirements inhibiting access to information, especially when
contrasted with the more flexible rights afforded by GDPR.

¢ A lack of confidence when navigating formal bureaucratic processes.
e Those caused by low literacy and language issues.
e Power dynamics, e.g. fear of repercussions.

On this latter point, one respondent noted unpaid carers with whom they had consulted
expressed a desire for safeguards to ensure that using FOISA would not negatively impact
their relationship with the care provider or the care received by the person they cared for.
The fear of repercussions was highlighted by these carers, indicating that this represented
a maijor barrier to using FOISA. In addition, it was noted that without support, people
affected by socio-economic disadvantage may be less likely to make requests and benefit
from the extension.

“National data shows that individuals from disadvantaged backgrounds often lack
information about FOISA and how to leverage it effectively.” - West Dunbartonshire HSCP

Under this theme, some respondents suggested a range of mitigations. These included
providing clear and accessible guidance that addressed these issues and recognised the
vulnerability of people making FOI requests, information provided in multiple formats,
advocacy support services, and proactive awareness raising (see also Q8).

No impact

Some respondents felt the proposed extension would have no impact on individuals
affected by socio-economic disadvantage, though reasons for holding this view were not
provided.
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6. Conclusions

A range of individuals and organisations with varied and detailed knowledge and
experiences participated in the consultation. This report provides a high-level summary of
the consultation responses. For more details, readers are encouraged to read individual
responses, where permission was given for publication, via the Scottish Government’s
consultation website.

Over half of respondents felt FOISA should be extended to care home services and ‘care
at home’ services, including such services delivered to children and young people.
Individuals were most likely to support an extension to FOISA across these services than
organisations that responded. Reasons for supporting a FOISA extension included that it
would enhance transparency and a rights-based approach and that these services were
publicly funded.

Slightly fewer supported an extension to ‘care at home’ services than for care homes. It
was felt that there could be difficulties in disentangling such services from wider support
provided to people. Other concerns included worries about the capacity to respond to FOI
requests and related to this, the potential impact on service delivery, as well as privacy
and safeguarding considerations. While such concerns were seen by some to
disproportionately impact small service providers, size was not felt to be a relevant
consideration by others.

Ways to support care providers or enable people who use care services and their carers to
obtain information about care services were suggested by respondents. These included
guidance, promotion, templates, advice and ideas for how the extension could be
implemented. Further, a wide range of topics were identified by respondents that could be
subject to FOISA requests should an extension be implemented.

In conclusion, respondents were divided about whether to extend FOISA to care homes
and ‘care at home’ services in the third and private sectors, with opportunities as well as
challenges identified regarding how a FOISA extension could impact providers, people
who use these services, and other members of the public.
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Appendix A: Quantitative Analysis

The consultation included seven closed questions. This appendix details the responses to
these questions.

Not all respondents answered every question. Some may not have answered as they hold
no strong view on the question, or it may not relate to their area of knowledge or expertise.
Where those who did not answer the closed questions expressed a view in their open
comments, this has been noted in the qualitative analysis.

To allow comparisons across sub-groups, the tables below present the results of the
closed questions based on those who answered each question.

For clarity, each closed question shows:

e The number of respondents who answered each question out of the total sample of
136 (column “n=").

e The percentage of respondents from the total sample of 136 respondents who
selected each response (grey row).

e The percentage response among those who answered each question, broken
down by individual and organisation responses and by type of organisation (rows
including and under “All answering (%)”.

Please note that the row percentages may not add to 100% due to rounding.
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Q1. Do you agree that FOISA should be extended, where possible, to private and third
sector (charity and not-for-profit organisation) run care homes?

Respondent type n= |%Yes [%No |%Noview |% No answer
All respondents 136 48 41 4 7
All answering 126 52 44 4 -
Individuals 66 65 33 2 -
Organisations: 60 37 57 7 -
- Care provider 36 19 75 6 -
- Membership/representative body 7 57 29 14 -
- Public sector bodies (health and

social care partnerships, local 6 33 50 17 -
government, procurement)

- Support/Advice 83 17 0 -
- Campaigning/Think Tanks 4 75 25 0 -
- Legal/advocacy 1 100 0 0 -

Q2. Do you agree that FOISA should be extended, where possible, to private and third
sector (charity and not-for-profit organisation) run ‘care at home’ services?

Respondent type n= |%Yes |%No |% Noview |% No answer
All respondents 136 47 44 4 5
All answering 129 50 47 4 -
Individuals 66 64 35 2 -
Organisations: 63 35 59 6 -
- Care provider 37 19 76 5 -
- Membership/representative body 8 50 38 13 -
- Public sector bodies (health and

social care partnerships, local 6 33 50 17 -
government, procurement)

- Support/Advice 7 71 29 -
- Campaigning/Think Tanks 4 75 25 0 -
- Legal/advocacy 1 100 0 0 -
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Q3. Whether or not you actually support any extension, please indicate which of the
following statements best reflects your view:

a) If FOI law were to be extended to care home and ‘care at home’ providers, information
about all such services should, where possible, become subject to FOI law, irrespective of
the level or type of public funding that supports those services.

b) If FOI law were to be extended to care home and ‘care at home’ providers, only
information about such services which are mainly publicly funded should, where possible,
become subject to FOI law.

Respondent type n= |%a) % b) % No view | % No answer
All respondents 136 46 32 9 13
All answering 118 53 36 10 -
Individuals 64 67 28 5 -
Organisations: 54 37 46 17 -
- Care provider 34 18 59 24 -
- Membership/representative body 4 100 0 0 -
- Public sector bodies (health and

social care partnerships, local 5 60 20 20 -
government, procurement)

- Support/Advice 6 33 67 0 -
- Campaigning/Think Tanks 4 100 0 0 -
- Legal/advocacy 1 100 0 0 -
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Q4. Do you agree that any extension to private and third sector care home and ‘care at
home’ services should apply to such services when delivered to children and young

people (i.e. people under 18 years of age)?

Respondent type n= |%Yes |%No |%Noview | % No answer
All respondents 136 51 24 18 6
All answering 128 55 26 20 -
Individuals 67 69 24 7 -
Organisations: 61 39 28 33 -
- Care provider 36 25 33 42 -
- Membership/representative body 7 71 14 14 -
- Public sector bodies (health and

social care partnerships, local 6 50 33 17 -
government, procurement)

- Support/Advice 7 43 14 43 -
- Campaigning/Think Tanks 4 75 25 0 -
- Legal/advocacy 1 100 0 0 -

Q6. Do you consider that the size of a private or third sector care home or ‘care at home’
service provider should have any bearing in whether that provider is made subject to

FOISA?

Respondent type n= |%Yes |%No |%Noview | % No answer
All respondents 136 22 69 2 7
All answering 127 24 74 2 -
Individuals 67 25 73 1 -
Organisations: 60 22 75 3 -
- Care provider 36 28 69 3 -
- Membership/representative body 6 17 83 0 -
- Public sector bodies (health and

social care partnerships, local 6 0 83 17 -
government, procurement)

- Support/Advice 29 71 0 -
- Campaigning/Think Tanks 4 0 100 -
- Legal/advocacy 1 0 100 0 -
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Q6a. If you answered ‘yes’ to question 6, which of the following statements best reflects
your views in relation to care home providers?:

a) Only the very smallest providers, offering services to up to 10 people, should be exempt
from FOISA.

b) Providers offering services to up to 50 people should be exempt from FOISA.
c) Providers offering services to up to 100 people should be exempt from FOISA.

d) Only the largest providers, offering services to over 1000 people should be made
subject to FOISA.

Though Q6a was aimed at those who answered ‘yes’ to Q6 (n=30 respondents), Citizen
Space allows all respondents to answer any question. Q6a was answered by 31
respondents, of whom 27 answered ‘yes’ and four answered ‘no’ at Q6. Data has not
been edited to remove these discrepancies.

Respondent type n= |%a) %b) %c) |%d) | % Noanswer
All respondents 136 4 2 4 13 77
All answering 31 19 10 16 55 -
Individuals 18 22 0 17 61 -
Organisations: 13 15 23 15 46 -
- Care provider 11 9 27 18 45 -
- Membership/representative body 0 - - - - -
- Public sector bodies (health and

social care partnerships, local 0 - - - - -
government, procurement)

- Support/Advice 2 50 0 0 50 -
- Campaigning/Think Tanks 0 - - - - -
- Legal/advocacy 0 - - - - -
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Q6b. If you answered ‘yes’ to question 6, which of the following best reflects your views in
relation to ‘care at home’ providers?:

a) Only the very smallest providers, with a staff headcount of up to 10, should be exempt
from FOISA.

b) Providers with a staff headcount of up to 25 should be exempt from FOISA
c) Providers with a staff headcount of up to 50 should be exempt from FOISA
d) Providers with a staff headcount of up to 100 should be exempt from FOISA

e) Only the largest providers, with a staff headcount of over 1000 should be subject to
FOISA.

As with Q6a, Q6b was also aimed at those who answered ‘yes’ to Q6 (n=30 respondents).
However, as Citizen Space allows all respondents to answer any question, Q6b was
answered by 29 respondents, of whom 26 answered ‘yes’ and three answered ‘no’ at Q6.
Data has not been edited to remove these discrepancies.

Respondent type n= |%a) %b) %c) |%d) %e) |%No
answer

All respondents 136 2 4 1 2 13 79

All answering 29 10 17 3 59 10

Individuals 18 6 22 0 67 6

Organisations: 11 18 9 9 45 18

- Care provider 10 20 10 10 40 20

- Membership/representative body 0 - - - - -

- Public sector bodies (health and

social care partnerships, local 0 - - - - -
government, procurement)

- Support/Advice 1 0 0 0 100 0
- Campaigning/Think Tanks 0 - - - - -
- Legal/advocacy 0 - - - - -
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Appendix B: Consultation Questions

1.

Do you agree that FOISA should be extended, where possible, to private and third
sector (charity and not-for-profit organisation) run care homes?

[] Yes
[] No
[] No view

Please use the space below to set out your detailed views:

[please insert response here...................... ]

. Do you agree that FOISA should be extended, where possible, to private and third

sector (charity and not-for-profit organisation) run ‘care at home’ services?

[] Yes
[] No
[] No view

Please use the space below to set out your detailed views:

[please insert response here...................... ]

. Whether or not you actually support any extension, please indicate which of the

following statements best reflects your view:

a) []If FOI law were to be extended to care home and ‘care at home’ providers,
information about all such services should, where possible, become subject to
FOI law, irrespective of the level or type of public funding that supports those
services.

b) [] If FOI law were to be extended to care home and ‘care at home’ providers,
only information about such services which are mainly publicly funded should,
where possible, become subject to FOI law.

c) [] No view
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5.

3(a). If you chose option ‘b’ above, please set out any more detailed thoughts you
may have on the type or level of public funding that should result in the provider
becoming subject to FOISA:

[please insert response here...................... ]

. Do you agree that any extension to private and third sector care home and ‘care at

home’ services should apply to such services when delivered to children and young
people (i.e. people under 18 years of age)?

[] Yes
[] No
[] No view

Are there any issues, opportunities or challenges specific to children and young
people’s services which require to be considered? If so, please set out how you
see these:

[please insert response here...................... ]
Do you consider that the size of a private or third sector care home or ‘care at

home’ service provider should have any bearing in whether that provider is made
subject to FOISA?

[] Yes
[] No
[] No view

6(a). If you answered ‘yes’ to question 6, which of the following statements best
reflects your views in relation to care home providers?:

a) [] Only the very smallest providers, offering services to up to 10 people, should
be exempt from FOISA.

b) [] Providers offering services to up to 50 people should be exempt from FOISA.

c) [ Providers offering services to up to 100 people should be exempt from
FOISA.

d) [ Only the largest providers, offering services to over 1000 people should be
made subject to FOISA.

6(b) If you answered ‘yes’ to question 6, which of the following best reflects your
views in relation to ‘care at home’ providers?:

a) [] Only the very smallest providers, with a staff headcount of up to 10, should
be exempt from FOISA.

b) [] Providers with a staff headcount of up to 25 should be exempt from FOISA

c) [ Providers with a staff headcount of up to 50 should be exempt from FOISA

d) [] Providers with a staff headcount of up to 100 should be exempt from FOISA

e) [] Only the largest providers, with a staff headcount of over 1000 should be
subject to FOISA.
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6(c) Do you have any other comments on the challenges or opportunities that
might come from extending FOISA to smaller providers? Please use the space
below to set out your views:

[please insert response here...................... ]

7. What would be most helpful to assist care providers in discharging their obligations
under FOISA? Please provide your thoughts below:

[please insert response here...................... ]

8. What would be most helpful to people who access social care and other members
of the public to enable them to access their rights under FOISA? Please provide
your thoughts below:

[please insert response here...................... ]

9. What categories of information relating to the work of care home and ‘care at home
services would people be most likely to seek? Please provide your thoughts below:

[please insert response here...................... ]

10.Do you have any comments on the business and regulatory impact of FOISA
extension for organisations?

[please insert response here...................... ]

11.Do you have any comments on impact of FOISA extension in relation to the
fulfilment of data protection rights and obligations?

[please insert response here...................... ]

12.Do you have any comments on how the proposed extension might impact
differently, whether positively or negatively, on different people in Scotland in
relation to the following characteristics?

Age.

Disability (including both physical and mental impairments).

Gender reassignment.

Marriage and civil partnership (apply specifically to employment contexts).
Pregnancy and maternity.

Race.

Religion or belief.

Sex.

Sexual orientation.

[please insert response here...................... ]

Evidence from the answers provided to this question will be used to help inform the
development of an Equality Impact Assessment.
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13.Do you have any comments on how the proposed extension might impact on the
human rights of people in Scotland or beyond?

[please insert response here...................... ]

14.Do you have any comments on how the proposed extension might impact
individuals affected by socio-economic disadvantage?

[please insert response here...................... ]
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