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Executive Summary

Introduction

1.

This summary presents headline findings from an analysis of responses to a
public consultation by the Scottish Government on Ending Conversion
Practices in Scotland. The analysis and this report were prepared by
Craigforth on behalf of the Scottish Government.

The consultation exercise was launched on 9 January and ran until 2 April
2024.

Approach to the analysis and reporting

3.

This summary is thematic and sets out the main themes to emerge from
across the analysis of the 38 questions set out in the consultation paper. The
main body of the report presents a question-by-question analysis of answers
to the closed questions and comments at open questions.

As with any public consultation exercise, it should be noted that those
responding generally have a particular interest in the subject area. Therefore,
the views they express cannot necessarily be seen as representative of wider
public opinion.

It is also important to note that an analysis of this type reflects the comments
made and does not seek to verify the accuracy of those comments or make
any judgment on the views expressed.

Respondent numbers and profile

6.

In total, 5,811 responses were available for analysis’, of which 5,649 were
from individual members of the public (accounting for 97% of all responses)
and 162 from groups or organisations. A full list of the organisations/type that
responded is provided at Annex 2 to the main report.

Faith or belief bodies or groups were the largest organisation respondent
group by some margin, accounting for around half of all responses received
from organisations. This was followed by Medical, psychology or counselling
groups or bodies, LGBTQI+? groups, Campaign groups, policy forums or think
tanks and Political parties or trade unions.

The Faith or belief bodies or group respondents included General Assemblies
or leadership groups from a number of Christian denominations, many
individual churches, representatives of the Islamic faith and representatives of
other beliefs.

T A small number of empty or duplicate responses were removed before the analysis began.

2 Lesbian, Gay, Bisexual Transgender Queer, Intersex, plus
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It was clear that some respondents had drawn on materials produced by, or
responses published by, one or more organisation. In terms of those who
tended to oppose the proposals, the analysis of comments suggests that many
respondents drew on material produced by Faith bodies, LGB? groups and
possibly Women’s groups. In terms of those broadly in support of the
proposals, many had drawn on suggested responses compiled by LGBTQI+
groups.

Overall balance of opinion

10.

11.

12.

13.

Given that individual responses account for 97% of all respondents, the
balance of overall opinion is effectively a reflection of the balance of opinion
among individual respondents.

Respondents tended to either take a position of being in support of, or
opposed to, the proposals overall.

Those who tended to not support the proposals were in the majority, albeit by
a small margin. For example, at the first question* 54% did not support the
proposal set out and 45% did. Although with some small variations, this
balance of opinion was repeated across a number of the closed questions and
was also reflected in the comments at open questions.

Amongst organisations:

I. Those who generally did not support the proposals included most of the
Campaign groups, Faith or belief bodies or groups and Women'’s groups
and all LGB groups.

[I. Those who generally supported the proposals included most or all of the
LGBTQI+ groups, Medical, psychology or counselling groups or bodies,
Political parties or trade unions, Social work, legal or community safety
bodies and Third sector respondents.

[ll. Family or parental support groups tended to be evenly divided.

Overarching views on the proposed leqgislation

14,

15.

In addition to commenting on the specific proposals, many respondents set out
a general position on the Scottish Government’s overall approach to ending
conversion practices in Scotland.

Many of those who tended to disagree with the proposals had concerns
relating to religious freedoms, including that the Bill provisions as currently
drafted will impact on the teaching and everyday activities of many faith bodies
or groups.

3 Lesbian, Gay, Bisexual.

4 Question 1: Do you support our approach to defining conversion practices which focuses on
behaviour motivated by the intention to change or suppress a person’s sexual orientation or
gender identity?



16.

17.

18.

19.

However, others were focused primarily on issues relating to the inclusion of
gender identity. This group of respondents sometimes noted that they had no
concerns about the proposals as they would apply to sexual orientation but did
not agree that gender identity should be covered. They expressed a view that
gender identity is a subjective concept and that it would not be right to
criminalise someone who questions its validity.

A common concern of those opposed to the proposals was that legislation
could encroach on the rights of parents and carers and that people could be
criminalised for acting in what they believe to be the best interest of their
child(ren).

Those respondents who tended to agree with the proposals frequently noted
their concern about the harm caused by conversion practices, which were
frequently described as ‘unethical’ and ‘cruel’.

Some respondents expressed particular concern that conversion practices
often target people at a vulnerable time in their lives and that the expression of
a different sexual orientation and/or gender identity can be a difficult process
without the added threat of conversion practices. Many respondents saw the
proposals overall as offering an inclusive and non-discriminatory approach to
tackling conversion practices.

The case for legislation

20.

21.

22.

23.

One area in which there was unanimity was in condemnation of abusive,
coercive, and violent practices, and a number of Faith or belief bodies were
amongst those stressing that they do not engage in or support coercive
practices. However, where respondents differed was around whether existing
legislation® is able and sufficient to deal with such behaviours.

One perspective was that the necessary protections are already in place, and
that it is not clear what this proposed legislation is seeking to prohibit that is
not already illegal. It was also argued that the Scottish Government has failed
to evidence that conversion practices are happening in Scotland and that this
is a problem that needs to be addressed.

Respondents who did not think the case for new legislation has been made
tended to consider that this applied to the criminal and civil measures
proposed, as well as to the statutory aggravation proposal.

Conversely, respondents who were broadly in favour of the proposals tended
to support the introduction of new criminal and civil measures, as well as a
statutory aggravation to address conversion practices where the underlying
acts would already fall within existing criminal offences.

S Existing legislation cited included the offence of Threatening or abusive behaviour in section 38
of the Criminal Justice and Licensing (Scotland) Act 2010.



24,

In terms of why they considered that new offences are required, some
LGBTQI+ groups and Third sector respondents cited evidence relating to very
significant harm that can be caused to those who are subject to conversion
practices, including self-harm and suicide, while other respondents referenced
personal experience of these harms, or reported professional experience of
working with those who have been subject to such practices.

Potential impacts on faith bodies and parents

25.

26.

27.

28.

Many respondents, including a clear majority of Faith or belief bodies and
many individual respondents, were concerned about how the Bill as drafted
will impact on the everyday activities of faith bodies.

Although the consultation paper states that respecting freedom of religion and
expression is a policy objective (at paragraph 41) there was a view that this
will not be achieved, particularly if, to avoid being considered a conversion
practice, guidance needs to be ‘non-directive’®. Some respondents noted that
they did not find this reassuring and expressed a view that it demonstrates a
lack of understanding of religious teaching and pastoral care that encourages
individuals to follow a particular set of behaviours and so is directive. It was
argued that the proposed legislation risks criminalising religious leaders whose
role is to guide others in line with their beliefs.

Others, including a small number of Faith or belief bodies, were broadly
supportive of the proposals, with references to having adopted the definition of
conversion therapy set out in the Memorandum of Understanding (MoU) on
Conversion Therapy in the UK. However, some of these respondents
highlighted the need for further clarity or detail in the final legislation, for
example in relation to what might constitute harm and what intent might look
like.

Another underlying concern for those broadly opposed to the proposals was
that parents cannot be expected to be non-directive when talking with their
children about major issues or when seeking to protect their children from
things the parent believes to be harmful or from a decision that the child may
later come to regret.

Definitions

29.

Repeated concerns were also voiced around a perceived lack of clear definitions’
throughout the consultation, for example, sexual orientation, gender identity, and
what is meant by a conversion practices and “services” delivering such practices.

6 Non-directive guidance or counselling is based on listening, supporting and advising, without
directing a client’s course of action.

! Many respondents referred to definitions when commenting on key terms such as 'conversion
practices'. The consultation paper referenced to a number of key terms, which the Scottish
Government consider to be important concepts for the proposed legislation. However, only Part 8
of the consultation paper sets out specific definitions.

iv
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30.

Respondents called for more clarity around what would, and particularly what
wouldn’t, be captured by proposals.

Those who were broadly opposed to the proposals raised concerns about
activists seeking to ‘test’ the scope of the legislation through the courts, with a
focus on making complaints or seeking civil orders against people of faith.
Those who broadly supported the proposals sometimes referred to a lack of
clarity around the Bill's scope, suggesting this could introduce loopholes to be
found and exploited by those who carry out conversion practices.

Intention

31.

32.

Some respondents supported the focus on the intention to change or suppress
sexual orientation or gender identity, including this as a key characteristic of
conversion practices and their potential to cause harm. It was seen as
important in enabling legislation to prevent conversion practices that attempt to
deliberately infringe individuals’ rights and freedoms. LGBTQI+ groups and
Third sector respondents were among those who thought that the proposed
focus on intention would be effective in allowing parents, religious leaders
and/or other non-professionals to continue to provide ethical counselling and
guidance.

However, others were concerned about the possibility that an offence could be
committed where there is no intention to harm or where the actions are driven
by a desire to help or protect. The prospect of prosecution without a
requirement to prove that the perpetrator intended to cause harm led some
respondents to a view that only a gender-affirming approach?® will be
acceptable when talking with someone about sexual orientation or gender
identity.

Suppression

33.

34.

Those broadly opposed to the proposals frequently referred to the scope and
inclusion of ‘suppression’, with some respondents seeing it as too broad or
subjective a term or commenting that the proposed legislation provides neither
an adequate definition nor guidance as to what behaviours would be covered.
In particular, it was argued that celibacy outside of heterosexual marriage is
central to the teaching of many orthodox belief bodies, and that inclusion of
suppression in the proposed legislation could make such teaching unlawful.

Among respondents who supported inclusion of suppression in the proposed
legislation, the most frequently made point related to the potential to cause
harm. There was reference to evidence and reports, such as the report of the

8 A gender affirming approach could be described as one in which the service or course of
behaviour affirms the sexual orientation or gender identity that another person considers
themselves to be. The World Health Organisation has set out that gender affirming care ‘can
include any single or combination of a number of social, psychological, behavioural or medical
(including hormonal treatment or surgery) interventions designed to support and affirm an
individual’s gender identity’.

\'



35.

Expert Advisory Group on Ending Conversion Practices,® which indicated that
suppression can be just as harmful as attempts to change sexual orientation
and/or gender identity. There were also suggestions that suppression is
already a key focus for some types of conversion practices, and that excluding
suppression would enable perpetrators to shift their focus from attempts to
change a person’s sexual orientation and/or gender identity, to trying to
suppress it.

There were concerns that some forms of therapy could be unintentionally
affected by the proposed legislation as currently drafted. For example, it was
argued that references to causing ‘fear, alarm or distress’ in the proposed
definition of harm could also apply to counselling or therapy services, for
example where individuals may experience distress or emotional trauma
through the ‘necessary’ confronting of previous traumatic experiences. It was
suggested that the proposed ‘avoidance of doubt’ provisions should make
clear that such therapies do not constitute conversion practices.

Criminal and civil measures and statutory aggravation

36.

37.

38.

39.

The Scottish Government proposal is to create a package of measures that
work together to prevent and respond to conversion practices in Scotland.
Depending on the type of conduct that has taken place and/or the specific
situation of the victim, there would be three different routes that could be taken
to address the issue and provide protection. This might be through specific
criminal offences, a new statutory aggravation, or a civil protection order.

Overall, respondents tended to either support all three options or support none
of the options. Those who supported none of the options generally referred
back to their concerns about the possible impact on the teaching and everyday
activities of many faith bodies or groups, and that any new legal measures —
whether criminal or civil — are simply not needed since there are already laws
in place to address violent and abusive behaviour.

Concerns about the civil measures related to the type and levels of proof that
would be required and to civil protection orders being obtainable on the
balance of probabilities, whereas a criminal conviction is subject to a higher
standard of proof — beyond reasonable doubt.

Support for the package of criminal and civil measures was frequently based
on a view that a combination of these measures will be necessary to achieve
the goal of ending conversion practices in Scotland. Some respondents cited
successful broad and cross-cutting approaches to tackling harm, such as
those to tackle domestic abuse, as key to enabling a flexible approach that can
respond to the diversity and complexity of conversion practices. It was argued
that civil protection orders are the only proposed measure than can prevent

9 Available here: Expert Advisory Group Report and Recommendations for Ending Conversion
Practices

Vi
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harm before it occurs and that it is vital that the package of measures includes
a preventative element.

Objectives of the legislation

40.

41.

42.

43.

44.

Part four of the consultation paper references ‘a rights-based, victim-centred,
and trauma-informed approach informed by the needs and dignity of survivors
and victims’ as a key objective of the legislation and sets out the steps taken to
make sure that the proposals respect everyone’s rights. In order to comply
with the requirements of the European Convention on Human Rights (ECHR),
any interference with protected rights must be ‘necessary and proportionate’ to
the aim to be achieved, in this case, seeking to protect the rights of LGBTQI+
people and address harm.

One view was that the approach is not proportionate and that an adequate
case has not been made for legislation that could impinge on many people’s
rights under the ECHR, particularly Articles 8 (Right to respect for private and
family life), 9 (Freedom of thought, conscience and religion) and 10 (Freedom
of expression). Some respondents saw the proposed approach as only having
concern for the rights of LGBTQI+ people.

In contrast, respondents who supported the proposals tended to think that an
appropriate balance of rights has been achieved, and that LGBTQI+ people
will be protected while others will continue to be free to express their beliefs,
but not to cause harm.

Respondents who broadly supported the proposals also tended to anticipate
positive outcomes for LGBTQI+ people with respect to the impact of the
proposals on rights protected under the United Nations Convention on the
Rights of the Child (UNCRC) as well as protections under the Equality Act
2010.

Others took a very different view, predicting a range of negative impacts on
children’s rights under UNCRC, and negative impacts for persons with
protected characteristics under the Equality Act 2010 including age, religion or
belief and sex.

Vvii



1. Introduction

Background

45. This report presents analysis of responses to a public consultation on Ending
Conversion Practices in Scotland.

46. As set out in the consultation document noted that in the 2022-23 Programme
for Government, the Scottish Government reaffirmed its commitment to
develop a Bill on ending conversion practices in Scotland, and that this would
include both sexual orientation and gender identity. The proposals for
legislation, set out in the consultation, aim to protect people from the harm of
conversion practices, so contributing to broader protection of human rights and
respect for the dignity of LGBTQI+ people.'® The proposals sit within a
programme of Scottish Government policies that seeks to ensure that the
rights of everyone in Scotland are respected, protected and fulfilled.

47. Following the consultation, the Scottish Government reaffirmed its commitment
to ending conversion practices in Scotland in the 2024-25 Programme for
Government which stated that the Scottish Government will “progress its
commitment to ending conversion practices in Scotland and work towards
complementary approaches across the UK. We will prepare legislation for
introduction to the Scottish Parliament should a UK-wide approach not be
achievable”.

48. The Scottish Government is also committed to ensuring that this legislation
upholds all existing rights protected in law including: freedom of thought,
conscience, and religion; freedom of expression; and the right to family and
private life.

The consultation

49. The consultation exercise was launched on 9 January and ran until 2 April
2024. It asked a total of 38 questions of which 14 were closed, and 24 were
open. Responses to the consultation will help to shape legislation designed to
address harmful conversion practices in Scotland.

50. The consultation documents are available on the Scottish Government’s
website, including in an Easy Read version.

Analysis and reporting

51. The report presents a question-by-question analysis of answers to the closed
questions and comments at open questions.’

10 People who are Lesbian, Gay, Bisexual, Transgender, Queer and Intersex, where the + stands
for other identities not covered by the acronym.

" Alist of the acronyms used in the report is available at Annex 1.
1
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52.

53.

54.

55.

56.

57.

58.

The analysis at the closed questions uses variable bases, meaning it includes
only those who answered the closed question. Please note that percentages
may not sum to 100% due to rounding. Please note also that the response rate
varies from question to question and, in particular, tends to be lower at later
questions.'?

The analysis of the additional comments made is generally structured around
points made in support of, or in opposition to the proposal. It is ordered
according to most frequent position at the closed question, for example if the
majority of respondents had disagreed at the closed question, this position will
be covered first.

The analysis is qualitative: if a point was more frequently raised this will be
indicated, but otherwise the focus is on setting out the range of views raised.
This approach reflects not only the self-selecting sample, but also the nature of
qualitative data of this type.

It is also important to note that an analysis of this type reflects the comments
made and does not seek to verify the accuracy of those comments or make
any judgment on the views expressed. This includes respondents’
interpretations of the law. However, if points made include objectively
inaccurate information, this will be noted in the analysis (generally as a
footnote).

The analysis team appreciates that the language used in relation to this issue
can be of particular importance and significance to respondents. Where
possible, the report seeks to reflect the language used by respondents, and in
so doing there is never any intention to offend. However, clearly offensive or
defamatory terms have not been used.

Commentary on the closed questions uses full respondent group names, but
the analysis at open questions uses abbreviated group names in some cases.
For example, from the ‘Political party or Trade union’ group, respondents will
be referred to as either Political parties or Trade unions as appropriate.

As with any public consultation exercise, it should be noted that those
responding generally have a particular interest in the subject area. Therefore,
the views they express cannot necessarily be seen as representative of wider
public opinion.

12 This may be a reflection of some of the prepared materials (as at Para 59) not giving suggested
answers for these questions.

2



Profile of respondents

59.

60.

61.

62.

63.

64.

65.

66.
67.

In total 5,811 responses were available for analysis, ' of which 162 were from
groups or organisations and 5,649 from individual members of the public.
Three of the individual respondents used the Easy Read version.™

Where consent has been given to publish the response, it can be found on the
Scottish Government’s website. Click here to view published responses.

Respondents were asked to identify whether they were responding as an
individual or on behalf of a group or organisation. Group or organisation
respondents were allocated to one of eleven groups by the analysis team, as
detailed in Table 1 below. When reference is made to a particular grouping of
respondents, we have used capitalisation to signify this, for example referring
to Individual respondents.

In a number of cases, respondents could have been placed in more than one
group. For example, some Women'’s groups could be categorised as a
Women'’s group or as a Third sector organisation. In these cases, the main
themes raised in the response informed the categorisation.

This approach also applies to the LGB and LGBTQI+ groups. Organisations
were placed in the LGB group if their stated focus is on the protection of rights
for Lesbian, Gay, and Bisexual people specifically.

Those in the LGBTQI+ group tended to consider that legislation should apply
equally to ending conversion practices associated with sexual orientation or
gender identity. Respondents in the LGB group often considered that the
proposals should not apply to those with trans identities.

A breakdown of the number of responses received by respondent type is set
out below, and a full list of organisations who responded is appended to this
report as Annex 2.

Individuals accounted for 97% of all respondents to the consultation.’

Faith or belief bodies or groups were the largest organisation respondent
group by some margin, accounting for around half of all responses received
from organisations. This was followed by Medical, psychology or counselling
groups or bodies, LGBTQI+ groups, Campaign groups, policy forums or think
tanks, and Political parties or trade unions.

13 A small number of duplicate responses were identified. The content at these responses has
been merged into a single response in each case. Entirely blank responses were also removed.

4 The questions asked in the Easy Read version differed in places from the standard version.
Respondents’ answers to the closed questions are presented in an Annex 3 to this report. Their
further comments have been considered at the most appropriate question within the main analysis.

15 Individuals were not asked to provide any biographical information, for example relating to age,
sexuality, gender identity, ethnicity or whether they live in Scotland.

3
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68. The Faith or belief body respondents included General Assemblies or

leadership groups from a number of Christian denominations, many individual
churches, representatives of the Islamic faith and representatives of other

beliefs.

Table 1 — Respondents by type

Type of respondent Number
Organisations: n/a
Campaign group, policy forum or think tank 10
Faith or belief body or group 84
Family or parental support group 4
LGB group 3
LGBTQI+ group 13
Medical, psychology or counselling group or body 17
Political party or trade union 10
Public body or local authority 2
Social work, legal or community safety group or body 5
Third sector 7
Women’s groups 7
Total Organisations 162
Individuals 5649
All respondents 5811

Profile of responses

69. It was clear that many respondents (primarily individuals but also including
some organisations) had drawn on materials produced by, or responses

published by, one or more organisations.

70. Interms of those who tended to oppose the proposals, the analysis of further
comments suggests that many respondents drew on material produced by
Faith bodies, LGB groups and possibly Women’s groups. In terms of those
broadly in support of the proposals, many had drawn on suggested responses

compiled by LGBTQI+ groups.

71. Other points to note about the further comments made included that:

e The overall comment rate tended to be higher at earlier questions.



e The comment rate also tended to be higher amongst those who generally
did not support the proposals, and their comments also tended to be more
extensive. This applied at Question 2 in particular.16

¢ A small number of individuals and organisations submitted specific and
detailed comments on the proposals, including the draft legislation itself.
While it is outwith the scope of an analysis of this type to cover all the
issues raised, these responses have been highlighted to the Scottish
Government.

16 Question 2 asked respondents to explain their reasoning at Question 1 i.e. Do you support our
approach to defining conversion practices which focuses on behaviour motivated by the intention
to change or suppress a person’s sexual orientation or gender identity?

5



2.
72.

Defining conversion practices for this legislation

The consultation paper notes that conduct associated with conversion
practices can vary greatly from case to case and that those who have
experienced conversion practices report a broad range of conduct being
carried out against them. Common forms of conversion practices described by
victims include the use of talk-therapy, counselling, and certain faith-based
practices. The consultation paper also notes that conversion practices can
also extend to physical and emotional abuse and practices such as forced
marriage or being trafficked overseas and may take the form of cumulative,
coercive behaviour over a period of time.

2.1 - The intention to change or suppress a person’s sexual orientation
or gender identity

73.

74.

The Scottish Government considers that a purpose or intention to change or
suppress another individual’s sexual orientation and/or gender identity is core
to the definition of conversion practices. This will not require proof that the
perpetrator(s) has specific knowledge of that person’s sexual orientation or
gender identity. The intention can be based on what the victim considers their
sexual orientation and/or gender identity to be, or it can be based on the
presumption of the perpetrator(s) as to the sexual orientation or gender identity
of the victim.

The proposed legislation:

¢ Will not apply where a person is providing advice, guidance or support for
an individual to explore their thoughts, feelings and options or for these to
be questioned.

¢ Will not include non-directive and guidance and support to a person who
might be questioning their sexual orientation or gender identity or
experiencing conflict or distress, whether that is provided by a healthcare
practitioner, a family member, or a religious leader, provided there is no
intention or aim aligned with what the Scottish Government consider to be
conversion practices.

o Will not apply to non-directive or non-coercive discussions, questioning,
guidance or general parental direction, guidance, controls and restrictions
where these allow the individual to come to their own decision, whatever
that may be, and do not direct them to a particular pre-determined sexual
orientation or gender identity that is considered ‘preferable’.

Question 1: Do you support our approach to defining conversion practices
which focuses on behaviour motivated by the intention to change or
suppress a person’s sexual orientation or gender identity?

75.

Responses to Question 1 by respondent type are set out in Table 2 below.

6



Table 2 — Question 1

Respondent breakdown Yes No E::‘;: Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 3 5 0 8
Faith or belief body or group 6 75 1 82
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 13 0 0 13
Medical, psychology or counselling group or body 11 6 0 17
Political party or trade union 6 4 0 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 7 0 0 7
Women's groups 1 5 1 7
Total organisations 53 101 2 156
% of organisations 34% 65% 1% n/a
Individuals 2523 3008 55 5586
% of individuals 45% 54% 1% n/a
All respondents 2576 3109 57 5742
% of all respondents 45% 54% 1% n/a

76. A small majority of respondents — 54% of those answering the question — did
not support the approach to defining conversion practices which focuses on
behaviour motivated by the intention to change or suppress a person’s sexual

orientation or gender identity.

77.

Those not supporting the approach rose to 65% of organisations and included

most of the Campaign groups, Faith or belief bodies or groups and Women’s

groups and all LGB groups.
78.

Although 45% of all respondents (and 45% of all Individuals) supported the

approach, this dropped to 34% of organisations. This was made up of most or
all of the LGBTQI+ groups, Medical, psychology or counselling bodies, Political
parties or trade unions, Social work, legal or community safety bodies and
Third sector respondents. Family or parental support groups were evenly

divided at this question.

79.

repeated across a number of the closed questions.

Question 2: Please give the reason for your answer to Question 1.

Although with some small variations, this general pattern of response was




80. Around 5,300 respondents gave their reasons.

81. As noted above, respondents often made relatively lengthy comments at
Question 2, particularly if they had disagreed at Question 1. Many of the
issues raised did not address Question 2 specifically, but often set out a
broader position on the Scottish Government’s approach to ending conversion
practices in Scotland. The analysis below provides an overview of the themes
raised and opinions expressed, albeit that some of these do not relate directly
to the question’s focus on the intention to change or suppress a person’s
sexual orientation and/or gender identity.

Reasons for not supporting the approach

Overview

82. Among respondents who did not support the proposed approach, a majority
highlighted concerns regarding potential impacts on faith bodies and their
members, while a substantial minority focused primarily on issues relating to
inclusion of gender identity. From both perspectives, there were concerns for
the responsibilities and rights of parents. Respondents also raised a range of
issues relating to the evidence base for the proposed legislation, the
definitions set out in the draft Bill, and potential impacts on human rights as
well as on persons with protected characteristics under the Equality Act 2010.

83. It was also suggested that the proposed legislation may infringe upon reserved
UK Parliament legislative powers, although further detailed was not provided.
The specificity as to how was not provided.

Failure to demonstrate that new legislation in Scotland is necessary

84. Among respondents who did not support the proposed approach there was
condemnation of abusive, coercive, and violent practices including from many
Faith body respondents. However, there was also a view that such behaviours
are covered by existing legislation, with respondents’ suggestions including:

¢ civil law that allows the award of damages for harm intentionally and
wrongfully inflicted, including harm as set out in ECHR Article 3'7, as well
as sexual, physical, and emotional abuse, and abuse taking the form of
neglect

¢ the Protection from Harassment Act 1997
o the Equality Act 2010
¢ obligations imposed on legally regulated professionals.

85. There was a view that the consultation is not clear as to exactly what the
proposed legislation is seeking to ban that is not already illegal in Scotland.

17 Article 3: Prohibition of torture. No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.
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86.

87.

It was also argued that the Scottish Government has failed to show that
conversion practices are happening in Scotland and that the evidence cited in
the consultation paper is of poor quality. In particular, the UK Government’s
2017 ‘LGBT survey'® was highlighted as being self-selecting and
unrepresentative in nature, lacking data specific to Scotland, and lacking a
definition of ‘conversion therapy/practice’ which was therefore left open to
individual interpretation.

A Medical, psychology or counselling respondent suggested that, as a first
step, the Scottish Government should fund research into the prevalence and
effects of conversion practices in Scotland, including any physical or
psychological harm caused, to ascertain whether new legislation is required.

Lack of clarity around definitions

88.

89.

90.

91.

A number of respondents raised concerns about the terminology used in the
proposals. These concerns often related to the potential impact of a lack of
clarity and common understanding, with some concerned that different
interpretations of key words or concepts — such as what are and what is meant
by ‘conversion practices’ — could result in unfair criminalisation.

Conversion practices:

There was a frequent view that the proposed scope of conversion practices is
too broad or that actions covered by this term are not clear. A number of Faith
body respondents argued that, although the consultation paper states an
objective to ‘provide clarity about what actions are permissible and what are
not’, it does not do so, and there were concerns that the proposals could
criminalise conversations and other interactions that are otherwise lawful.

It was observed by some respondents that, while the consultation paper does
seek to provide reassurance on behaviours that would not be classed as
conversion practices, these do not appear on the face of the draft Bill.
Respondents suggested that without a sufficiently clear definition of key terms,
the parameters of legislation would need to be established through case law.
The associated concern was that this could result in individuals facing
accusations and potentially complex and stressful criminal trials being required
to establish precedents. Some respondents reported a comment (made in a
personal capacity by the Dean of the Faculty of Advocates on X, formerly
Twitter) ‘that there is not a legally coherent definition of conversion practices’.

Specific suggestions included that:

e The Scottish Government should look towards identifying, developing and
including a universal definition of conversion practices.

8 Available at: The UK Government Research Report on the 2017 LGBT survey
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92.

93.

94.

95.

e Providing examples would give a clearer overview of how the law might be
applied, helping to provide clarity for both faith groups and for the courts to
interpret the proposed legislation.

Conversion:

Some respondents saw use of the term ‘conversion’ as problematic, with
several Faith body respondents noting that the concept of conversion is central
to Christian life. It was suggested that different wording should have been
used to avoid any impression of discrimination against those of Christian faith,
and that the consultation paper does note potential alternatives at paragraph
18.

Intention:

There was concern that paragraph 83 of the consultation paper provides for an
offence to be committed even where the alleged perpetrator(s) is ‘driven by a
desire to help or protect the person’.’® Some respondents stated that it would
be usual for a criminal offence to require an intent to cause harm or
recklessness as to harm caused and it was argued that the ‘intent’ element of
the offence being to change or suppress sexual orientation and/or gender
identity rather than to cause harm is unjust.

Change or suppress:

Issues in respect of inclusion of ‘suppression’ and what this might mean in
practice are considered at Questions 3 and 4. Some respondents commented
on what they saw as an assumption that sexual orientation or gender identity
can never be changed, sometimes citing as evidence the personal testimonies
of those who claim experiences to the contrary. People who identify as ‘ex-
gay’ and people who chose to detransition were referenced as illustrating that
both sexual orientation and gender identity can change.

Sexual orientation:

There was a small number of references to the definition of sexual orientation
and the reference in paragraph 62 of the consultation paper to an intention to
‘explicitly provide that sexual orientation includes the situation where the victim
has no sexual orientation towards other persons’. It was noted that this use of
‘sexual orientation’ would differ from the definition set out in the Equality Act

19 Paragraph 83 states: A notable aspect of conversion practices, is that the intention to change or
suppress a person’s sexual orientation or gender identity is not always accompanied by an
intention to harm the victim. Conversion practices are often driven by a desire to help or protect the
person being subjected to them even though harm is ultimately caused. Because of this, the
proposed offence does not require it to be proven that the perpetrator to intend to cause harm to
the victim or to be reckless as to whether harm would occur. However, for the offence of engaging
in a conversion practice to be committed, harm will need to have resulted, nonetheless.
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20102° which was seen as likely to lead to confusion, and that it would be
problematic to propose that suppressing someone’s ‘sexual orientation’ is an
offence without a clear definition of what this means.

Gender identity:

96. Some Faith bodies, Women’s groups, LGB groups and some Family or
parental support group respondents were among those who thought that the
consultation paper does not define gender identity,?! arguing that no legal
definition of gender identity exists or that it is wrong to create law around a
concept that is both 'disputed’ and ’ill-defined’.

97. It was also noted that gender identity is not a protected characteristic under
the Equality Act 2010, and it was argued that embedding it into law could
interfere with the Act’s protections for understanding sex as binary and
immutable.??

LGBTQI+:

98. The consultation paper states that conversion practices ‘are promoted within
an ideology that views LGBTQI+ (Lesbian, Gay, Bisexual Transgender Queer,
Intersex, plus) identities as wrong and believes they can be changed’.
Comments on this terminology included that ‘intersex’ is a genetic condition so
cannot belong in the category of people susceptible to ‘conversion therapy’,

20 section 12 of the Equality Act 2010 states that: (1) Sexual orientation means a person’s sexual
orientation towards (a) persons of the same sex, (b) persons of the opposite sex, or (c) persons of
either sex. (2) In relation to the protected characteristic of sexual orientation (a) a reference to a
person who has a particular protected characteristic is a reference to a person who is of a
particular sexual orientation; (b)a reference to persons who share a protected characteristic is a
reference to persons who are of the same sexual orientation.

21 Point of clarification: Paragraph 61 of the consultation paper notes that the proposals use the
ordinary meaning for both the term sexual orientation and gender identity, as found in the Oxford
English Dictionary. These are:
Gender Identity: an individual's personal sense of being or belonging to a particular gender or
genders, or of not having a gender.
Sexual Orientation: a person’s sexual identity in relation to the gender to whom [they] are usually
attracted; (broadly) the fact of being heterosexual, bisexual, or homosexual.

Gender reassignment is a protected characteristic under the Equality Act 2010. Section 7
provides:

(1) A person has the protected characteristic of gender reassignment if the person is proposing to
undergo, is undergoing or has undergone a process (or part of a process) for the purpose of
reassigning the person's sex by changing physiological or other attributes of sex.

(2) A reference to a transsexual person is a reference to a person who has the protected
characteristic of gender reassignment.

(3) In relation to the protected characteristic of gender reassignment—

(a) a reference to a person who has a particular protected characteristic is a reference to a
transsexual person;

(b) a reference to persons who share a protected characteristic is a reference to transsexual
persons.
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and that it is unclear what ‘Q+’ represents. An LGB group respondent argued
that ‘LGB’ and ‘T+’ identities have completely different issues and should not
be put together.

Potential impacts on faith bodies and their members

99.

100.

101.

102.

103.

A frequently made comment, including by some Faith body respondents, was
that, as drafted, the Bill will impact the teaching and everyday activities of
some faith bodies, including some Christian denominations, and particularly
those that take a conservative view in their teaching on sex and sexuality. This
included an argument that the proposals risk conflating Christian sexual ethics
with ‘harm’.

Although the consultation paper states that respecting freedom of religion and
expression is a policy objective (paragraph 41) there was a view that this will
not be achieved, despite the statement (set out in paragraph 45 of the
consultation paper) that the legislation does not include non-directive
guidance. Some respondents noted that they did not find this reassuring and it
was argued that it demonstrates a lack of understanding of religious teaching
and pastoral care that encourages individuals to follow a particular set of
behaviours and so is directive.

It was argued that parents and care givers cannot be expected to be non-
directive when talking with their children about major issues. Frequently made
points included that the proposed legislation risks criminalising both religious
leaders whose role is to guide others in line with their beliefs and parents who
seek to protect their child(ren) from things they believe to be harmful or from
decisions that the child may come to regret. There was also a view that ‘non-
directive guidance’ is a contradiction in terms.

There was also reference to a legal opinion?3 that the proposed legislation will
‘involve a marked intrusion and expansion in the powers of the State into the
private realm of families, and over the expression of orthodox religious
teaching by faith groups’ with potential to ‘criminalise parents who sought to
exercise any form of parental authority or guidance in relation to their children
as regards issues around sexuality and gender which conflicted with the
official position now adopted by the State’.

The consultation paper references legislation enacted in the State of Victoria,
Australia (among others) as providing an international precedent for
criminalising conversion practices. However, to some respondents, guidance
accompanying the law in Victoria®* provided illustrations of the negative

23 Aidan O’Neill KC for the Christian Institute. Available at (with highlighting added by the Christian
Institute): Aidan O'Neill KC - Conversion practices opinion February 2024 highlighted.pdf
(christian.org.uk)

24 More information about this law is available from the Victorian Equal Opportunity and Human
Rights Commission website here: Have you experienced a change or suppression practice? |
Victorian Equal Opportunity and Human Rights Commission
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104.

105.

106.

107.

consequences of this legislation — with references to inclusion of instructions
on ‘how to pray’ and to a parent who refuses to support their child receiving
puberty blocking medication being guilty of conversion therapy.

In their response to the UK Government’s consultation, The UK Equality and
Human Rights Commission was reported to have said?® that ‘legislation must
be carefully drafted in order...to avoid criminalising mainstream religious
practice such as preaching, teaching and praying about sexual ethics’ and that
‘conversion therapy’ will need to be carefully defined in any legislation in order
to ensure that harmful practices are caught whilst mainstream religious
practices such as preaching, teaching and praying about sexual ethics or
gender roles, including in relation to children and young people under 18, are
not criminalised’.

In paragraphs 130 - 137, the consultation paper explains why the Scottish
Government has concluded that consent to conversion practices should not be
available as a defence under the proposed legislation. Respondents argued
that this means that the legislation could stand in the way of an individual’'s
right to seek counselling on a voluntary basis — for example if wishing to
reconcile their faith with their sexual orientation and/or gender identity and that
a conversation to which all involved agree to have should not be considered a
conversion practice.

There was a view that the definition of conversion practices should explicitly
exclude voluntary, non-coercive religious counselling that aims to offer support
and guidance in accordance with an individuals’ wishes and with compassion
and understanding. (Issues in relation to consent are covered further at
Questions 18 and 19.)

There was also concern amongst some respondents that, although the
proposals seek to protect public statements of belief, Christian teaching is
mostly carried out in smaller group conversations or one-to-ones, where there
would be no protection for those involved in teaching or facilitating such
conversations.

Issues relating specifically to inclusion of gender identity

108.

There was a view that it is wrong to base legislation around what was
considered, by some respondents, to be a subjective concept, with no or
limited evidence base and then, potentially, criminalise those who question it,
or who do not agree that gender can take precedence over sex. It was argued
that, since the proposals are drafted on the basis that any individual may be
uncertain of their own gender identity, it is difficult to see how a court could
decide that conversion practices related to gender identity have occurred.

25 The response submitted to the UK Government consultation on Banning Conversion Therapy
(January 2022) is available here: Response to the UK government consultation on banning
conversion therapy (26 January 2022) | EHRC (equalityhumanrights.com)
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109. There was also an argument that sexual orientation and gender identity are
different things that should not be conflated and that for this reason references
to gender identity should be removed from the draft legislation. While some
respondents were clear that they would support a ban on seeking to change or
suppress a person’s sexual orientation but not their gender identity, there was
also a view that legislation was not necessary in this space.

110. Concerns were expressed with respect to a gender-affirming approach?® which
some respondents thought has led children and young people who are
confused about their sexual orientation to embark on a medicalised pathway
with associated health risks. Some also argued that some of these children
and young people will later turn out to be same-sex attracted, rather than
trans. It was argued that persuading such young people that they are trans
could be viewed as a form of conversion therapy - this was sometimes
described as ‘transing away the gay’.

111. There were also concerns for the position of both the parents of children and
young people who are questioning their gender and the medical/counselling
professionals who may be involved in their treatment. With respect to parents,
it was argued that anything other than a gender-affirming approach could be
criminalised. In relation to professionals, there was a suggestion that the very
talking therapies advocated by the interim report of the Cass Review?’ a
patient’s gender identity.

112. A Campaign group respondent also argued that the proposed legislation does
not adequately distinguish between expression of gender identity and a
decision to undergo medical procedures to align the biological body with the
person’s perception of their gender. They sought clarity as to when an offence
would be viewed as having been committed:

¢ Would spending time discussing the potential negative effects of hormones
or surgery with a client, and dissuades them from going down this path, be
considered as committing an offence?

e Would a therapist entering therapy with the intention of helping a client to
feel more comfortable in their sexed body be committing an offence if their

26 A gender affirming approach could be described as one in which the service or course of
behaviour affirms the sexual orientation or gender identity that another person considers
themselves to be. The World Health Organisation has set out that gender affirming care ‘can
include any single or combination of a number of social, psychological, behavioural or medical
(including hormonal treatment or surgery) interventions designed to support and affirm an
individual’s gender identity’.

27 1n 2020, Dr Hilary Cass was appointed by NHS England and NHS Improvement to chair an
Independent Review of Gender Identity Services for children and young people. The aim was to
ensure that children and young people who are questioning their gender identity or experiencing
gender dysphoria, and who need support from the NHS, receive a high standard of care that meets
their needs and is safe, holistic and effective. The Final Report (available at Final Report — Cass
Review) was not published until 10 April 2024, a few days after the consultation closed, so the
report referenced by respondents is the Interim Report (available at: Interim report — Cass Review)
published in February 2022.
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client moved from a position of identifying as trans to identifying as
cisgender?

Reasons for supporting the approach

Preventing harm

113.

114.

115.

116.

The issue raised most frequently by respondents who supported the overall
approach to defining conversion practices was the harm caused by these
practices, which were frequently described as ‘unethical’ and ‘cruel’. Some
LGBTQI+ groups and Third sector respondents cited evidence relating to
significant harm that can be caused to those who are subject to conversion
practices, including self-harm and suicide.

A number of individual respondents referenced personal experience of
conversion practices, the experience of family members or friends, or
professional experience of working with those who have been subject to such
practices. This included comments comparing conversion practices with other
abusive behaviours, such as bullying and domestic violence. Respondents
described significant, long-lasting psychological and physical harms including
depression and suicidal ideation, significant damage to self-esteem, and
feelings of intense shame, isolation and loneliness. There was reference to
individuals having worked for many years to address the mental health harms
caused by conversion practices and some had experienced long-term
difficulties accepting their sexual orientation and/or gender identity after being
subject to conversion practices.

There were also references to conversion practices being in contravention of
various human rights?® including with respect to non-discrimination, health,
bodily autonomy, freedom of expression and the rights of the child. The
Memorandum of Understanding (MoU) on Conversion Therapy in the UK?®
was cited by Medical, psychology or counselling group or bodies, Faith bodies
and a Legal body respondent as a clear statement that conversion practices
are unethical and contravene rights.

Some respondents expressed particular concern that conversion practices
often target people at a vulnerable time in their lives and that the expression of
a person’s sexual orientation and/or gender identity can be a difficult process
without the threat of conversion practices. Key groups highlighted as being
especially vulnerable to conversion practices included individuals within
minority ethnic communities, those living in remote or rural areas and
members of religious communities.

28 Rights under the European Convention on Human Rights.

29 The Memorandum of Understanding (MoU) on Conversion Therapy in the UK (published in 2017
with an update in 2022) is a commitment to ending the practice of conversion therapy in the UK. It
was signed by 25 health, counselling and psychotherapy organisations, including NHS Scotland. It
makes it clear that conversion therapy in relation to gender identity and sexual orientation is
unethical, potentially harmful and is not supported by evidence.
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117. The importance of ensuring a universal approach across all LGBTQI+ people,
including both sexual orientation and gender identity, were also frequently
made points. It was noted that all groups are vulnerable to and can be harmed
by conversion practices, irrespective of their sexual orientation or gender
identity. Many respondents supported what was seen as an inclusive and non-
discriminatory approach to tackling conversion practices, including in relation
to both sexuality and gender identity.

Focus on intention

118. There was support for the focus on intention to change or suppress sexual
orientation or gender identity, which was seen by some as a key characteristic
of conversion practices and their potential to cause harm. The proposed focus
on intention was considered to be important in enabling legislation to prevent
conversion practices that attempt to deliberately infringe individuals’ rights and
freedoms. It was also noted that this approach is consistent with the definition
of conversion practices used by key documents and organisations including
the MoU, the report to the UN Human Rights Council by the UN Special
Rapporteur on protection against violence and discrimination based on sexual
orientation and gender identity, the UK National Conversion Therapy Helpline,
and the 2023 Welsh Government’s Working Group on Banning Conversion
Practices.?°

119. The focus on intention was also seen as important in ensuring that the
proposed approach protects services such as healthcare and non-directive
guidance. Some respondents described conversion practices as contrary to
the ethics and principles of evidence-based non-directional therapy and, in this
context, there was also agreement for using the term conversion ‘practices’
rather than ‘therapy’. Assurances in the consultation paper that legislation
would provide clarity about what actions are permissible and what are not
were also supported.

120. LGBTQI+ group and Third sector respondents were among those who thought
that the proposed focus on intention would be effective in allowing parents,
religious leaders or other non-professionals to continue to provide counselling
and guidance. There was support for protecting an individual’s rights and
choices with a Medical, psychology or counselling body respondent noting that
this freedom might include in individual choosing not to act on same-sex
attraction, or choosing to remain celibate — provided that they are not
deliberately and intentionally instructed or encouraged to do so by a third
party. They also argued that the focus on ‘behaviour focused on an intention to
change’ would allow others to hold beliefs that may be offensive to LGBTQI+
people.

30 |nformation available at: Working Group on Banning Conversion Practices | GOV.WALES
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Potential issues on definitions

121.

122.

123.

124.

125.

A small number of respondents who supported the proposals also commented
on terminology used in the consultation paper.

Conversion practices: There was a concern that a poorly worded definition of
conversion practices could either fail to protect all of those at risk or could fail
to provide sufficient protection for legitimate practices and ethical support and
guidance.

Sexual orientation: The definition of sexual orientation was seen as central to
the proposed approach, with an LGBTQI+ group respondent arguing that the
Oxford English Dictionary definition referenced in the consultation paper is not
wholly suitable or inclusive, excludes asexual people3!, and is subject to
change without Government control. They proposed an alternative definition.3?

Gender identity: The same LGBTQI+ group respondent considered the
definition of gender identity set out in the consultation paper to be more
inclusive than that proposed for sexual orientation but again argued that the
OED definition is beyond the control of the Scottish Government. They also
noted that there is no current agreed definition of gender identity in Scottish
legislation and argued that existing definitions of ‘transgender identity’ (in the
Hate Crime and Public Order (Scotland) Act 2021 and of ‘gender
reassignment’ (in the Equality Act 2010)) are not suitable for the present
legislation. Again, they proposed an alternative definition.®?

Other points on terminology and definitions used in the consultation paper
included requests for clarity around:

e Whether and how healthcare professionals can ‘test’ or ask questions
around a person's understanding of their sexual orientation or gender
identity without this being classed as conversion practices.

o Whether the term ‘harmful conversion practices’ refers to all conversion
practices, or a specific subset.

126. There was support for the proposal that proof would not be required of a

perpetrator’s knowledge of an individual’s sexual orientation and/or gender
identity, and that the offence would be based only on the perpetrator's own
perception.

31 At para 58, the consultation paper notes that the intention is to include conversion practices
undertaken against asexual people.

32 The suggested alternative definition was that ‘sexual orientation refers to a person’s emotional,
affectional and/or sexual attraction to persons of a different gender, the same gender or more than
one gender and includes the absence of such attractions.’

33 The suggested alternative definition was that ‘gender identity refers to how a person sees
themself in relation to gender, whether this is as a man or a woman, somewhere between or
beyond these descriptions, or as having no gender. It may be the same or different to what would
be expected based on their sex recorded at birth.’
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Scope of behaviours included

127.

128.

129.

130.

131.

Although supporting the proposed approach, some respondents raised
practical concerns, for example around the risk of criminalising non-directive
support or guidance.

Although it was noted that paragraph 46 of the consultation paper indicates
that legislation will not apply to ‘non-directive and ethical guidance and support
to a person who might be questioning their sexual orientation or gender
identity or experiencing conflict or distress’, respondents including Medical,
psychology or counselling body respondents, and a Legal body, were
concerned that the proposals are too broad, or could affect non-coercive
discussions, questioning, guidance or general parental direction.

Some respondents suggested that the draft ‘avoidance of doubt’ provision, as
set out in the consultation paper, does not do enough to protect services and
there were perceived risks to more ‘directive therapies’ such as Cognitive
Behavioural Therapy (CBT),3* those working with children and young people
experiencing gender dysphoria and those working with sexual offenders.

Additional practical measures and protections for professionals, such as
counsellors and psychotherapists, were proposed, including making clear that
non-directional exploration of both sexual orientation and/or gender identity is
allowed. There was also reference to potential for the proposals to restrict
general statements of belief or opinion, and thus to infringe upon the right to
freedom of expression.

In contrast, other respondents expressed concerns that protections for
practices could be used as a ‘loophole’ by those seeking to change or
suppress sexual orientation and/or gender identity, including a risk that
protections could allow conversion practices to continue under the guise of
‘parental direction’.

Advertising

132.

Two additional issues were raised with respect to advertising. Clarity was
sought around how criminalisation of conversion practices will interact with
existing advertising legislation given that advertising is reserved to the UK
Parliament. 3There was also concern that proposed use of Civil Protection
Orders to limit word of mouth advertising requires the accused to have

34 Point of clarification: CBT is only directive in terms of thinking patterns rather than a specific
intended outcome.

35 paragraph C7 of schedule 5 of the Scotland Act 1998 has the subject heading ‘Consumer
protection’ and reserves to the UK Parliament the regulation of, amongst other things, misleading
and comparative advertising, except regulation specifically in relation to food, tobacco and tobacco
products. Any bill introduced to the Scottish Parliament will be certified as being within the
legislative competence of the Scottish Parliament.
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previously engaged in conversion practices and would be ineffective in
preventing new services.

2.2 - Suppression

133. The consultation paper notes that conversion practices are often defined to
include both the intention to change a person’s sexual orientation or gender
identity, and the intention to suppress it. While the underlying act may be the
same, any difference lies in the motivation behind it.

134. In this context suppression is defined in the consultation as acts that seek to
repress, and/or prevent the development or manifestation of another person’s
sexual orientation or gender identity. Repress means to prevent or subdue
something (often through force), and manifest means to show, through acts or
appearance. Examples of acts which may be carried out with this intention
include:

e prescribing medication to suppress a person’s sex drive

¢ therapy or counselling that requires a person not to act on their same-sex
attraction, including through celibacy

e controlling a person’s appearance (e.g. clothes, make-up, hairstyle)
e restricting where a person goes and who they see.

135. Including suppression widens the protections in the legislation, by prohibiting
restrictions or limitations imposed on someone specifically to repress or
prevent the development of their sexual orientation or gender identity.
However, the proposed approach to legislation will not criminalise acts of
suppression freely undertaken by a person themselves, such as celibacy. The
legislation will be carefully developed to ensure the exercise of parental
responsibilities and rights, such as direction and guidance which place limits
on a child, will not be impacted.

Question 3: Do you think that legislation should cover acts or courses of
behaviour intended to ‘suppress’ another person’s sexual orientation or
gender identity?

136. Responses to Question 3 by respondent type are set out in Table 3 below.
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Table 3 — Question 3

Respondent breakdown Yes No E::\:; Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 3 6 0 9
Faith or belief body or group 11 70 0 81
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 12 0 0 12
Medical, psychology or counselling group or body 10 5 1 16
Political party or trade union 6 4 0 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 7 0 0 7
Women's groups 1 5 1 7
Total organisations 56 96 2 154
% of organisations 36% 62% 1% n/a
Individuals 2595 2882 86 5563
% of individuals 47% 52% 2% n/a-
All respondents 2651 2978 88 5717
% of all respondents 46% 52% 2% n/a

137. A small majority of respondents — 52% of those answering the question — did
not think that legislation should cover acts or courses of behaviour intended to
‘suppress’ another person’s sexual orientation or gender identity. This rose to

62% of organisations.

138. Although 46% of all respondents thought suppression should be covered, this

dropped to 36% of organisations.

Question 4: Please give reasons for your answer to Question 3.

139. Around 5,250 respondents gave their reasons.

Reasons that the approach is not supported

140. Some respondents reiterated their view that new legislation is not required or
that the Scottish Government has not provided evidence to show that it is
needed. There was also a general concern around failing to take a balanced
approach and that, in seeking to protect the rights of LGBTQI+ people, the
Scottish Government is not protecting those who see the issues from different

perspectives.
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Problems with definitions and usage
Suppression:

141. A frequently raised point was that ‘suppression’ is too broad or subjective a
term, or that the proposed legislation provides neither an adequate definition
nor guidance as to what behaviours would be covered in suppression of
sexual orientation or gender identity. A Medical, psychology or counselling
body respondent noted that, while they were a signatory to the MoU on
Conversion Therapy (which includes suppression), they do not consider the
term sufficiently defined for the purpose of legislation.

142. There was also a view that the selection of examples given in the consultation
paper are not clear enough to determine the scope of the legislation or to limit
the potential for its broad application, and that the proposals could have a
significant impact on both parents and religious leaders. Concerns about lack
of protection for ECHR rights to respect for private and family life, freedom of
thought, conscience and religion, and freedom of expression were all raised.

143. Specific issues raised in respect of the examples of acts that might be
considered as suppression are discussed below.

Sexual orientation:

144. Two Faith Body respondents were among those who raised concerns that the
absence of a clear definition of sexual orientation makes it impossible to define
what it means to suppress sexual orientation.

Gender identity:

145. It was argued that sexual orientation and gender identity are very different
things that should not be conflated. An LGB group respondent argued that no
single definition of harm can relate to both sexual orientation and gender
identity since, in their view, the expression of gender identity often involves the
suppression of sexual orientation.

146. There was also a view that the proposals set a very low threshold for criminal
liability relating to suppression of gender identity.

147. A small number of Individual respondents were clear that they would support
inclusion of suppression with respect to sexual orientation but not gender
identity. It was noted that paragraph 44 of the consultation paper states that
although the proposals are mainly intended to address harmful practices that
affect LGBTQI+ people, they will apply to everyone and so will also include
actions directed at those who are heterosexual or cisgender. In this context, it
was proposed that the parents of a heterosexual teenage boy might be
considered to be suppressing their child’s sexual orientation if they refused to
let him put up a poster of a naked woman or access pornography.
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Potential impacts on expression of religious belief

148.

149.

150.

References to encouraging celibacy as a potential act of suppression was of
concern to many respondents, with a frequently made observation that many
faith traditions teach celibacy outside of marriage. Some of those making this
point also argued that the proposed legislation will provide ‘activists’ with
opportunities to challenge traditional Christian and Muslim beliefs with respect
to marriage, sexuality and gender. The rights to protection of religious belief
under ECHR Atrticle 9% and as a protected characteristic under the Equality
Act 2010 were both cited, and it was argued that religious leaders must be
allowed to teach in line with their beliefs.

It was also argued that the consultation paper’s inclusion of ‘therapy or
counselling that requires a person not to act on their same-sex attraction,
including through celibacy’ as an example of potential suppression appears to
prevent providing support for someone who is same-sex attracted but wishes
to refrain from sexual activity because of their religious beliefs. It was argued
that an individual should always have the right to choose whether to seek help
in this respect. It was also noted that although an individual may have made
what the consultation paper calls ‘a personal choice to live in a certain way’
this decision may be in response to doctrinal teaching, and that the proposals
could thus ‘make it a criminal offence for a religious leader to tell a member of
their congregation that they believe homosexuality is a sin’.

Additionally, it was argued that the Scottish Government has not provided any
evidence that celibacy is harmful, and a number of potential benefits were
cited, for example in avoiding risk of unwanted pregnancy or of sexually
transmitted infections. Some respondents, including a Faith body respondent,
also thought that making suppression an offence could criminalise advising
people not to sexually abuse others.

Potential implications for parental responsibilities and rights

151.

Respondents highlighted what they saw as a contradiction in the consultation
paper — between the statement that the legislation will ensure that ‘the
exercise of parental responsibilities and rights such as direction and guidance
which place limits on a child, will not be impaired’ (paragraph 56) and the
inclusion (in paragraph 50) of ‘restricting where a person goes and whom they
see’ and ‘controlling a person’s appearance’ as examples of acts that could be
motivated by an intention to suppress.

36 Article 9: Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with others and
in public or private, to manifest his religion or belief, in worship, teaching practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for
the protection of public order, health or morals, or for the protection of the rights and freedoms of
others.
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152.

153.

154.

155.

Respondents frequently argued that restricting where a child goes and what
they wear are in fact examples of good parenting, and that citing these as
potentially suppressive actions amounts to cutting across the responsibilities
and rights of parents. It was also noted that Islamic belief is reflected in
modest clothing.

There was a suggestion that, for consistency, wording on controlling a
person’s appearance and restricting where they go and who they see should
be in line with the Domestic Abuse (Scotland) Act 2018.%".

While some respondents highlighted a parent’s right to guide their child’'s
sexual behaviour in line with religious beliefs, many comments centred on
issues relating to gender identity, with a general concern that anything other
than a trans-affirming stance could leave a parent at risk of being accused of
suppression. There were also specific concerns around a risk of prosecution
for:

e preventing their child from attending a trans group meeting
e not agreeing to their child taking puberty blocking medication
¢ not allowing their child to wear a breast binder.

In addition to the importance of respecting the right to private and family life
afforded by ECHR Atrticle 8 there was reference to rights of parents outlined in
various articles of the United Nations Convention on the Rights of the Child
(UNCRC), particularly Articles 5, 18 and 27.38 Rights protected by the ECHR
and the UNCRC are covered at Questions 26 and 33 respectively.

Potential implications for professionals

156.

While a large majority of objections to inclusion of suppression related to
religious beliefs or to the responsibilities and rights of parents, a smaller
number of respondents expressed concerns for people who might find
themselves accused of suppression in the workplace or in a professional
capacity. These included:

e Therapists seeking to help patients feel comfortable in their sexed body
and healthcare professionals who might, for example, tell a girl not to wear
a breast binder.

e Teachers — both in the context of raising concerns for the welfare of a
particular child or if seeking to enforce a uniform code.

¢ An employer with rules about uniform or appropriate dress in the
workplace.

37 The Domestic Abuse (Scotland) Act 2018 (or in any other Scottish legislation) does not include a
definition of coercive control.

38 Article 5 concerns parental guidance and a child’s evolving capacities, Article 18 covers parental
responsibilities and state assistance and Article 27 relates to an adequate standard of living. Full
definitions are available at: UN Convention on Rights of a Child (UNCRC) - UNICEF UK
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Reasons for supporting the approach

157.

158.

159.

160.

Among respondents who supported inclusion of suppression in the proposed
legislation the most frequently made point, as at Question 2, related to the
potential to cause harm. There was reference to evidence and reports, such as
the Expert Advisory Group report on Ending Conversion Practices, indicating
that suppression can be just as harmful as attempts to change sexual
orientation and/or gender identity. Again, a number of respondents cited
personal or eyewitness experience of these harms and, as with respect to
conversion practices more broadly, there were references to the harms
caused. In additional to those already referenced at Question 2, these included
shame and denial of a sense of identity and contributing to stigma by
supporting a view that specific sexual orientations or gender identities are
undesirable.

Another frequently made point was the importance of including suppression in
the legislation to limit potential for loopholes in protections for LGBTQI+
people. This included suggestions that suppression is already a key focus for
some conversion practices, and that excluding suppression would enable
perpetrators to shift their focus from attempts to change a person’s sexual
orientation or gender identity, to trying to suppress it.

An LGBTQI+ group respondent considered that awareness and understanding
of suppression are more limited across the population, such that victims may
be less cognisant of the risks and may be less likely to recognise where they
are being subject to these practices. Specific groups identified as being
particularly at risk of or vulnerable to suppression of sexual orientation or
gender identity included minority ethnic LGBTQI+ people.

There were also references to other documents where the definition of
conversion practices includes a significant role for suppression, for example:
e The MoU on Conversion Therapy.

e The British Association for Counselling and Psychotherapy Ethical
Framework.3®

e The Ban ‘Conversion Therapy’ Legal Forum report on ‘Recommendations
on legislating effectively for a ban on conversion practices’.*°

e Approaches to conversion practices in other jurisdictions.

Defining suppression

161.

The specific approach to defining suppression in the context of conversion
practices was seen as vital in ensuring legislation provides the intended level
of protection for LGBTQI+ people. Some respondents saw this as especially

39 Available at BACP Ethical Framework for the Counselling Professions

40 The report, known as the Cooper Report is available at: The Cooper Report 2021 - Ozanne
Foundation
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162.

163.

164.

important in ensuring legislation does not inadvertently cover the provision of
ethical, non-coercive, non-directive counselling and guidance.

An LGBTQI+ group respondent suggested that the definition of harm must not
only relate to intent to suppress an individual's sexual orientation or gender
identity, but must also be undertaken specifically because of their sexual
orientation or gender identity, and the perpetrator’s preference for a different
sexual orientation or gender identity. It was noted that this would be consistent
with provisions within the Scottish Government’s consultation on the proposed
Misogyny Bill around acts conducted on the basis of a person being a woman
or girl.

A focus on the required intention to suppress a person’s sexual orientation or
gender identity was also seen as important in ensuring the legislation does not
affect parents seeking to prevent a child from dressing in a sexualised way, for
example, where this is neutral to the child’s sexual orientation or gender
identity.

Additions to the examples of potentially suppressive acts were also suggested,
for example to include attempts to prevent (or not facilitate) access to
information on sexual orientation and/or gender identity.

Potential to impact on healthcare therapies

165.

166.

167.

As noted above, some of those who were broadly supportive of the approach
did raise concerns that some therapies could be unintentionally affected by the
proposed legislation as currently drafted.

It was noted that therapies can also include other acts or characteristics listed
as examples of suppression — such as therapies with a more ‘directional’
aspect, or that involve prescribing medication to suppress sex drive or
restricting where a person goes and who they see. Therapy for sex addiction
and treatment of sex offenders were cited as examples. It was suggested that
the proposed ‘avoidance of doubt’ provision should make clear that such
therapies do not constitute conversion practices.

A reliance on the definition of a healthcare or psychological professional (e.g.
to protect healthcare professionals while delivering medical and/or
psychological care) was also identified as a potential issue for the proposed
legislation. For example, it was noted that the terms ‘psychotherapist’ or
‘psychoanalyst’ are not professions recognised in law,*' and that such
professionals are therefore regulated through voluntary non-statutory means.

41 Professions with a legal standing and therefore statutorily regulated can be found here: UK
requlated professions and their regulators - GOV.UK (www.gov.uk). For professions not regulated

by law, there are organisations such as the Professional Standards Authority - Find Registers who
offer voluntary regulation through their accredited voluntary register scheme: FAQs - What is an
Accredited Register (professionalstandards.org.uk).
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Clarity was sought around how practices undertaken by professionals not
recognised in law would be protected under the proposed legislation.

Potential to impact parents, religious leaders and other individuals

168. Several respondents raised issues around the definition of harm specifically in
relation to ensuring legislation does not encroach on the responsibilities and
rights of parents, religious leaders and other individuals. Similar to points
noted above in relation to professional therapies, there was concern that
proposals could inadvertently affect behaviours that may appear to include
attributes of suppression as set out in legislation.

169. Specific examples of behaviours that were seen as being at risk from
proposals included:

e Parents wishing to ‘suppress’ manifestation of a child's sexual identity, not
due to any preference for a specific sexual orientation or gender identity.

e Parental guidance for young people exploring sexual orientation or gender
identity.

¢ Individuals expressing their own sexual orientation or gender identity, or
views on these issues, on the basis that this could cause others to
suppress their sexual orientation or gender identity.

¢ Religious rules about appearance/dress.

170. Again, there were calls for clarity around how these examples would be
protected under the proposals.

Implementation and practical considerations

171. Other issues raised by respondents around the practical implementation of the
proposals included concerns that suppression is a relatively poorly understood
term, with other respondents calling for dedicated communication around the
Bill to provide clarity on the meaning of suppression and its potential to cause
harm, and to ensure that parents and others recognise that the Bill is not
seeking to prevent discussion of sexual orientation and gender identity with
children.

172. There was also a concern that allowing voluntary acts of suppression, such as
celibacy, appears inconsistent with proposals to not allow a defence of
consent to conversion practices.
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3.

173.

174.

175.

176.

Overview of proposals

The consultation paper sets out that research and evidence has identified a
requirement for a multi-faceted approach to addressing conversion practices in
Scotland. The Scottish Government proposal is to create a package of
measures that work together to prevent and tackle conversion practices in
Scotland. Depending on the type of conduct that has taken place and/or the
specific situation of the victim, there would be three different routes that could
be taken to address the issue and protect the victim. This may be through
specific criminal offences, a new statutory aggravation, or a civil protection
order.

Proposed new criminal offences will address the most serious and harmful
forms of conversion practices and would be aimed at two specific forms of
conduct: the provision of a service, and a coercive course of behaviour, which
will be criminalised when certain thresholds are met.

A statutory aggravation will address conversion practices that fall within
existing criminal offences. If a person does something that would already be a
criminal offence, this would be considered more serious if it was committed
with the intent that the victim’s sexual orientation or gender identity would be
changed or suppressed.

A new civil protection order relating to conversion practices would provide a
preventative and protective approach, offering a preventative and non-criminal
route to protect a person at risk of harm. These orders will also be available to
the police and local authorities to address situations where conversion
practices have already been carried out and an order is required to protect the
wider community from this harm. While this is a non-criminal mechanism, the
breach of a civil order would be a criminal offence.

Question 5: Do you support or not support an approach which uses a
package of both criminal and civil measures to address conversion practices
in legislation?

177.

Responses to Question 5 by respondent type are set out in Table 4 below.
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Table 4 — Question 5

Do not

Don’t

Respondent breakdown Support support| know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 5 0 7
Faith or belief body or group 7 75 0 82
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 12 0 0 12
Medical, psychology or counselling group or body 5 5 3 13
Political party or trade union 6 4 0 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 6 0 0 6
Women’s groups 1 5 1 7
Total organisations 45 100 4 149
% of organisations 30% 67% 3% n/a
Individuals 2510 2904 84 5498
% of individuals 46% 53% 2% n/a
All respondents 2555 3004 88 5647
% of all respondents 45% 53% 2% n/a

178. A small majority of respondents — 53% of those answering the question — did

not support an approach which uses a package of both criminal and civil

measures to address conversion practices in legislation. This rose to 67% of

organisations.

179. Although 45% of all respondents supported the approach, this dropped to 30%
of organisations, with Medical, psychology or counselling bodies and Family or
parental support groups evenly divided on this issue.

Question 6: Please give reasons for your answer to Question 5.

180. Around 5,100 respondents gave their reasons.

181. Many of the comments highlighted the same range of general issues already

set out within the analysis at Question 2.

182. Please note that civil protection orders are also the focus of Questions 27 to
31. The analysis at these later questions covers the details of the proposals.
The focus at this question is on the general principle of introducing both

criminal and civil measures.
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Reasons for not supporting a package of criminal and civil measures

Lack of justification

183. Arguments with respect to lack of justification included that any new legal
measures — whether criminal or civil — are simply not needed since there are
already laws in place to address violent and abusive behaviour in Scotland.

184. With specific reference to civil measures, it was suggested that both the
Equality Act 2010 and Human Rights legislation provide protection for victims
of conversion practices, and that these are matters that can be dealt with in
civil courts. It was also argued that no evidence has been set out to explain
why further civil protections are needed, and that their inclusion implies that
the proposed criminal offences would be open to interpretation and ambiguity,
and that a civil safety net is required.

185. Some respondents argued that the civil protection order proposals would open
up the possibility that parents, teachers, medical professionals or religious
leaders could be ‘targeted’, even in the absence of any crime. A Women’s
group respondent was amongst those arguing that these sorts of powers have
been used in other jurisdictions to remove children from parents who prefer to
follow the recognised best practice of ‘watchful waiting’ rather than affirm a
child’s gender identity in real time. They described the proposal as ‘draconian’
and as representing an unnecessary over-reach on the part of the Scottish
Government.

186. Respondents also raised general concerns about the proposals being ill-
defined, and open to interpretation. It was thought that the absence of a clear
definition of conversion practices would result in both criminal and civil
measures being unworkable. There was also a concern that imprecise
definitions could result in behaviour that some would consider reasonable (and
in line with their faith or belief system) being covered by civil measures.

187. It was suggested that, rather than introducing new legislation, including any
civil measures, the focus should be on the effective implementation of existing
laws and protections. There was a call for the emphasis to be placed on
ensuring that current legislation is enforced comprehensively to safeguard
individuals from harmful conversion practices.

Levels of proof and the potential for abuse

188. In terms of specific reference to civil measures, the most frequently made point
was that they are a step too far. Concerns were raised that they would present
a threat to freedom of religion and expression, irrespective of what the
consultation paper suggests.

189. These types of concerns were often predicated on civil protection orders being
easier to obtain than a conviction through the criminal route, and specific
concerns about the type and levels of proof that would be required. These
included that civil measures can be obtained on the balance of probabilities,
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whereas a criminal conviction, is subject to a higher standard of proof - beyond
reasonable doubt. It was also noted that, while a civil protection order could be
put in place based on a lower/lesser level of proof, any breach would still be a
criminal offence.

Reasons for supporting a package of criminal and civil measures

Case for a package of measures

190. Support for the package of criminal and civil measures was frequently based
on a view that a combination of civil and criminal measures will be necessary
to achieve the goal of ending conversion practices. This was seen as essential
to enable a robust and effective approach to tackling conversion practices,
with measures to prevent and protect from harm, and provision for justice
where harm has been caused.

191. Some LGBTQI+ group respondents were amongst those highlighting that the
focus is on ‘ending’ rather than ‘banning’ conversion practices in Scotland.
They went on to argue that a package of measures — including criminal and
civil elements — will be key to achieving this aim, and to not drive practices
further underground.

192. There were also a number of references to the success of this multi-faceted
approach for other legislation, such as the Domestic Abuse (Scotland) Act
2018 and the Prohibition of Female Genital Mutilation (Scotland) Act 2005, as
models for tackling conversion practices.*? Models of this kind were seen, by
some respondents, as critical to enabling a flexible approach that can respond
to the diversity and complexity of conversion practices which, it was reported,
take varying forms and with varying degrees of severity.

Specific role of civil measures

193. A frequently made point was that it is vital that the package of measures
includes a preventative element, and that it is better to prevent harm occurring
rather than to punish people after they have inflicted harm. It was argued that
civil protection orders are the only proposed measure than can prevent harm
before it occurs, by protecting a person at risk and/or protecting communities
when conversion practices have already taken place.

194. Given this, civil measures were described as likely to be the primary means by
which conversion practices are ended, and respondents noted that they have
been a key element in other legislation to address harmful practices. For
example, an LGBTQI+ group respondent considered that the Domestic Abuse
(Protection) (Scotland) Act 2021 has demonstrated that civil measures can be

42 Point of clarification: The Domestic Abuse (Protection) (Scotland) Act 2021 contains Domestic
Abuse Protection Notices and Orders to operate alongside the criminal offence as to domestic
abuse in Part 1 of the Domestic Abuse (Scotland) Act 2018. The relevant provisions of the
Domestic Abuse (Protection) (Scotland) Act 2021 are not yet in force. The provisions of the
Prohibition of Female Genital Mutilation (Scotland) Act 2005 which relate to Female genital
mutilation protection orders have not yet been brought into force.
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195.

effective. There was also reference to research*? indicating a preference for
preventative measures amongst those who have experienced or are at risk of
experiencing harm, for example in relation to the proposed Misogyny Bill.#4

In terms of which people or communities might most benefit from civil
protection orders being an option, it was suggested that this could be anyone
who is unable or unwilling to report incidents as a crime. It was noted that
perpetrators and victims of conversion practices are often within the same
family or community, with a civil order seen as offering an option for those who
may wish to preserve relationships and links with their community. There was
also reference to the civil route as potentially beneficial for people from an
ethnic minority+ background where previous negative experiences of police
and justice systems could deter victims from reporting a crime.

Role of criminal sanctions

196.

197.

198.

The role of the criminal offence was frequently seen as being a last resort to
be used when civil measures are either inappropriate or when they have not
had the required effect. The criminal offence was also seen as an important
reflection of the severity of harm caused by conversion practices, and to send
a clear message that these practices are unacceptable.

Reflecting the preference for prevention, it was also argued that the criminal
offence option should act as a deterrent as well as a route to securing justice
for victims of conversion practices. In relation to securing justice, a Social work
body respondent commented that justice for victims can support recovering
and healing post trauma.

Although there were few specific references to the statutory aggravation
element of proposals, there was some support for this measure as allowing
courts to take account of the intention to subject someone to conversion
practices. This included reference to LGBTQI+ people being at greater risk of
other offences related to hatred, bigotry and discrimination, and support for
provisions that would allow conversion practices to be included as an
aggravating factor in these crimes. It was also noted that this is similar to
provisions in other legislation to tackle hate crime. However, concern was
expressed that reference to conversion practices as an aggravating factor in a
specific case could reveal the victim’s sexual orientation or gender identity and
increase the risk of the case being affected by homophobic or transphobic
bias.

43 The Scottish Women’s Convention. (2023). Misogyny in Scotland. Available at: Misogyny Report
June 2023 (scottishwomensconvention.org)

44 Point of clarification: The substantive provisions of the Domestic Abuse (Protection) (Scotland)
Act 2021 are not yet in force.
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Proposed amendments or additions

199.

200.

201.

202.

203.

Those broadly in support of the measures sometimes proposed amendments
or additions. These were primarily focused on providing clarity of meaning and
ensuring effective implementation of measures.

In relation to the criminal offence, it was proposed that:

¢ This should include measures to criminalise offering, promoting,
advertising or referring to conversion practices.

¢ Reference should be made to committing conversion practices against a
child, young person or vulnerable adult — it was noted that the Expert
Advisory Group report on Ending Conversion Practices recommended that
this should be an aggravating factor in sentencing.

In relation to civil protection orders, it was proposed that:

e Parameters set out by the Expert Advisory Group to ensure civil measures
are culturally competent and mindful, and to provide safe mechanisms for
engagement prior to criminal measures, should be reflected.

e Measures should be set out to promote understanding and awareness of
conversion practices and signpost to the appropriate mechanisms for
potential victims to report incidents. This was seen as a critical element for
the legislation.

It was also noted that the Scottish Government’s consultation on a Human
Rights Bill proposes additional powers for Scottish Human Rights Commission,
such as launching independent investigations, and there was a proposal made
by the Expert Advisory Group that equivalent powers should be included in the
Ending Conversion Practices Bill. An LGBTQI+ group respondent saw this as
preferable to an alternative suggestion for a separate LGBTQI+ issues
commissioner. Other delivery-focused suggestions included:

e Further exploration of community-based measures such as education,
awareness raising and support, alongside the legislative process.

e Measures to address the conduct of organisations in relation to their role in
conversion practices.

There was also a view that monitoring and enforcement will be crucial to
ensuring the proposed package of measures is effective in tackling conversion
practices.
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4. Offence of engaging in conversion practice

204. The new criminal offences that are proposed will address three forms of
conversion practices: the provision of a service, a coercive course of behaviour,
and taking someone out of Scotland for conversion practices.

4.1 - The provision of a service

205. The first form of conversion practice that the criminal offence will address is the
provision of a service, with the intended outcome that a person’s sexual
orientation and/or gender identity will be changed or suppressed. This approach
draws on that of some other jurisdictions that have focused legislation on medical
interventions or formal treatments or services, such as Canada and Germany.

206. The intention behind this part of the offence is to address the situation where a
conversion practice is undertaken by a person who claims to have a particular
knowledge, skill or expertise and where the act is purported to be delivered as, or
used as, a method to effect a change or suppression. The types of acts that
would be considered a service for this part of the offence would include (where it
is intended to change or suppress an individual's sexual orientation or gender
identity):

e counselling or any other form of talking therapy
e coaching or instructing
e a purported treatment

Question 7: What are your views on the proposal that the offence will address
the provision of a service?

207. Responses to Question 7 by respondent type are set out in Table 5 below.
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Table 5 — Question 7

Don’t

Respondent Breakdown Yes No Know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 6 0 8
Faith or belief body or group 6 74 0 80
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 11 0 0 11
Medical, psychology or counselling group or body 9 5 0 14
Political party or trade union 6 4 0 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 4 0 1 5
Women's groups 1 5 1 7
Total organisations 45 100 2 147
% of organisations 31% 68% 1% n/a
Individuals 1855 2889 125 4869
% of individuals 38% 59% 3% n/a
All respondents 1900 2989 127 5016
% of all respondents 38% 60% 3% n/a

208. A majority of respondents — 60% of those answering the question — did not
support the proposal that the offence will address the provision of a service. This

rose to 68% of organisations.

209. Although 38% of all respondents supported the approach, this dropped to 31% of

organisations.

Question 8: Please give reasons for your answer to Question 7.

210. Around 4,300 respondents gave their reasons.

Reasons for not supporting addressing the provision of a service

Definition of a service

211. The most frequently made point by those who did not support the offence
addressing the provision of a service was that the definition of ‘a service’ is too
vague and would be open to interpretation. It was argued that:

¢ By only providing examples of what may constitute a service, the consultation
paper offers insufficient detail to make clear what would not be covered by

the term.
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e The lack of clarity could impact on a range of people and services, including
parents, religious leaders, medical professionals and the Police.

212. A number of Faith body respondents were amongst those commenting that, while
the assurance that it does not ‘mean a service of worship or church service’ is
welcome, it also shows that the Scottish Government realises how broadly the
term could be interpreted.

‘Pseudo-medical’ practices

213. The description set out in paragraph 90 of the consultation paper of ‘acts that are
pseudo-medical' and the statement at paragraph 91 that ‘there is a clear medical
consensus that conversion practices do not work’ were both challenged by
respondents.

214. A Medical, psychology or counselling group respondent stated that it is incorrect
to say there is a clear medical consensus that change is not possible. They also
listed a number of largely USA-based medical, social science, and mental health
organisations which they described as opposing bans on therapy for unwanted
same-sex attraction or gender identity.

215. Other arguments put forward included that there is no scientific evidence that so-
called ‘conversion therapy’ harms individual therapeutic clients who attend
voluntarily, even if the desired goal of change in sexual attraction does not
happen.

216. More broadly, some respondents were of the view that ‘talking therapy’ is a
standard and helpful practice across a range of professions, and there was a
concern that the proposals do not take different modalities of psychotherapy and
different ways of working into account. The associated risk was that, without
clearer definitions, there could be unintended consequences for the delivery of
therapeutic practices for people who wish to explore issues of sexuality and/or
gender with trained, professional therapists. A Campaign group respondent
noted that there is a proposed defence in the legislation for therapists who act in
accordance with the ‘relevant rules and guidelines’ of their profession but went
on to argue that some guidelines are themselves often based on poor medical
evidence and often promote a partisan and politicised point of view.*

217. There were also references to personal testimonies. For example, a Faith body
respondent wrote of the testimonies of thousands of ‘ex-gay’ people and those
who have detransitioned from transgender identities. Another referenced a
number of personal testimonies, including from Muslims in England, Australia,
Bangladesh, Canada, Pakistan and the USA, setting out their own experiences of
same-sex attraction related therapy and coaching. These included calls to let
people choose their own path, including by seeking counselling or support.

45 The example given was of the World Professional Association of Transgender Healthcare (WPATH)
Guidelines.
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218. The more general point that people should have a right to seek help and support

if that is their wish was also highlighted, including that they should not be put in
the position of potentially asking the person from whom they seek counsel to
commit an offence. An associated concern was that organisations like Living Out
— a UK registered third sector organisation of same-sex attracted Christians
supporting one another to follow Biblical sexual ethics — could be affected by the
current proposals.

Impact on faith bodies

219.

220.

221.

The wider issue of the ordinary work of faith bodies, including churches,
potentially being covered by the proposals was also a frequently raised issue.
This was often connected to a concern about lack of clarity regarding the
definition of a ‘service’ (as discussed above). It was argued that religious groups
would not be able to counsel according to their beliefs, and that this equates to
an attack on religious freedoms. This was connected to a view that the proposals
would or could cover activities such as providing pastoral support.

Beyond the general concerns about the definition of a service, there were also
frequent comments about the consultation paper’s reference to ‘coaching or
instructing’. For example, there was a view that the consultation paper implies
that any attempt to encourage someone in a particular direction could be deemed
to be ‘coaching’. It was suggested that this could encompass one-to-one
discipleship programmes in churches and group support sessions where
individuals seek support from fellow believers to live according to their own
convictions. It was also reported that there is an ‘instructing’ or teaching element
to preaching and accordingly it is possible that preaching on certain topics or
passages of the Bible would be outlawed.

Queries were also raised about what equates to a ‘formal conversation’, how
‘formal’ and ‘informal’ conversations would be differentiated, and whether a
pastorally-focused conversation would be deemed to be formal. It was argued
that the consultation paper implies that giving pastoral prayer and advice would
be covered by the legislation.

Gender identity and affirmation

222.

The final issue raised at this question related to gender identity. In addition to
more general comments (reflecting the range of issues already covered at earlier
questions), the specific concern highlighted at this question was that, depending
on how the law is interpreted, it could effectively result in a ban on “exploratory
therapy” conducted by therapists with gender-critical perspectives. It was
suggested that:

e There is a very strong argument for exploratory therapy for children and
young people who are experiencing distress related to gender and biological
sex, with the Cass Review interim report cited by some respondents as
offering supporting evidence.
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e The proposals could lead to the prosecution of medical and counselling
services who advertise or provide a service which follows an ethical, watchful
waiting approach for gender distressed children, with a proposed outcome of
reconciling with their body and desisting from a belief in gender identity.

223. It was also reported that therapists, social workers, children’s workers and
teachers already face accusations of being a risk to children if they adopt a
watchful waiting approach or disagree with “gender identity theory”.

Reasons for supporting addressing the provision of a service

224. Many of those commenting in favour of the proposals referred to the potential for
conversion practices services to cause harm. Respondents often made the
connection with tackling fraudulent ‘pseudo-medical’ services and the claims of
those who suggest they have relevant knowledge or expertise. The most
frequently made point, highlighted by a broad range of respondents — including
LGBTQI+ groups, Medical, psychology or counselling bodies and individual
respondents — was that services based on misuse of therapeutic practice are a
risk, and should not be permitted. The likelihood of harm was seen by some as
especially acute where those delivering services could be engaging with a large
number of people, and may be ascribed a higher status or position, with potential
to strengthen their coercive effect.

Definition of a service

225. In relation to the proposed definition of the provision of a service, there was
reference to the importance of clarity, including calls for detailed examples of
what conversion practice services are considered to be. Specific comments
included that the examples set out in the consultation paper (counselling/talking
therapy, coaching/instructing and purported treatment) are helpful in terms of
pointing to the potential coercive element of these services. There was also
support for the references to both paid and free services, and a range of service
settings, and there were calls for the definition to capture services provided by
religious organisations where appropriate.

226. While for some the focus was on ensuring that the definition captured all
appropriate aspects of conversion therapy, others addressed the importance of
not inadvertently capturing some forms of therapy, with Medical, psychology or
counselling groups and a Legal body respondent amongst those making this
point. Their concerns stemmed from a view that the proposals do not define
conversion practices in a sufficiently restrictive way, and thus leave acceptable
services open to legal risk. This was seen as a particular issue for services
offering therapies that support individuals to explore sexual orientation and
gender identity.

Differentiation between services

227. Some respondents also highlighted the importance of distinguishing between
conversion practice services and healthcare services. This included to assure
professionals that providing ethical forms of therapy will not be affected by a ban.
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228.

229.

230.

231.

It was suggested that a clear distinction needs to be made between conversion
therapy and normal, ethical, clinical or therapeutic practice, including medical and
psychological care. Medical, psychology or counselling body respondents were
amongst those who saw scope for the proposed Bill to be more specific in
identifying and protecting professionals engaged in ethical practice.

However, it was also noted that there are a range of professionals which are not
regulated in law, who provide talking therapies. It was seen as important that
someone engaging in conversion practices cannot claim a defence that they
were behaving in line with their ethical, medical and professional rules and
guidelines, when they are not a statutorily regulated healthcare professional. It
was seen as important that any guidance provided to support the implementation
of any legislation is extremely clear that just because someone is a professional,
this does not mean that they are automatically exempt from committing the
offence.

In terms of particular types of practice that should be exempt, there was specific
reference to ‘affirmative care’ and therapies for people exploring sexual
orientation or gender identity, which were described as essential in enabling
LGBTQI+ people to develop a sense of self and in promoting positive health. It
was noted that, crucially, affirmative care does not seek to change a young
person’s sexual orientation or gender identity, and there were calls for these
services to be more explicitly protected in the legislation.

It was also noted that some counselling and therapy can have a pre-determined
outcome in seeking to influence or change behaviours, such as in therapies for
sex addiction and treatment of sex offenders, and there was a call to ensure that
professionals involved in delivering these specific therapies are not put at risk of
prosecution.

Finally, an LGBTQI+ group raised specific concerns around ‘Gender Exploratory
Therapy’. While it was noted that there are valid therapies helping people to
explore their sexual orientation and/or gender identity, the respondent referred to
exploratory therapies that had been identified as akin to conversion practices, for
example in sharing a similarly harmful ideology, and with their primary focus
being delaying or preventing gender transition.

Avoidance of doubt and other protections

232.

233.

There was specific support for the proposals to reassure healthcare
professionals via the ‘avoidance of doubt’ provision, and there were calls for this
to be extended to provide additional reassurance in relation to the kinds of
therapies noted above.

Specific proposals for additional protections for healthcare services included:

¢ Citing specific codes or regulation to help protect services, for example by
extending protections for regulated healthcare services to include
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professionals regulated through the Professional Standards Authority’s
Voluntary Accredited Register.

¢ Given that counselling may lead an individual to choose to make changes
that could be interpreted as suppressing sexual orientation and gender
identity, having an explicit exclusion, or a higher burden of proof of intent to
cause harm, for counsellors and psychotherapists who are on an accredited
register and are operating within the code of ethics for their professional
bodies.

234. However, there were also concerns about the potential for loopholes that could
allow those carrying out conversion practises to avoid prosecution. Associated
points included that, if those carrying out conversion practices claim to be
healthcare professionals, they could try to ‘hide behind’ the standard protections
that are in place for professionals, such as psychotherapists or counsellors. In
this context, there were calls for a more specific and detailed definition of
services that takes compliance with relevant medical, legal and ethical rules and
codes into account.

4.2 - A coercive course of behaviour

235. This part of the criminal offence will address conversion practices that take the
form of a coercive course of behaviour, where one or more acts are performed in
a repeated, continuous, or sustained way and where the behaviour is also
coercive. This part of the offence requires the behaviour to have been
undertaken either repeatedly or continuously with a minimum requirement that
the behaviour happens on at least two occasions. The course of behaviour as a
whole would need to be coercive, and the other requirements of intent and harm
would also need to be met.

Question 9: What are your views on the proposal that the offence will address a
coercive course of behaviour?

236. Responses to Question 9 by respondent type are set out in Table 6 below.
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Table 6 — Question 9

Don’t

Respondent Breakdown Yes No Know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 3 4 0 7
Faith or belief body or group 6 71 3 80
Family or parental support group 2 1 1 4
LGB group 0 3 0 3
LGBTQI+ group 10 0 0 10
Medical, psychology or counselling group or body 7 4 2 13
Political party or trade union 6 4 0 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 5 0 0 5
Women's groups 1 5 1 7
Total organisations 44 93 7 144
% of organisations 31% 65% 5% n/a
Individuals 1852 2737 135 4724
% of individuals 39% 58% 3% n/a
All respondents 1896 2830 142 4868
% of all respondents 39% 58% 3% n/a

237. A majority of respondents — 58% of those answering the question — did not
support the proposal that the offence will address a coercive course of behaviour.

This rose to 65% of organisations.

238. Although 39% of all respondents supported the approach, this dropped to 31% of
organisations. The proportion of respondents who did not know at this question

was slightly higher at 3% of those answering.

Question 10: Please give reasons for your answer to Question 9.

239. Around 4,150 respondents gave their reasons.

Reasons for not supporting addressing a coercive course of behaviour

Existing responses to coercion

240. Many of the responses at this question commented on the current legislative
framework, including their understanding that coercion is already an offence,
albeit they tended not to specify the law to which they were referring. It was
stressed that any coercive or abusive behaviour should not be tolerated and
should be subject to the various laws already in existence. However, it was
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241,

argued that the proposals are addressing a gap or shortfall in law which has not
been evidenced.

Further, a number of Faith bodies were amongst those stressing that they do not
practice or support coercive practices. Some Individual respondents commented
that they opposed coercion as currently defined in law (albeit without reference to
any particular law), or as they understood it, but did not agree with how it is set
out within the current proposals. This was often connected to issues of parental
and faith-based rights.

Language

242,

243.

244,

Respondents raised their concerns about a lack of clarity around the consultation
paper’'s explanation of a coercive course of behaviour. There were references to
the explanation of coercive behaviour being subjective, vague and as having the
potential to encompass an inappropriate and concerningly broad range of
activities.

A Faith body respondent thought that the proposal for the coercive course of
behaviour would make the legislation unnecessarily complex, and that using the
same definitions as for domestic abuse legislation would be much easier for
people to understand and to apply.

There were also frequent objections to the language being used in relation to a
coercive course of behaviour, for example that using words such as ‘humiliating’
and ‘degrading’ is inflammatory or judgemental. This often appeared to be linked
to the respondents’ concerns that some of the day-to-day activities of faith
bodies, such as offering pastoral support, could be covered by the legislation and
hence are being labelled as seeking to humiliate or degrade.

Impact on particular groups

245,

246.

Respondents identified two particular groups who they thought would be
adversely affected by the definition of coercive behaviour: parents and carers,
and faith leaders.

Parents and carers:

A frequently raised issue was that the explanation of coercion risks overstepping
inappropriately into parent-child relationships. For example, it was argued that
the phrasing ‘controlling of the victim’s day to day activities’ and ‘pressuring the
victim to act in a particular way’ could easily apply to parents seeking to prevent
a child from engaging in practices the parent views as detrimental to their well-
being. It was noted that parents and schools do control the day-to-day activities
of children in order to keep them safe and that parenting is, by definition, a
‘course of behaviour’.
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247 .

248.

249,

250.

251.

An associated argument was that the proposal would likely fall foul of the ECHR
Article 8 — the right to a private and family life.*® A Social work body respondent
was amongst those suggesting that it would also fall foul of the requirement (set
out in UNCRC Article 3) that decisions that affect children must be based on the
child’s best interests.

A small number of hypothetical examples of possible gender identity-related
challenges that could arise were also offered. For example:

¢ A parent who stated that their daughter’s distress about her body was a
common experience in adolescence, and not a sign of an inner male gender
identity, could be described as intending to suppress their child’s gender
identity. They went on to comment that, while spurious accusations
encouraged by ill-defined legislation might eventually be dismissed, the harm
to family relationships would be irreversible.

e A young person in care, already vulnerable and likely traumatised as a result
of experiences leading to them being accommodated, announces that they
wish to be regarded as the opposite sex. Residential care staff may be
concerned to protect the young person from making life-changing decisions
at a time when they are emotionally and psychologically unable to
understand the consequences or engage with the range of other difficulties in
their life.

A Women’s group respondent also commented that they have heard testimony
from parents whose children have been allowed and encouraged to present as
the opposite sex at school without parental knowledge or consent. They went on
to suggest that parents objecting to such actions and attempting to set
boundaries on their children’s ‘transition’ behaviours in order to protect them from
life-changing and harmful outcomes could find themselves accused of coercive
behaviours under the legislation currently proposed.

Finally, a Medical, psychology or counselling body highlighted the need to
differentiate between adults and children in relation to parenting.

Faith leaders, and those offering pastoral support:

The other frequently identified group that could be affected by the concept of
coercive control was faith leaders, including Christian ministers or pastors, and
Islamic religious leaders. Concerns raised, in these instances by one or more
Faith body respondents, included:

¢ Whether the expression of the Catholic understanding of sexual ethics, which
includes the teaching that homosexual acts are sinful, could be construed as

46 Article 8 of the ECHR states that: (1) Everyone has the right to respect for his private and family
life, his home and his correspondence; (2) There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.
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252,

an ‘emphatic directive’ which intends to pressure an individual to suppress
their sexual orientation?

e Whether an invitation to celibacy directed at an individual in a same-sex
relationship would be similarly construed and, thus, criminalised?

o Whether refusing to recognise someone as suitable for a church leadership
position because they identify as transgender could be considered coercive?

There was a call for any legislation to ensure that a church which teaches the
traditional Christian sexual ethic and takes steps such as withdrawing
membership from people who reject it, cannot be construed as engaging in
conversion practices.

Reasons for supporting addressing a coercive course of behaviour

253.

254,

255.

The most frequently made point by those who supported measures to address a
coercive course of behaviour was that coercive courses of behaviour are
especially harmful examples of conversion practices. Associated points included
that there is evidence around the negative impact of sustained coercive
behaviour, including erosion of an individual’s sense of self, and that some
groups, most notably young people and minority ethnic LGBTQI+ people, are
especially vulnerable to coercive courses of behaviour.

The potential harm caused by coercive courses of behaviour was also referenced
in the context of ensuring an appropriate threshold for criminality. It was noted
that the kinds of behaviour described — threatening, frightening, controlling and
manipulating a person over a period of time — should never be permissible and,
for example, should never take place in a healthcare setting.

In line with these concerns, another frequently made comment was that
addressing a coercive course of behaviour would be a key element in tackling the
potential harm caused by conversion practices. LGBTQI+ and Campaign groups,
were amongst those suggesting that coercive courses of action can be the most
common form of conversion practices but are not addressed by existing criminal
offences. An LGBTQI+ group noted that the focus on a course of behaviour is
also useful in ensuring that acceptable conversations or guidance are not
classified as conversion practices.

Defining a ‘course of behaviour’

256.

There was support for (i) the focus on repeated or continuous behaviour with a
minimum of two occasions, (ii) the proposed use of examples to illustrate what
constitutes a coercive course of behaviour, and (iii) the suitability of the specific
behaviours listed. It was noted that this is similar to the approach used in the
Domestic Abuse (Scotland) Act 2018, which was seen as having significantly
improved understanding around courses of behaviour that can be coercive and
controlling. There was also support for plans to reflect feedback from those with
lived experience in terms of the specific kinds of harmful coercive behaviour to be
addressed by proposals.
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257.

However, some respondents highlighted issues with how a ‘course of behaviour’
is defined, including through examples of conversion practices that were seen as
potentially falling outside the proposed definition: These included:

e Cases where a group go through multiple stages of planning an intervention,
but this is experienced by the victim as a single event (and so may not meet
the requirement for multiple instances).

e Severe one-off coercive acts: it was argued that these could have the
potential to lead to suppression of an individual's sexual orientation or gender
identity, and thus cause harm. The proposed solution was to remove the
requirement for multiple instances.

Defining coercive or controlling behaviour

258.

259.

260.

261.

Respondents commented specifically on the proposed explanation of ‘coercive’
behaviour, including in relation to the importance of distinguishing conversion
practices from acceptable parenting or religious advice. There were some
concerns that coercive behaviour as described in the consultation could be too
broad and would have the potential to capture ethical behaviours. It was noted,
for example, that advice or support given by a religious leader would likely be
within the context of a hierarchical relationship, but that this simply reflects
someone having a leadership role.

With specific reference to parenting, it was argued that the examples of coercive
behaviour listed in the consultation paper — such as directives or
forceful/threatening statements — would be sufficient to distinguish ‘normal’
parenting activities. However, it was also thought that consideration should be
given to whether further protections are required to ensure that acceptable
activity, including parental activity, cannot be mistakenly interpreted as a coercive
course of behaviour.

In terms of ensuring a clear distinction from ‘normal’ parental activities,
respondents referred to the imposition of curfews or specific expectations on
behaviour as examples which could be mistaken for coercive. The reference to
‘emphatic directives’ was also seen as having potential to relate to normal
parental advice, and to religious leaders for example in seeking to provide
guidance to young people around relationships and sexuality. It was noted that
this could result in such advice or ‘directives’ being permitted for heterosexual
young people, but not for those who are LGBTQI+.

An alternative view was that the proposal for a coercive course of behaviour is
too restrictive and may not capture all conversion practices. Respondents noted
that five separate criteria must be met for behaviour to be considered coercive,*’
and described this as ‘quite a high bar’. For example, it was suggested that this

47 Point of clarification: The draft provision included in the consultation paper did not require five
separate criteria to be met for behaviour to be considered coercive.
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may not capture the more subtle pressure that can be exercised by some faith
communities.

262. Some emphasised the extent to which individuals can be vulnerable to control by
their faith or ethnic community, especially under 18s and other vulnerable people,
who were seen as being at risk of harm from behaviour that may not be
objectively viewed as ‘coercive’. This included reference to religious teachings
(such as that a particular sexual orientation or gender identity is sinful or would
prevent full participation in church) that can be frightening and controlling.

263. In this context, there was some disagreement with the proposal not to include
omissions as coercive behaviour. It was argued that threats of exclusion from a
community, such as omitting to invite, include or welcome, can still result in harm,
and could amount to conversion practices. Research conducted by the Expert
Advisory Group on Ending Conversion Practices was cited as identifying these
kinds of omission as a particular risk for Minority Ethnic+ and religious
communities.

Possible additional examples of coercion

264. Several respondents proposed additional examples of coercive behaviour, taking
account of some of the issues noted above. These included adding references
to:

e removing someone from education
¢ barring their access to information
¢ bullying and oppressive behaviour

265. Other suggestions included that the definition should encompass coercive
behaviour by multiple people/a group of people who are acting with joint intent.
However, it was also noted that this raises questions about how the organisation
of a group, and the joint working of multiple individuals, would be addressed by
legislation.

266. Finally, it was suggested that adding a further reference to ‘avoidance of doubt’
could make clear that the focus was not on the reasonable exercise of parental
responsibilities or rights. An associated comment was that defining suppression
specifically on the basis of a preference for a certain sexual orientation or gender
identity could help address any issues or concerns relating to parental rights.

4.3 - Requirement for harm

267. It is intended that the criminal offence of engaging in conversion practices should
address conduct that is sufficiently serious and harmful, with a requirement that
the act/service or course of behaviour has caused harm to the victim: either
physical harm, psychological harm, or a combination of both. The legislation is
proposed to be explicit that psychological harm includes fear, alarm and distress.

268. In relation to acts that are considered to be a provision of a service, the harm can
be caused either by an individual act or a course of behaviour made up of a
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series of acts taken together. In this context, one session or type of therapy
undertaken by the perpetrator may not cause harm (and so will not be
criminalised), but several sessions or types, when taken together, may result in

harm.

269. Courses of behaviour that do not cause harm will not be criminalised and nor will
a provision of a service that does not cause harm.

Question 11: What are your views on the requirement that the conduct of the
perpetrator must have caused the victim to suffer physical or psychological

harm (including fear, alarm or distress)?

270. Responses to Question 11 by respondent type are set out in Table 7 below.

Table 7 — Question 11

Respondent breakdown Agree aD;rggt E::‘:: Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 3 3 0 6
Faith or belief body or group 6 73 1 80
Family or parental support group 2 2 0 4
LGB group 0 2 1 3
LGBTQI+ group 6 2 2 10
Medical, psychology or counselling group or body 6 6 2 14
Political party or trade union 4 5 1 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 2 1 1 4
Third sector 4 1 0 5
Women's groups 1 5 0 6
Total organisations 35 100 8 143
% of organisations 24% 70% 6% n/a
Individuals 1245 3004 386 4635
% of individuals 27% 65% 8% n/a
All respondents 1280 3104 394 4778
% of all respondents 27% 65% 8% n/a

271. A majority of respondents — 65% of those answering the question — did not agree
with the requirement that the conduct of the perpetrator must have caused the
victim to suffer physical or psychological harm (including fear, alarm or distress).

This rose to 70% of organisations.
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272. Although 27% of all respondents agreed with the requirement, this dropped to
only 24% of organisations. The proportion of respondents who answered that
they did not know at this question was higher at 8% of those answering.

Question 12: Please give reasons for your answer to Question 11.

273. Around 4,250 respondents gave their reasons.

Reasons for not supporting the harm requirement

274. As at earlier questions, there was condemnation of causing harm, with a number
of Faith body respondents amongst those stressing that they condemn harmful
behaviour unequivocally, but also that such behaviours are already illegal.*® It
was reported that this includes psychological harm, and again it was argued that
no new offence is required.

275. General concerns about the clarity and workability of the proposed definition of
harm were again the most-frequently raised issue, with the focus tending to be
on the psychological harm element. General points included that psychological
harm is not easy to define and may be subjective, and that the threshold appears
dangerously low and could restrict and unintentionally criminalise religious
practice.

Distress

276. There were concerns about the inclusion of ‘distress’ in the definition, with further
points made including that, as with harm more widely, it could be highly
subjective. It was also thought that it creates a very low threshold for harm, with
an associated point that this could amount to an unreasonable interference with
ECHR Article 10 — the right to freedom of expression.

277. There was reference to the courts having noted that the right to freedom of
expression protects facts and opinion, expression which shocks, offends and
disturbs and also protects the contentious and the unwelcome,*® and it was
argued that the proposed definition of harm would be a direct intrusion into the
most basic right of freedom of expression. An example given was that an
individual could claim distress even in response to mild expressions of religious
doctrine, such as the assertion that certain activities are a sin.

278. As at other questions, there were also concerns that therapeutic practice should
not be mistaken for a conversion practice. It was reported, for example, that

48 Although respondents tended not to cite specific legislation, at other questions there was reference
to the offence of Threatening or abusive behaviour under section 38 of the Criminal Justice and
Licensing (Scotland) Act 2010 and, separately, the Equality Act 2010.

49 Handyside v United Kingdom 5493/72 [1976] ECHR 5, (1976) 1 EHRR 737 at 751) was cited,
along with the case of Redmond - Bate v DDP [2000] HRLR 249, and the comments of Lord Justice
Sedley: ‘Free speech includes not only the inoffensive, but the irritating, the contentious, the
eccentric, the heretical, the unwelcome and the provocative provided it does not tend to promote
violence. Freedom only to speak inoffensively is not worth having.’
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clients can often become distressed in therapy situations as they grapple with the
dilemmas that brought them to therapy. The Campaign group respondent making
this point went on to suggest that ‘fear and alarm’ are retained, but that ‘distress’
is removed from the legislation.

Intent

279. Another frequently made point related to the proposed offence not ‘requiring it to
be proven that the perpetrator intends to cause harm to the victim or to be
reckless as to whether harm would occur’. There was a concern that this
omission could lead to individuals who are acting with the best of intentions
facing allegations. It was suggested that the motivation behind the ‘perpetrator’s’
conduct should be weighed, not its effect upon the ‘victim’, and that consideration
of intentionality should be key.

Potential for prosecution or conviction

280. Connected to respondents’ concerns about a subjective and low threshold was a
suggestion that a conviction could be obtained based on self-reporting of
distress, when there was no evidence of actual harm. Related points included
that:

e The Scottish Government claims the harm test is one of the key safeguards
built into the proposed criminal offence. However, when the burden of proving
distress is so low it does not amount to much of a safeguard.

e |tis hard to see what evidence could possibly be adduced to disprove the
existence of distress.

e Even if the harm requirement does result in someone not ultimately facing a
criminal sanction there is still the distinct possibility that false accusations
could be made and that an accused would be put through the stress of a
criminal trial in order to establish that no harm occurred.

Messaging and burden of proof

281. A very different perspective came from a small number of respondents who had
tended to support the proposals up until this point. They included a small number
of LGBTQI+ group respondents, a Third sector respondent and a Trade union
respondent, with their points including that the legislation should ban conversion
practices on the basis that they are likely to cause harm without the need to
demonstrate that they have caused harm. Legislation regarding dangerous
driving was given as an example of this type of approach. It was argued that the
inclusion of harm would send the wrong message to perpetrators, victims and
society more broadly, namely that conversion practices are permissible and not
criminal so long as ‘there is no harm done’.

282. An associated concern was that this measure places undue onus on survivors to
produce evidence of harm, potentially further traumatising them. It was also
noted that harm may be difficult to prove, or may be delayed as is normal in
many cases of trauma. Rather than referencing harm, it was suggested that the
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focus should be on providing clarity about which actions are permissible and
which are not.

Reasons for supporting the harm requirement

283. Many of those who supported the inclusion of the harm requirement expressed
their view that conversion practices are inherently harmful and, conversely, that
there are no conversion practices that cannot be described as harmful.
Preventing harm, but also holding people to account for harmful behaviours when
they do occur, was seen as a key driver for the legislation. There were frequent
references to the harm caused by conversion practices, and many respondents
condemned the harmful impact of such practices on the individuals involved, and
on the wider LGBTQI+ community. It was also linked with promoting a view of
LGBTQI+ people as inherently inferior to heterosexual or cisgendered people.

284. Respondents also recognised the importance of harm in ensuring a sufficient
threshold for criminality, and there was support for an approach that criminalises
only the most serious behaviours. A Medical, psychology or counselling
respondent argued that the harm requirement would enable frivolous or
unfounded allegations to be dismissed, ensuring a focus on the most serious
cases.

Definition of harm

285. Some respondents noted their particular support for the inclusion of multiple
forms of physical and psychological harm, including welcoming the reference to
psychological harms, such as fear, alarm and distress. It was suggested that
there is research evidencing the range of specific harms caused by conversion
practices, and also a body of survivor testimony around the nature and severity
of psychological harm associated with conversion practices.

286. A small number of additions or amendments to the proposed definition of harm
were also suggested, including that:

¢ The final legislation would benefit from inclusion of a variety of examples to
illustrate potential harms.

¢ In terms of psychological harms, the Bill should include specific reference to
examples such as suicide, suicide attempts, suicidal ideation, self-harm,
stress/anxiety, depression and Post Traumatic Stress Disorder.

e There could be scope for inclusion of the terms used in the proposed
Misogyny Bill, including a reference to humiliation and degradation.

Evidencing harm

287. A frequently raised issue related to how the harms caused by conversion
practices can or will be evidenced, with some seeking clarification, in the form of
examples, of what would constitute evidence of harm. This was seen as a
particular challenge in terms of psychological harms, with some questioning how
realistic it is to expect an individual to be able to evidence the kind of harms
caused by conversion practices. For example, one LGBTQI+ group respondent
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noted that causing individuals to question their sense of self is a particularly
insidious from of harm associated with conversion practices, but sought clarity on
how this kind of impact could be evidenced.

288. Another LGBTQI+ group respondent noted that they would strongly oppose
requiring, for example, a diagnosis of a particular mental health problem to
evidence harm. They argued that requiring a survivor to access the mental health
system after an experience such as this could lead to further harms, and that
many LGBTQI+ people do not feel comfortable accessing mental health systems
due to previous experiences.

289. Other concerns about evidencing harm included that there could be a risk of
further harm to victims or survivors if they are required to provide testimony when
they may not be ready to do so. There were calls for the final legislation to
include further detail on how victims will be enabled and supported to report that
they have been harmed, while protecting their rights and avoiding further risk of
harm. This was seen as particularly important for children, young people and
others with a potential reduced capacity to communicate that they have been
harmed.

290. Other issues raised around evidencing harm caused by conversion practices
included:

e That harm caused by conversion practices, or specific aspects of harms, may
not become apparent for a considerable time. The acknowledgement of this
at paragraph 75 of the consultation paper was welcomed, and it was
suggested that the approach to ending conversion practices, and the specific
focus on causation of harm, must recognise that survivors could wish to bring
charges a number of years after being subject to conversion practices.

e The need to recognise that harms caused by conversion practices can be
cumulative, such that a survivor may not be able to point to a single event or
session.

¢ Questioning how the legislation will deal with acts undertaken by a group,
where each individual may have only committed one act, but the harm was
cumulative.

4 .4 - Defence of reasonableness

291. It is proposed that there should be a defence that the accused’s conduct was
reasonable in the particular circumstances, meaning that the behaviour was
objectively reasonable, rather than that the accused person considers their
behaviour to be reasonable based on their own values.

292. A ‘defence of reasonableness’ is included in a number of criminal offences in
Scotland where there is a broad range of conduct that potentially falls within the
offence. It acts as a safeguard where the actions of an accused person may
meet the technical requirements of the offence but there is a reasonable
justification for why they should not be convicted of the criminal offence.
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Question 13: Do you agree with the inclusion of a defence of reasonableness?

293. Responses to Question 13 by respondent type are set out in Table 8 below.

Table 8 — Question 13

Respondent breakdown Agree aD;rzgt E::‘:: Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 1 6
Faith or belief body or group 63 5 8 76
Family or parental support group 2 0 1 3
LGB group 1 2 0 3
LGBTQI+ group 1 5 3 9
Medical, psychology or counselling group or body 7 1 3 11
Political party or trade union 3 4 3 10
Public body or local authority 0 0 1 1
Social work, legal or community safety group or body 2 2 0 4
Third sector 2 0 3 5
Women's groups 3 3 1 7
Total organisations 86 25 24 135
% of organisations 64% 19% 18% n/a
Individuals 2342 1122 1014 4478
% of individuals 52% 25% 23% n/a
All respondents 2428 1147 1038 4613
% of all respondents 53% 25% 23% n/a

294. The pattern of response at this question was very different to that at earlier

295.

296.

questions. A small majority — 53% of those answering the question — agreed with
the inclusion of a defence of reasonableness. This rose to 64% of organisations.
The remaining respondents were relatively evenly divided between those who did
not agree (25% of all respondents and 19% of organisations answering) and
those who did not know (23% of all respondents and 18% of organisations
answering).

Analysis of comments at Question 14 suggests that many of those who did not
support the proposals overall, including many of the Faith bodies, agreed that a
reasonable defence should be included if the measures are taken forward.

The majority of those who did not know had tended to agree with earlier
proposals. For example, around 2 in 3 of these respondents had agreed at
Question 1, while the remaining 1 in 3 had disagreed.
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Question 14: Please give reasons for your answer to Question 13.

297. Around 3,850 respondents gave their reasons.

298.

Reflecting the analysis at the closed question, respondents did not divide as
consistently as at previous questions in terms of the issues raised. Further, those
who answered ‘do not know’ at this question generally went on to raise similar
issues to either those who had agreed or disagreed. Given this complexity, the
analysis below is set out thematically, but where possible notes any clear
association between the points made and respondents answer at the closed
question.

Proportionality and avoiding wrongful convictions

299.

300.

301.

302.

A frequently made point, including amongst those who agreed, disagreed or did
not know at Question 13, was essentially that ‘it is reasonable to be reasonable’.
It was hoped that a defence of reasonableness would help ensure the fair
application of any legislation. This was sometimes linked to the need for a
provision to allow a person to defend themselves if they are wrongly accused of
conversion practices, causing harm or being involved in the aggravation of the
offence. By extension, it would help to ensure fair trials and avoid unnecessary
and inappropriate criminal convictions.

It was also noted frequently that an explicit defence of reasonableness is always
best practice in drafting criminal offences such as this, with other offences which
include a range of behaviours, such as the offence of Threatening or abusive
behaviour in section 38 of the Criminal Justice and Licensing (Scotland) Act
2010, cited as an example.

A Social work body respondent was amongst those seeing it as essential to
include a defence of reasonableness to ensure people are not criminalised when
acting in the best interests of the person subject to behaviours which could be
considered conversion practices. They suggested that this might arise where a
parent places restrictions on their child for their safety and protection, or where
the parent considers their child may not understand the long-term implications of
a course of action. Some respondents also considered it may also relate to
people living in culturally conservative communities where openly expressing
their sexuality or gender identity may place them at risk of harm. A Third sector
respondent stressed the need for appropriate protections for practitioners and
support workers supporting people at immediate risk of suicide and mental health
crisis due to their gender identity or sexuality.

Some respondents, primarily amongst those who did not support the proposal as
currently set out, focused on a need to protect parental rights and the right to
practice religion. Comments included that parents and others should not be at
risk of criminalisation for counselling people at risk of suicide or self-harm, for
preventing other harms, or for preventing criminal behaviour. Similar concerns to
those expressed at other questions, relating to the over-reach of legislation into
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303.

304.

parenting, religious practices and free speech were also raised, with a
connection sometimes made to people being able to defend themselves against
malicious accusations.

In terms of the protections offered to particular groups, a Medical, psychology or
counselling respondent was of the opinion that the reasonableness provision
would clarify the offence in an appropriate way. They went on to express their
view that, in terms of actions by a healthcare professional, it would be very
unlikely that there would be any circumstances where it would be “reasonable”
for them to be involved in conversion practices. Another commented that the
reasonableness defence provides additional safeguards for health professionals,
especially in cases where there might be conflicting interpretations of their
actions.

A Faith or belief body respondent was of the view that the proposal places the
onus and standards of proof on the right parties, as although it is for the accused
to identify evidence of reasonableness, it is for the prosecution to ‘prove beyond
reasonable doubt that it is not the case’.

Importance of clear definitions

305.

306.

307.

308.

A frequent concern amongst those who did not know or did not agree with the
inclusion of reasonableness stemmed back to broader concerns about the
proposals overall. Given these concerns, many respondents thought that
reasonableness is too vague or subjective a concept to provide sufficient
protections for those who might be accused of using conversion practices.
Associated arguments included that, particularly given strongly held but divergent
views from those on different sides of the argument, it may be difficult to
establish a common understanding of what is reasonable.

Some of those who did not agree with its inclusion felt that they did not have
enough information to take an informed view. Some of those who were generally
supportive of the provision went on to comment on the importance of
reasonableness being clearly and appropriately defined. For some, this was
connected to a view that if the definition is vague or lacks clarity it could open up
loopholes, and it was argued that any definition should not allow conversion
therapy practices to continue under the guise of reasonableness. This issue is
discussed further below.

In terms of the definition as currently set out, further comments included a Legal
body respondent questioning whether ‘reasonable’ means what the consultation
paper suggests. They went on to note that paragraph 119 indicates that the test
would be whether the accused’s behaviour was ‘reasonably objective’ but that, if
the behaviour was objective, the offence should not exist in the first place as its
existence requires the intention to change or suppress someone else’s sexual
orientation or identity.

The same respondent also commented that this reflects a problem that they have
found in the definition of the offences — as the definition of the behaviour is not
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clear enough, it is difficult to identify whether a lawful behaviour can be perceived
as a neutral behaviour or as an offence. They went on to comment that, in
specific cases it might not be clear whether the offence existed or not, or if it
existed, but the behaviour allows the defence of reasonableness.

Insufficient protections

309.

310.

311.

The most frequently raised issue, primarily by those who had disagreed or did
not know at Question 13, was that a reasonableness defence will not provide
sufficient and appropriate protections. This was often connected to a view that,
however set out in legislation, reasonableness is simply too vague or subjective a
concept to provide sufficient protection.

Others, who often did not support the proposals overall, but who did think
reasonableness should be included if they go ahead, called for the defence of
reasonableness to be strengthened or expanded. For example, a Faith body
respondent noted that paragraph 123 of the consultation paper states that it is
difficult to envisage when the defence would be used. Their associated concern
was that, while any safeguard is to be welcomed, it is not of much practical
relevance without more examples of reasonableness covering a greater range of
ordinary conversations and pastoral support.

An LGB group respondent called for a clear and unequivocal definition of
reasonableness that would cover both parents and professionals involved with
the care of a trans identifying person giving them factual information which could
be potentially distressing. They suggested that this should go far beyond the
‘prevention of suicide’ example given currently.

Concerns about loopholes or weakening of the legislation

312.

313.

314.

A very different perspective, raised primarily by those who had either agreed that,
or had not known whether, a defence of reasonableness should be included, was
that the reasonableness clause as currently drafted could result in weakening the
legislation. A Campaign group respondent was amongst those arguing that, if
there is to be a reasonableness defence for legal reasons, it must be defined
objectively and as strictly as possible to avoid the creation of a loophole.

Associated concerns included that, as those who engage in conversion practices
do not typically act out of malice, but rather because they truly believe that they
can ‘heal’ the target of these practices, there is a risk that the perpetrator will be
seen to have been acting ‘reasonably’ under their particular circumstances
because they are acting out of love and concern based on their deeply held
beliefs.

There was also a concern about the examples of potential use of this defence set
out in paragraph 124 of the consultation paper. It was suggested, for example,
that if a person is being ‘supported’, they are not being coerced, and so the
offence would not apply at all in such cases.
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No defence of reasonableness

315. Drawing on these types of concerns, some respondents who had disagreed at
Question 13 were explicit that they did not think any defence should be included.
Further comments included that, while there may be a precedent for the inclusion
of a reasonableness clause, in this case it could weaken the protections afforded
to LGBTQI+ people to an unacceptably low level.

316. An LGBTQI+ group respondent commented that there is no defence of
reasonableness which should exist for physical or mental abuse, regardless of
the age or capacity of the individual.

4.5 - Proposed penalty

317. It is proposed that the sentencing range for convictions under this offence should
be:

e on summary conviction: imprisonment for a term not exceeding 12 months, or
to a fine not exceeding the statutory maximum (£10,000), or to both

e on conviction on indictment (solemn procedure): imprisonment for a term not
exceeding 7 years, or to an unlimited fine, or both.

Question 15: Do you agree with the proposed penalties for the offence of
engaging in conversion practices?

318. Responses to Question 15 by respondent type are set out in Table 9 below.
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Table 9 — Question 15

Do not

Don’t

Respondent breakdown Agree agree Know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 1 6
Faith or belief body or group 4 71 2 77
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 7 1 1 9
Medical, psychology or counselling group or body 2 5 4 11
Political party or trade union 5 4 1 10
Public body or local authority 0 0 1 1
Social work, legal or community safety group or body 2 1 1 4
Third sector 3 0 2 5
Women's groups 0 5 1 6
Total organisations 27 95 14 136
% of organisations 20% 70% 10% n/a
Individuals 1262 2839 359 4460
% of individuals 28% 64% 8% n/a
All respondents 1289 2934 373 4596
% of all respondents 28% 64% 8% n/a

319. A majority of respondents — 64% of those answering the question — did not agree
with the proposed penalties for the offence of engaging in conversion practices.

This rose to 70% of organisations.

320. Although 28% of all respondents agreed with the requirement, this dropped to
only 20% of organisations. The proportion of respondents who answered that

they did not know at this question was 8%.

Question 16: Please give reasons for your answer to Question 15.

321. Around 3,900 respondents gave their reasons.

Obijection to the proposed penalties

322. Objection to proposed penalties was most commonly linked to opposition to the
proposed offence, as discussed at earlier questions. Respondents frequently
reiterated arguments made against the proposed legislation, including that the
offence is poorly defined, is open to abuse due to a low threshold for criminality
and has the potential to severely penalise behaviour that should not be in scope.
This included a specific concern that custodial sentences cannot be justified for
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323.

324.

the proposed offence, and that fear of penalties could prevent parents,
professionals and others from providing necessary advice and support.

Another frequently expressed view was that the specific proposed penalties are
too high, including some describing penalties as ‘draconian’. This included
particular concern around the proposed maximum penalty of 7 years’
imprisonment for the solemn procedure, and a wider view that custodial
sentences could have a significant impact on what was described as an ‘already
overstretched’ criminal justice system.

For some respondents, objection to the level of proposed penalties was based on
a view that conversion practices are not comparable with the other offences
referenced in the consultation paper, such as domestic abuse or female genital
mutilation. It was also suggested that the other offences listed differ from the
proposed conversion practice offence in that they require threatening, coercive or
abusive behaviour.

Support for the proposed penalties

325.

326.

327.

328.

Those expressing support for the proposed penalties often saw penalties as
important in ensuring the effectiveness of the proposed offence in protecting
LGBTQI+ people. They were described as necessary to reinforce legislation, as
a deterrent, and as sending a clear message that conversion practices are
unacceptable. This included general support for significant penalties to recognise
the potential for conversion practices to cause serious harm.

The range of penalties proposed were seen as important in enabling a flexible
approach to sentencing that can take account of the likely diversity of conversion
practice cases. A Third sector respondent argued that conversion practices are
uniquely varied in terms of their severity and impact, and there was a view that
maximum penalties must allow for sufficient variation in sentencing to take
account of the circumstances of each case, including potential aggravating or
mitigating factors. While some suggested that many cases are likely to receive a
penalty well below the proposed maximum (such as for first offences), there was
support for significant maximum penalties for more serious cases (such as repeat
offences and/or where significant harm has been caused).

In terms of the level of proposed offences, there was also support for the
consultation paper making comparison with other offences, including forced
marriage and domestic abuse. There was agreement that conversion practices
are comparable with these offences in terms of the harm caused, and support for
an approach based on similar penalties. An LGBTQI+ group respondent also
drew comparison with female genital mutilation offences, and suggested that the
proposed penalties should be increased in line with those available under the
Prohibition of Female Genital Mutilation (Scotland) Act 2005.

In this context a number of respondents argued that the proposed penalties were
insufficient. These respondents wished to see higher maximum penalties for the
most serious cases — for example where significant harm has been caused, for
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329.

cases involving children, and/or where individuals have abused a position of
power. It was hoped that greater penalties would act as a stronger deterrent.

There was also a view that summary conviction is not appropriate for conversion
practices. It was suggested that there may be cases where secondary or multiple
charges would affect the overall sentencing range, and some wished to see this
referenced in the legislation.

Proposed amendments

330.

331

332.

333.

As noted above, a number of those expressing overall support for proposals
wished to see tougher penalties available for the most serious cases. This
included comments, primarily from individuals, proposing higher maximum
penalties. Specific proposals included a maximum prison sentence of 2-3 years
for summary cases,®® and up to 14 years for solemn proceedings (a respondent
noting that this is consistent with the Domestic Abuse (Scotland) Act 2018).

. Amendments were also suggested to the proposed maximum fine for summary

conviction (up to £10,000). Some felt that the proposed maximum fine may not
be a sufficient deterrent for wealthy individuals and larger organisations, and
there was reference to the potential for conversion practices to generate
significant income. It was also proposed that fines should be linked to income.

In addition to comments on proposed custodial sentences and fines, there were
calls for greater use of community-based penalties, restorative approaches and
other penalties. This included a preference for restorative rather than punitive
justice, and some opposition to the principle of custodial sentences, including
concerns that these could inadvertently provide additional publicity for offenders.
There was also a view that the focus should be on ensuring individuals,
organisations and services stop practicing conversion practices, rather than on
removing the liberty of those individuals.

In this context, respondents also proposed use of other penalties such as
revoking professional licences, banning perpetrators from working with
children/young people and vulnerable adults, and punishment for the
organisation or group undertaking conversion practices. There were calls for a
greater emphasis on civil protection orders and other measures such as support,
education, and engagement to prevent conversion practices.

50 Point of clarification: Under summary procedure, the maximum sentence available is 12 months.
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5. Criminal offences — additional considerations

5.1 - Defence of consent relating to conversion practices

334. The consultation paper notes that evidence suggests that although many people
who undergo conversion practices agree in some way to do so, they are often
driven by external pressures and coercions, such as imbalanced power dynamics
or being under the guidance of powerful people in their life who are in a position

of trust or authority, limiting their autonomy.

335.

Considering the available information and evidence, the Scottish Government

believes that it is extremely difficult to ensure that consent is fully informed, and
so do not propose to include a defence of consent in relation to the new criminal
offences. Further, it is not possible to consent to actions that cause harm and the
criminal offence requirement that the act has caused harm makes a defence of

consent inappropriate.

Question 17: Do you agree that there should be no defence of consent for

conversion practices?

336. Responses to Question 17 by respondent type are set out in Table 10 below.

Table 10 — Question 17

Don’t

Respondent breakdown Yes No Know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 3 5 0 8
Faith or belief body or group 6 72 1 79
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 11 0 0 11
Medical, psychology or counselling group or body 8 4 1 13
Political party or trade union 6 3 1 10
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 6 0 0 6
Women's groups 1 5 1 7
Total organisations 47 95 4 146
% of organisations 32% 65% 3% n/a
Individuals 2396 2733 147 5276
% of individuals 45% 52% 3% n/a
All respondents 2443 2828 151 5422
% of all respondents 45% 52% 3% n/a

59




337. A small majority of respondents — 52% of those answering the question — did not
agree that there should be no defence of consent for conversion practices (i.e. by
extension they supported there being a defence of consent). This rose to 65% of
organisations.

338. Although 45% of all respondents supported the proposal, the proportion of
organisations was lower at 32%.

Question 18: Please give reasons for your answer to Question 17.

339. Around 4,650 respondents gave their reasons.

Support for a defence of consent

Protecting rights and freedoms

340. Opposition to the proposal — from those who supported a defence of consent —
was frequently related to concern around protecting the freedom of adults to
choose how they wish to live, and to make decisions about their own lives. A
number of these responses included a particular focus on protecting religious
freedom.

341. It was argued that, by not allowing a defence of consent, proposals would deny
people their personal autonomy to engage in consensual conversations around
sexual orientation and gender identity, to access spiritual support, and to engage
in prayer. Some Faith body respondents were amongst those stating that the
absence of a defence would deter individuals, churches and organisations from
providing important faith-based pastoral support and care. It was also argued that
denying people the autonomy to access such services is ‘patronising’.

342. Allowing a defence of consent was also seen as important to ensuring
appropriate access to justice. Respondents suggested that legislation must
recognise the diversity of circumstances likely to be under consideration, and the
potential for ‘grey areas’ where a defence of consent could be important to
ensure legislation is not misused. This was linked to the view noted in earlier
guestions that the proposed definition of conversion practices is too broad.

Consistency of approach

343. The proposed absence of a consent defence was also seen as inconsistent with
permitting people to consent to gender transition, and other medical or care
services. Faith body and Women’s group respondents were amongst those
referring to legislation allowing people to consent to what were described as life-
changing gender affirming interventions. It was also noted that denial of consent
is not applied to those who may later regret transitioning, and there was a view
that the proposal fails to recognise the risk of undue pressure to transition and/or
receive gender affirming services.
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Capacity to make informed decisions

344. A frequently raised theme was the capacity for adults to make informed
decisions. Respondents argued that adults should be assumed to consent unless
there is substantial evidence to the contrary, for example of cognitive inability or
other grounds for believing an individual is incapable of giving consent. An
associated argument from a Campaign group respondent was that allowing
people to consent would be consistent with the assumption that adults can
consent to gender transitioning or realignment.

345. There was also reference to existing legislation that sets out the circumstances
where individuals are or are not capable of making informed decisions, such as
the Adults with Incapacity (Scotland) Act 2000 and Adult Support and Protection
(Scotland) Act 2007.

Objection to underlying assumptions

346. Although recognising the risk that coercive control can mean someone is not able
to give genuine, informed consent, it was also argued that since existing laws
protect people from coercion and abuse, this legislation should permit people to
consent to talking therapies and other support.

347. This was sometimes linked to a challenge to the suggestion that people only
undergo conversion practices as a result of coercion or undue influence. It was
suggested that by making this assumption, proposals deny the experience of
people who would choose freely to access the type of support which could be
included under the proposed definition of conversion practices.

348. There were also objections to statements in the consultation paper that
conversion practices do not work and cause harm, and it was argued, by some
respondents, that research demonstrates that both sexual orientation and gender
identity can change. ®'There were also references to practices such as
exploratory therapy, that were described as not causing harm to participants but
as possibly being captured by the proposed definition of conversion practices.

51 Respondents referenced a range of literature in support of this view, including:

Diamond, LM; Rosky, CJ; “Scrutinizing Immutability: Research on Sexual Orientation and U.S. Legal
Advocacy for Sexual Minorities.” Annals of Sex Research. 00(00), 1-29, 2016.

Transgenderism desistance statistics: APA Diagnostic and Statistical Manual, 5th edition, “Gender
Dysphoria,” p. 455.

Cohen-Kettenis PY, et al. “The treatment of adolescent transsexuals: changing insights.” J Sex Med.
2008 Aug;5(8):1892-7.

Kaltiala-Heino et al. Two years of gender identity service for minors: overrepresentation of natal girls
with severe problems in adolescent development. Child and Adolescent Psychiatry and Mental Health
(2015) 9:9.
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Limiting access to support and guidance

349.

350.

Those opposed to the proposal frequently expressed concern that denying a
defence of consent will prevent people from accessing important support and
guidance.

This was sometimes linked to concerns that the definition of conversion practices
being used is too broad and has the potential to capture therapies and support
not in the realm of conversion practices. There was reference to young
people/adults in gender distress, those who have come to regret transitioning,
and those seeking to suppress their sexual desires (irrespective of their sexual
orientation), for example to live by specific religious, cultural and social values. It
was argued that preventing people from voluntarily accessing support, which
they themselves want, could lead to individuals being isolated and at risk of harm
at what could be a vulnerable period of their lives. Reflecting these concerns,
several Faith body and Third sector respondents proposed that legislation should
enable informed written consent to be given. It was noted that this would be in
line with written consent to other medical treatment or care.

Opposition to a defence of consent

351.

352.

353.

In addition to general comments in support of the proposed offence not including
a defence of consent, respondents commented that this approach would be
consistent with that taken for other offences where informed consent cannot be
an option, such as female genital mutilation and domestic abuse. An LGBTQI+
group respondent also referred to recent examples of overseas bans on
conversion practices that have not included a defence of consent.

In terms of the comparison between conversion practices and offences relating to
domestic abuse or female genital mutilation, the frequent power imbalance
between those performing such practices and those subject to them was
highlighted.

It was also suggested that the definition of the offence as requiring a coercive
course of behaviour means that informed consent is impossible. Evidence was
cited around how common coercion is in delivery of conversion practices, and
how victims can appear to consent. This was noted as a particular issue where
conversion practices are targeted at children, young people and vulnerable
adults. There was reference to The Protection of Children and Prevention of
Sexual Offences (Scotland) Act 2005 identifying coercion as compromising the
ability of an individual to give genuine consent.

Preventing harmful practices

354.

The potential for conversion practices to cause serious harm was a key driver for
some in their opposition to any defence of consent. Respondents referred to
evidence of the variety and severity of harms that can be caused by conversion
practices, including describing these practices as violating human rights. It was
also reported that such practices are regarded as unethical by professional
psychological and medical bodies. It was agreed that consent cannot be given to
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such harmful practices, especially as the harms associated with conversion
practices are rarely made clear to individuals.

355. Those opposed to a defence of consent also supported statements in the
consultation paper that conversion practices do not work. There was reference to
evidence that sexual orientation or gender identity cannot be changed,®? and a
view that any consent would therefore be provided on a false premise. An
LGBTQI+ group described this as the primary reason that there can be no
defence of consent.

356. Objections to a defence of consent were also based on concern that this would
undermine the purpose of the proposed legislation in protecting LGBTQI+
people. Respondents raised concerns that allowing such a defence would
provide a loophole to allow conversion practices. An associated point was that
evidence points to many of those subject to conversion practices appearing to do
so voluntarily, and that this could be cited in defence as apparent consent. Other
points raised included:

e The frequent imbalance of power between individuals and parents or
religious leaders, and the risk that decisions could be made under duress.

e The impact of social pressure from within an individuals’ community,
including religious and cultural groups, and risk that people may feel the need
to ‘consent’ to conversion practices to remain an active participant of the
group or community.

Question 19: Do you have any other comments regarding the criminal offence
as set out in Parts 8 and 97

357. Around 2,425 respondents answered Question 19, although many reiterated or
summarised arguments made comprehensively at earlier questions which are not
repeated here.

358. Frequently raised issues not already given significant coverage included that:

e The human rights of those who disagree with the proposals are not being
respected. (The compatibility of the proposals with rights protected by the
ECHR are discussed in more detail at Question 26.)

e Those who have regretted transitioning or detransitioned should be provided
with support and allowed to share their experiences. There were concerns
that detransitioners might be deemed to be guilty of conversion practices if
their stories dissuade others from following a similar path.

e Those working in criminal justice services will need to be provided with
appropriate training on the legislation and to develop positive working
relationships with LGBTQI+ communities. One suggestion was that third

52 No specific evidence was cited, but it was suggested that very reputable medical and psychological
associations agrees that there is no evidence that a person’s sexual orientation or gender identity can
be changed.
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party reporting centres should be available to report conversion practices to
Police Scotland at the request of victims.

359. Less frequently raised issues included:

e That the proposals fail to provide protection from prosecution for healthcare

professionals who do not agree that gender-affirmation is the right approach
for an individual patient. It was argued that it is at odds with the interim Cass
Review’s®® recommendation for exploratory/talking therapies for gender
distressed children.

Both that advertising conversion practices should be banned (within devolved
competence) and that it should not be banned if this would stop individuals
telling their stories.

That support services for survivors of conversion practices will be required.

That general public education and awareness raising on conversion practices
would be appropriate.

Points on draft sections

360. A Faith body and a Legal body expressed concerns that the draft sections of the

361.

Bill do not fully reflect the detail explained in the consultation paper, with a risk
that the legislation might not be interpreted as intended. As an example, it was
suggested that although the consultation paper excludes some behaviours (such
as advice and guidance by religious leaders or parents that are not coercive)
these exclusions are less clear in the draft provisions. Suggestions included that
explanatory notes accompanying the Act should reflect the balance seen in the
consultation paper.

Points specific to paragraph 118 (avoidance of doubt provision) included views
that:

e Section 4.1 could be written in a more straightforward manner, simply to say

that the examples listed do not meet the intent requirements of the
legislation.

Section 4.1(a) appears to give a blanket exclusion to healthcare
professionals providing treatment to align a person’s physical characteristics
with their gender identity, when some procedures involved are not supported
by a consensus of medical opinion.

In Section 4.1(b), the lack of a clear definition of conversion practices means
a wide range of activities could potentially be caught by the criminal law.
Spelling out affirming practice and non-directive practices as behaviours that
will not be criminalised implies that these are the only approaches to sexual
orientation and gender identity that will be acceptable.

53 As noted previously, the Cass Review Final Report was not published until 10 April 2024, a few
days after this consultation closed.
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e Section 4(b)(ii) should clarify that challenging a person’s view of their sexual
orientation or gender identity does not, in itself, fall within the intent
requirements.

It was also suggested that complying ‘with relevant medical, ethical and legal
rules and guidelines’ will be difficult to demonstrate in gender healthcare, as
there are no evidence-based guidelines.

65



6. Removing a person from Scotland for conversion
practices

362. It is proposed that it should be a criminal offence to cause someone who is
habitually resident in Scotland to leave Scotland with the intention that they will
undergo conversion practices. The act of causing someone to leave Scotland
would need to be done with the intention that the person was to undergo
conversion practices. This would include a person being taken to another part of
the UK, or abroad. It is not proposed to prosecute a person who carries out a
conversion practice offence outside of Scotland.

363. As with the offence of engaging in conversion practices, this offence would be
subject to the defence that the behaviour was reasonable in the circumstances.
This would act as a safeguard because there is no requirement within the offence
for the intended conversion act or course of behaviour to actually take place or
for harm to have occurred.

364. The proposed sentencing range for prosecutions under this offence would be:

e on conviction under summary procedure: imprisonment for a term not
exceeding 12 months, or a fine, or both

e on conviction on indictment (solemn procedure): imprisonment for a term not
exceeding 3 years, or a fine, or both.

Question 20: What are your views on it being a criminal offence to take a person
out of Scotland for the purpose of subjecting them to conversion practices?

365. Responses to Question 20 by respondent type are set out in Table 11 below.
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Table 11 — Question 20

Do not

Don’t

Respondent breakdown Support support |know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 1 6
Faith or belief body or group 11 42 6 59
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 9 0 0 9
Medical, psychology or counselling group or body 5 5 1 11
Political party or trade union 6 3 0 9
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 5 0 0 5
Women's groups 2 5 0 7
Total organisations 46 64 8 118
% of organisations 39% 54% 7% n/a
Individuals 1851 1568 566 3985
% of individuals 46% 39% 14% n/a
All respondents 1897 1632 574 4103
% of all respondents 46% 40% 14% n/a

366. The largest proportion of respondents — 46% of those answering the question —
supported it being a criminal offence to take a person out of Scotland for the
purpose of subjecting them to conversion practices. However, the proportion of
organisations supporting the approach was lower, at 39% of those answering.

367.

answering.

Of the remaining respondents, 40% of those answering did not support the
approach. This rose to a small majority of organisations — 54% of those

368. The proportion of respondents who did not know was relatively high, at 14% of all

respondents and 7% of organisations.

Question 21: Please give reasons for your answer to Question 20.

369. Around 3,150 respondents gave their reasons.

Reasons for opposing the proposed criminal offence

370. Respondents highlighted a range of concerns around making it a criminal offence
to take a person out of Scotland for the purpose of subjecting them to conversion

practices.
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371.

372.

373.

374.

375.

It was argued (as at earlier questions) that a new offence is not required to
protect LGBTQI+ people from harm, including because existing legislation
provides sufficient protection against people being taken out of Scotland for
harmful practices (albeit this was generally not cited). In any case, some
respondents thought that the consultation paper does not present convincing
evidence that people are being caused to leave Scotland to be subject to
conversion practices.

Those opposed to the proposal also saw inconsistencies with Scottish law
criminalising taking a person out of Scotland for the purpose of subjecting them
to conversion practices, whilst allowing young people to be referred to other parts
of the UK for gender-affirming treatment or procedures. This stemmed from the
respondents’ view that these gender-affirming treatment or procedures are also
‘harmful’. For some respondents there was a concern, as at other questions, that
the proposal does not distinguish between conversion practices targeting sexual
orientation and those targeting gender identity.

However, the most frequent objection to the proposal was that the proposed
offence could criminalise parents or others taking someone out of Scotland to
engage in consensual discussions or religious practices. There was a view,
including from some Faith body respondents, that these discussions or practices
could be important steps before a young person makes a significant life decision,
such as to transition.

It was also suggested that people may wish to have these conversations, and
that criminality should not apply where people leave Scotland voluntarily. An
associated suggestion was that these proposals are inconsistent with allowing
people to leave Scotland for other services that are not legal in Scotland, such as
assisted suicide. There was a view that any offence should only apply where an
individual has left Scotland against their will. A related argument was that
criminalising the act of helping someone to get assistance could be a breach of
the ECHR.

There was also a concern that the offence would not require conversion practices
to have been carried out, or harm to have been caused, and some (including
some who were broadly supportive of the proposals) saw this as inconsistent
with the harm requirement in the main offence, and as setting an unacceptably
low threshold for criminality.

Reasons for supporting the proposed offence

376.

Support for the proposed offence was most commonly linked to a view that this
will be necessary to ensure the Bill is effective in protecting LGBTQI+ people in
Scotland from harm caused by conversion practices. There was concern that,
without this provision, perpetrators would be able to avoid a ban on conversion
practices relatively easily. This was seen as a particular risk while conversion
practices remain legal in other countries, and especially if there are differences in
law across the UK.
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377. Those in favour of the proposal also noted that the principle of preventing people
being removed from Scotland to be subjected to illegal practices is already well
established. Prohibition on causing someone to leave Scotland to be subject to
harmful practices was described as having proven effective in comparable
legislation relating to female genital mutilation and forced marriages, and it was
noted that this is also being considered as part of a proposed ban on conversion
practices in the Republic of Ireland. It was suggested that learning from this
experience should be used to inform implementation of the Bill.

378. There was support for the proposed definition of causing someone to leave
Scotland, including the proposed threshold of proof and support for an approach
that recognises that the perpetrator does not necessarily have to travel with the
victim. The proposed definition of causing someone to leave Scotland was also
seen as likely to involve coercion, and thus is right to be criminalised.

379. Those supporting the proposal also highlighted issues to be considered, or
suggestions for change, if taking the measures forward. These included that:

e The legislation should include provision to prevent the coercion of a victim to
make and pay for their own travel arrangements, and the reference to a
perpetrator ‘paying all or a substantial proportion of travel costs should be
reduced to ‘paying a portion or some of’ these costs.

e The proposed offence should be expanded to recognise the potential for
overseas conversion practices to be accessed in Scotland through digital
platforms. It was noted that conversion practices are different to female
genital mutilation and forced marriage in that the victim does not have to
physically leave the country, with conversion practices being widely available
online. There were calls for any offence to address this risk.

380. Possible challenges relating to enforcement were also highlighted, particularly
given the ease with which people can cross the border to access conversion
practices in the rest of the UK.

Question 22: What are your views on the proposed penalties for taking a person
outside of Scotland for the purposes of conversion practices?

381. Responses to Question 22 by respondent type are set out in Table 12 below.

69



Table 12 — Question 22

Do not

Don’t

Respondent breakdown Support support |know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 1 6
Faith or belief body or group 7 41 10 58
Family or parental support group 2 1 0 3
LGB group 0 3 0 3
LGBTQI+ group 7 2 1 10
Medical, psychology or counselling group or body 2 4 4 10
Political party or trade union 4 3 2 9
Public body or local authority 0 0 1 1
Social work, legal or community safety group or body 2 1 1 4
Third sector 4 0 1 5
Women's groups 1 4 0 5
Total organisations 31 62 21 114
% of organisations 27% 54% 18% n/a
Individuals 1372 1898 615 3885
% of individuals 35% 49% 16% n/a
All respondents 1403 1960 636 3999
% of all respondents 35% 49% 16% n/a

382. The largest proportion of respondents — 49% of those answering the question —
did not support the proposed penalties for taking a person outside of Scotland for
the purposes of conversion practices. This rose to a small majority of

organisations.

383. Of the remaining respondents, 35% of those answering supported the approach.
This fell to only 27% of organisations answering the question.

384. The proportion of respondents who did not know was relatively high again, at
16% of all respondents and 18% of organisations.

Question 23: Please give reasons for your answer to Question 22.

385. Around 2,600 respondents gave their reasons.

386. Reflecting the analysis at the closed question, respondents did not divide as
consistently as at some previous questions in terms of the issues raised. Given
this, the analysis below is set out thematically.
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The principle of penalties

387.

388.

389.

Support for putting penalties in place was most frequently based on a view that
these will be important in ensuring the proposed offence is effective in protecting
LGBTQI+ people from being taken outside of Scotland for the purposes of
conversion practices. Penalties were seen by some as essential to reinforce
legislation as a deterrent, and as sending a clear message that conversion
practices cause serious harm and are unacceptable.

However, others objected to the principle of penalties applying, sometimes
linking this to their fundamental objection to the proposed new offence, with
some also noting specific circumstances under which they thought they could be
misapplied. These included penalties being imposed on parents or others for
behaviours such as counselling and advice.

Penalties were also seen as having the potential to drive people to seek help
‘underground’ with potential for greater harm. In this context, some described the
proposed penalties as excessive, including a view that conversion practices are
not comparable with other offences such as female genital mutilation in terms of
the harm caused.

Range of penalties proposed

390.

391.

392.

There was support for having a range of penalties to enable a flexible approach
to sentencing which can take account of the specific circumstances of each case,
including potential aggravating or mitigating factors. Flexibility was seen as
important given the likely diversity of cases, with some of the view that a
substantial number of penalties imposed are likely to be below the proposed
maximum.

Some comparisons were made to other areas of criminal law associated with
removing people from their location. This was most commonly with reference to
female genital mutilation, forced marriage or human trafficking, with some
suggesting that penalties should be in line with those for similar offences —
although there were differences of opinion around the extent to which conversion
practices are comparable with female genital mutilation and forced marriage in
terms of the harm caused.

Respondents also referred to factors that should be taken into account in
determining which penalty should apply, including:

¢ Recognising that many victims will not wish to harm their families or
communities (i.e. with imposition of a custodial sentence) but rather to be
protected from harm.

e Lesser penalties for first offences or where the perpetrator facilitated travel
but was not present or involved in committing conversion practices.

e Stronger penalties for repeat offences and/or cases where serious harm has
been inflicted.
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393.

394.

395.

e Penalties for causing someone to leave Scotland being lower than penalties
for subjecting someone to such practices in Scotland. However, others
wished to see penalties that are at least equivalent to those for committing
conversion practices in Scotland.

On this latter point, an LGBTQI+ group suggested that lesser penalties could be
exploited as a loophole to subject someone to conversion practices outside of
Scotland. There was also a view that removing a person from Scotland and their
support networks, and the planning required to achieve this, is a more serious
offence that should be subject to harsher penalties.

More broadly, a frequently made but general point was that the proposed
penalties for taking people outside Scotland should be tougher. For example,
some wished to see the maximum penalty to be in line with the offence of
committing conversion practices (i.e. a 7-year custodial sentence). Other
suggestions generally fell into the range of 5 to 10 years on indictment.

Other respondents wished to see more use of community-based penalties and
restorative approaches. This was linked to a view that custodial sentences would
not be appropriate, and included specific reference to community service,
restorative justice, therapy and education on LGBTQI+ issues. It was also
suggested that other penalties could be appropriate, such as prohibition on
working with vulnerable groups, and revoking medical, clinical or religious
licences.
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7. Conversion practices as an aggravating factor for
existing offences

396. The consultation paper notes that there are forms of conversion practices that
can be prosecuted under existing criminal offences. This includes situations
where the conduct has a physical element, such as assault, including sexual
assault, or forced marriage. In addition to creating two new criminal offences, it is
proposed that conversion practices are made an aggravating factor for existing
offences. This could be particularly important where conduct may not reach the
threshold to be captured by the course of behaviour offence but meets the
requirements of an existing criminal offence.

397. Creating a new statutory aggravation for conversion practices would require the
courts to explicitly recognise and note the intention of the perpetrator. It would
also require courts to take the aggravations into account when determining
sentence, stating the extent and reasons why the sentence is greater as a result
of the aggravating factor.

Question 24: What are your views on the proposal that conversion practices
should be an aggravating factor for existing offences?

398. Responses to Question 24 by respondent type are set out in Table 13 below.
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Table 13 — Question 24

Do not

Don’t

Respondent breakdown Support support |know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 1 6
Faith or belief body or group 5 47 6 58
Family or parental support group 2 2 0 4
LGB group 0 3 0 3
LGBTQI+ group 11 0 0 11
Medical, psychology or counselling group or body 3 4 3 10
Political party or trade union 6 3 0 9
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 4 0 1 5
Women's groups 2 4 0 6
Total organisations 39 67 11 117
% of organisations 33% 57% 9% n/a
Individuals 1585 1752 402 3739
% of individuals 42% 47% 11% n/a
All respondents 1624 1819 413 3856
% of all respondents 42% 47% 11% n/a

399. The largest proportion of respondents — 47% of those answering the question —
did not support the proposal that conversion practices should be an aggravating
factor for existing offences. This rose to a majority of organisations, 57% of those

answering.

400. Of the remaining respondents, 42% of those answering supported the proposal,

although this fell to 33% of organisations.

401. The proportion of respondents who did not know was relatively high again, at
11% of all respondents and 9% of organisations.

Question 25: Please give reasons for your answer to Question 24.

402. Around 2,550 respondents gave their reasons.

Reasons for opposing conversion practices as an aggravating factor

403. A number of those objecting to conversion practices being considered as an
aggravating factor in other offences reiterated their fundamental objection to
criminalising conversion practices. This was often connected to concerns about
the potential impact of the proposals on faith bodies. Also as at previous
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404.

405.

questions, a frequently made point was that existing legislation is sufficient and
additional measures, including the introduction of the aggravating factor
provision, are not required.

There was also a view that the definitions set out in the proposed legislation are
not sufficiently robust to support conversion practices being a possible
aggravating factor for other offences. In addition, it was argued that the
definitions of sexual orientation and gender identity are not consistent with those
in the Hate Crime and Public Order (Scotland) Act 2021, and it was thought that
this introduces the potential for confusion.

Other concerns raised by those opposed to creating a new statutory aggravation
for conversion practices included:

¢ A view that this provision could be misused to accuse more people of
conducting conversion practices, particularly if any measure requires only a
single evidence source.

e Concern that enshrining conversion practices as an aggravating factor could
set a precedent for broadening the scope of what constitutes aggravation in
criminal law, with potential for an overreach into religious or therapeutic
practices.

¢ A view that conversion practices should not be an aggravating factor where
perpetrators are motivated by a desire to help, noting that the consultation
paper acknowledges perpetrators may not intend malice.

Reasons for supporting conversion practices as an aggravating factor

406.

407.

408.

4009.

Support for conversion practices being an aggravating factor was frequently
associated with a view that the intention of the perpetrator is relevant to other
related offences. It was noted that there are types of conversion practices that
can be prosecuted under existing law, such as where there is a physical element,
sexual assault or forced marriage.

However, it was also argued that a new statutory aggravation would, very
importantly, allow the motivation behind these offences to be seen to its full
extent. An associated point was that when conversion practice would constitute
an existing crime, for example physical and sexual assault, it is vital that the
perpetrator can be charged with an existing offence but that making the motive of
conversion practice an aggravating factor ensures that motive is considered at
sentencing.

This was seen as particularly important for cases where the conduct does not
meet the threshold for the ‘course of behaviour’ offence, for example allowing
prosecution of single incidents of extreme conversion practices.
In terms of other potential benefits, there was reference to:
¢ Allowing for a particular focus on the harm caused by conversion practices,
over and above harm associated with the existing offence.
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410.

411.

412.

¢ Acting as an additional deterrent and reinforcing the message that conversion
practices are harmful.

It was noted that the proposed approach is consistent with that for other offences
such as domestic abuse and hate crime.

There was also support for the proposal as offering potential to improve data on
the commission of crimes that have a conversion practice element. It was hoped
that the statutory aggravation will help to improve understanding of the frequency
and severity of conversion practices in Scotland, and that this information could
help in implementation of the conversion practice criminal offence and civil
measures.

A watchdog or similar mechanism was proposed to monitor trends in cases
brought and prosecution outcomes involving conversion practices, including as
an aggravating factor. An LGBTQI+ group respondent saw this as important in
securing a detailed understanding of the full range of conversion practices in
Scotland which would, in turn, ensure these are captured as aggravating factors.
A Third sector respondent proposed that publishing data on conversion practices
should be part of the reporting duty for Scottish Ministers.
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8.

413.

414,

Consideration of Convention Rights

The consultation paper notes that, in developing the proposals the Scottish
Government has carefully considered their impact on rights protected by the
ECHR, in particular in relation to Article 8 (the right to family and private life),
Article 9 (freedom of thought, conscience and religion), and Article 10 (freedom
of expression). These are qualified rights, meaning that they can be restricted in
some circumstances but that this must be necessary and proportionate to the
aim to be achieved, in this case, protection of the rights of LGBTQI+ people.

Steps taken to make sure that the proposals respect all of the rights involved
include:

¢ Ensuring that the criminal law targets those acts that are harmful and
coercive, complementing this with a preventative and protective approach
through the use of civil protection orders.

e Conversion practices must be undertaken with a specific intention to change
or suppress and in relation to a specific victim. They do not include general
statements of opinion without this specific intention, or voluntary practices
undertaken by a person themself in line with a person’s own belief and not
pushed upon them by someone else.

¢ A specific avoidance of doubt provision has been included to put beyond
doubt that an act or course of behaviour that does not intend to direct a
person towards a particular sexual orientation or gender identity is not a
conversion practice and nor is behaviour that consists entirely of expression
of opinion of belief.

¢ A defence of reasonableness acts as an additional protection by allowing, for
example, an accused person to put forward a justification as to why their
behaviour was reasonable, which could include the exercise of their
Convention rights.

Question 26: Do you have any views on the steps we have taken to ensure the
proposals are compatible with rights protected by the European Convention of
Human Rights?

415.
416.

417.

Around 3,450 respondents answered Question 26.

Some respondents agreed that it is important that the proposals should be
compatible with rights protected by the ECHR, although often without expressing
a clear view on whether this has been achieved.

However, there was also a view that the consultation paper does not give
adequate consideration to the protection of human rights. It was noted that
coverage extends to less than two pages and that there is no analysis of the
articles which are engaged. It was also reported that legislation must be
compatible with the ECHR to fall within the devolved competence of the Scottish
Ministers and Parliament.
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Reasons the steps taken do ensure compatibility with rights protected by the

ECHR

418.

419.

420.
421.

Some respondents simply noted their support or that they thought the measures
to be fair, reasonable, appropriate or proportionate. Other reasons for thinking
that the measures are compatible with the ECHR reflected the four points
highlighted in the consultation paper and included that:

e Offences would only apply where conversion practices are directed at a
person and cause them harm.

e ECHR requires the law to restrict people from causing harm to others and
conversion practices do cause harm.

o People will still be free to express their opinions about LGBTQI+ matters.

Specifically, it was argued that a narrow focus on the most harmful practices,
coupled with the requirement for intent and a specific victim provides protection
for religious freedom, and that the requirement for intent provides protection for
privacy and family life.

Respondents also emphasised the importance of protecting LGBTQI+ people.

Some respondents who were clear that the proposals are compatible with ECHR
rights, argued that any restrictions on qualified rights (for example in relation to
Article 9) are necessary and proportionate in protecting the rights and freedoms
of others. Points made in support of this position tended to reflect the case made
in the background section of the consultation paper, for example citing the views
of the EHRCJ Committee, the Expert Advisory Group and the UN Independent
Expert on Sexual Orientation and Gender Identity. Specifically, it was reported
that the UN Special Rapporteur on Freedom of Religion or Belief has stated that
banning conversion practices would not violate the freedom of religion or belief
under international human rights law.

Reasons the steps taken do not ensure compatibility with ECHR rights

422.

423.

424.

Among reasons for thinking that the measures proposed are not compatible with
the ECHR, the most frequent point was a concern that the broad nature of the
current proposals could criminalise the mainstream pastoral work of some faith
bodies, with a specific argument that the Scottish Government needs to do more
to reassure Christians that explaining biblical teaching around sexuality to
someone who is same-sex attracted or who is trans will not constitute conversion
therapy.

Similar concerns were raised around what was seen as a failure to safeguard the
rights of parents, either to guide their children according to their own faith or not
to support a gender-affirming approach for their child for other reasons.

It was also argued that:

e The consultation paper’s terminology is vague, subjective or inconsistent and
that the lack of clear definitions means that the legislation could be seen as
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arbitrary and contrary to the rule of law. For example, there were views that
what constitutes coercion is not clear or that references to exclusion of
‘voluntary practices’ at this question are at odds with an earlier statement that
it is not possible to consent to conversion practices.

e The threshold for harm is too low.

¢ The rights of one section of the population — the LGBTQI+ community — are
being prioritised above those of others.

¢ An individual’'s right to choose to seek help is being denied.

e The Scottish Government is wrong to treat ‘LGB’ and ‘T+’ people as though
they are a homogeneous group and, in so doing, are compromising the rights
of LGB people.

e Protections under various ECHR articles are breached, as outlined below.

425. Two Faith body respondents argued that the proposed legislation would limit

convention rights in a manner that is not proportionate since it would criminalise
practices which are neither threatening nor abusive and that no pressing social
need for the legislation has been demonstrated. There was also a view that while
the consultation paper shows the required proportionality, the draft Bill does not.

426. A very different perspective was expressed by respondents who suggested that

some of the proposals presented in the consultation paper as measures to
ensure that everyone’s rights are protected may go too far and could create
loopholes that reduce the effectiveness of the legislation in protecting LGBTQI+
people. Some of these issues are summarised briefly at the end of the analysis
at this question.

Comments on specific ECHR articles

427.

428.

The ECHR article referenced by the largest number of respondents was Article 9,
followed by Article 8 and then Article 10, with almost all these respondents
anticipating that these articles would be breached by the proposed legislation.
Some respondents referenced a legal opinion obtained from Aidan O'Neill KC by
the Christian Institute which they believed to have stated that four ECHR Articles
(Articles 8,9 10 and 11) may be violated.

Points made on individual articles are outlined below, in the order set out by the
ECHR. While nearly all issues raised related to potential breaches, comments on
Articles 2 and 3 tended to be in support of the legislation as drafted. Please note
that points in relation to rights protected under the Equality Act 2010, the
Universal Declaration of Human Rights and the UNCRC are covered, where
appropriate, at Question 32 onwards.
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Article 2 — Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a court following his conviction of a
crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article
when it results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

429. An LGBTQI+ group respondent argued that the proposals are compatible with
Article 2.

Article 3 — Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.

430. A Medical, psychology or counselling body and an LGBTQI+ group were
amongst those arguing that conversion practices represent a violation of Article 3
or, conversely, that in seeking to end conversion practices, the proposed
legislation is compatible with Article 3. It was also noted that (unlike Articles 8, 9
and 10 which are qualified) Article 3 is an absolute right, and that the ECHR
requires a state to have a proactive investigatory mechanism to prevent serious
harm.

Article 6 — Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time
by an independent and impatrtial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded from all or part of the
trial in the interests of morals, public order or national security in a democratic society,
where the interests of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;
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(c) to defend himself in person or through legal assistance of his own choosing or, if
he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses
against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

431. There was a view, including from a Social work body, a Political party, a
Women’s group and LGB group respondents that the proposed legislation
breaches or may breach Article 6. Some argued that the right to a fair trial is
undermined by the assumption that gender identity is real and that opinions to
the contrary are, counter to UK law, potentially criminal. Further, it was argued
that any criminal court enforcing a contested belief that gender identity exists
becomes a de facto religious court, and therefore not an independent tribunal for
the purposes of Article 6.

Article 8 — Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

432. A frequently expressed view, including by many Faith body respondents was that
the proposals would constitute unlawful interference with parental rights, in
breach of Article 8. Some of those making this point referenced part of a
judgement of the Strasbourg Grand Chamber that ‘the state is forbidden to
pursue an aim of indoctrination that might be considered as not respecting
parents’ religious and philosophical convictions... ’.%*

433. It was also suggested that, as drafted, the proposals could cause exercising
parental responsibilities to be considered a conversion practice if a parent
imposes restrictions on their child and those restrictions cause the child distress,
and that consensual, private conversations within a family home could be
criminalised.

434. A small number of respondents including a Medical, psychology or counselling
body respondent argued that stopping a reasonable person, who is informed of
possible risks and advantages relating to a procedure, from consenting to that

5 Lautsi v. Italy (2011) 54 EHRR 3. The judgement is available at: LAUTSI AND
OTHERS v. ITALY JUDGEMENT (coe.int)
81



https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-104040%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-104040%22]}

procedure would breach the freedoms of appropriately informed persons to
consent to certain practices, in breach of several articles including Article 8.

435. An alternative view on Article 8, set out by a Third sector respondent, was that
the requirement for intent supports the protection of rights to privacy and family
life as held by parents and carers of children and young people in Scotland.

Article 9 — Freedom of thought, belief and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.

436. The view that the proposed legislation would be in breach of Article 9 was one of
the most frequently raised issues at Question 26. Reasons for this position
included that:

¢ A restriction to expressing doctrinal statements and prohibiting teaching or
coaching would be in breach of the right of an individual not only to teach but
also to practice and observe their religious beliefs.

e For some individuals, perspectives on sexuality and gender are not simply a
matter of opinion but part of a code of conduct influenced by both culture and
religious beliefs.

e Expressing a belief that sexual activity should be reserved for heterosexual
marriage, whether in a private conversation or when counselling someone to
abstain from engaging in sexual activity outside of heterosexual marriage,
could be a criminal offence.

e Somebody who tries to help another person who chooses to move away from
LGBTQI+ identification could be prosecuted.

e Absence of provisions on consent would mean that an individual who wishes
to seek help to practice his religious convictions is prevented from being able
to seek help from others in their church or wider faith community.

437. It was also noted that Article 9 is relevant to a parent’s rights to raise their
children in accordance with their religious beliefs, the European Court of Human
Rights having indicated that bringing a child up in line with their own religious or
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philosophical convictions may be regarded as a way for a parent to manifest their
religion or belief.5®

438. While most respondents who argued that the proposals will breach Article 9
referenced protections for religious beliefs, there was also a view that insufficient
consideration has been given to gender-critical beliefs, for example the position
of an individual prosecuted for seeking to change someone’s gender identity who
does not believe that people have gender identities.

439. An alternative perspective on Article 9 was that it is a qualified right that can be
restricted in a proportionate way to achieve a legitimate aim. A narrow focus on
the most harmful practices and the requirement for intent and a specific victim in
order for the act or course of behaviour to be regarded as a criminal offence were
seen as helping to protect rights to religious freedom while positive impacts were
also predicted, including for LGBTQI+ people of faith and members of religious
organisations which are inclusive of LGBTQI+ people.

Article 10 — Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.

440. A view that the proposals are likely to breach Article 10 was another frequently
made comment including an argument that the legislation will interfere with the
right to freedom of expression by prohibiting certain viewpoints and practices,
including discussions and conversations. Potential criminalisation of consensual
conversations was thought to be a violation of Article 10.

441. There were also arguments that voicing gender-critical opinions could be
criminalised, breaching the rights to freedom of expression of those concerned,
and that this could impact both parents and healthcare professionals who oppose
a gender affirming approach.

55 TC v. Italy [2022] ECtHR 54032/18. The judgement is available at: T.C. v. ITALY
JUDGEMENT (coe.int)
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Article 11 — Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the
protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of
national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This Article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State.

442. Relatively few respondents commented directly on Article 11, although a larger
group referenced a legal opinion®® that four ECHR articles could be violated, and
Article 11 was one of these. Arguments included that Article 11 could be
breached by:

¢ Any restrictions on the ability of faith bodies to provide help and support to
one another to live according to their faith in relation to sexual orientation and
gender identity.

¢ Any attempt to limit their freedom to appoint leaders and volunteers who
share their beliefs on sexual orientation and gender identity.

e Prosecuting a group of parents who do not subscribe to gender identity
beliefs and want to organise a support group to protect their children, or a
group of therapists who set up a practice based on a ‘watchful waiting’
approach.

Article 12 — Right to marry

Men and women of marriageable age have the right to marry and to found a family,
according to the national laws governing the exercise of this right.

443. There were occasional references to a potential violation of Article 12, making an
argument that some people may seek therapy for unwanted sexual attraction so
that they can get married to someone of the opposite sex, and that preventing
such conversations would breach Article 12.

Article 14 — Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,

%6 Aidan O’Neill KC for the Christian Institute. Available at (with highlighting added by the Christian
Institute): Aidan O'Neill KC - Conversion practices opinion February 2024 highlighted.pdf
(christian.org.uk)

84



https://www.christian.org.uk/wp-content/uploads/Aidan-O-Neill-KC-Conversion-practices-opinion-February-2024-highlights.pdf
https://www.christian.org.uk/wp-content/uploads/Aidan-O-Neill-KC-Conversion-practices-opinion-February-2024-highlights.pdf

religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.

444, Some respondents who cited a potential violation of Article 12 were among a
small number who suggested that Article 14 could also be violated in
combination. One argument made in support of this view was that being ‘ex-
LGBT or ‘ex-gay’ is a protected characteristic under the Equality Act 2010, so a
law which claims that it is not possible to change sexual orientation would breach
Article 14 rights not to be discriminated against.

445. On similar grounds it was suggested that the proposed legislation might result in
prosecution of someone who has de-transitioned and advises a person
experiencing gender dysphoria to consider options other than transitioning.

Protocol 1 — Article 2: Right to education

No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and teaching, the state shall respect the
rights of parents to ensure such education and teaching in conformity with their own
religious and philosophical convictions.

446. Faith body and individual respondents were among a small number who raised
concerns with respect to compliance with Article 2 of Protocol 1 (A2P1). The
reference in paragraph 205 of the consultation paper to an intention ‘to explore
how best to educate children and young people as well as the general public on
what conversion practices are...” was noted, and it was argued that this would be
at odds with the requirement to respect the rights of parents to ensure that their
child’s education aligns with their own beliefs.

447. A judgement of the European Court of Human Rights®’” was cited in support of a
view that, to be lawful, the stated intention to ‘educate children and young
people...” must be compatible with the A2P1 right of parents to ensure that their
children’s education and teaching is in conformity with their own religious and
philosophical convictions.

Other ECHR articles referenced

448. Very small numbers of respondents cited potential violations of a number of other
ECHR articles, without significant explanation of why such a violation might come
about. These included Articles 5, 7, 13 and 17.

Interaction with existing human rights

449. While the majority of those commenting at Question 26 were concerned that the
steps taken by the Scottish Government have not done enough to ensure that
the proposals are compatible with the ECHR, some argued that they go too far

57 Campbell and Cosans v. United Kingdom (1982) 4 EHRR 293. The judgement is available at:
CAMPBELL AND COSANS v. THE UNITED KINGDOM JUDGEMENT (coe.int)
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and risk reducing the effectiveness of the legislation in protecting LGBTQI+
people. For example, some respondents disagreed that ‘general statements of

opinion’ should not be considered as conversion practices. Points were also
raised with respect to:

¢ An apparent contradiction between exclusion of ‘voluntary practices’ and
earlier statements that it is not possible to consent to conversion practices.

e The extent to which ‘voluntary practices’ may be influenced by a history of

discrimination, or by fear of rejection in a community where only certain views
are acceptable.

e Whether there should ever be a defence of reasonableness.
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9. The purposes of a Conversion Practices Protection
Order

450. Evidence from survivors of conversion practices, as well as recommendations
made by the Expert Advisory Group, suggest that there will be cases where the
use of criminal law is not the most suitable course of action. A civil order provides
an avenue for conversion practices to be addressed and prevented, including in
situations where criminal measures are not considered to be appropriate. For
example, where there is not enough evidence for a criminal prosecution, an order
may nevertheless be able to protect someone who is at risk of harm.

451. Although a number of different protection and prevention orders currently exist in
Scotland, none of these existing civil orders fully address the problem of
conversion practices. It is proposed that a new civil order should be introduced
with the following uses:

¢ to protect a specific person from the harm caused by another individual

e to protect the wider community from the conduct of an individual or
organisation that has previously engaged in conversion practices.

452. Civil orders will be able to be used to prevent the harmful conduct associated
with conversion practices from taking place. The conduct addressed by the civil
orders will align with those in the criminal offences, so that they will address the
risk of harm caused by the provision of a service, or a coercive course of
behaviour undertaken with the intention to change or suppress the sexual
orientation of a specific individual.

453. In instances where the order is being used to protect the wider community, it
would need to be demonstrated that the person has on one previous occasion
either provided a service or engaged in a course of coercive behaviour or has
caused someone to leave Scotland for the purpose of conversion practices.

Question 27: What are your views on the purposes of the proposed conversion
practices protection order?

454. Responses to Question 27 by respondent type are set out in Table 14 below.
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Table 14 — Question 27

Do not

Don’t

Respondent breakdown Support support |know Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 1 4 0 5
Faith or belief body or group 4 69 1 74
Family or parental support group 1 1 0 2
LGB group 0 3 0 3
LGBTQI+ group 10 0 0 10
Medical, psychology or counselling group or body 7 4 2 13
Political party or trade union 6 3 0 9
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 4 0 1 5
Women's groups 0 5 1 6
Total organisations 37 90 5 132
% of organisations 28% 68% 4% n/a
Individuals 1465 2567 134 4166
% of individuals 35% 62% 3% n/a
All respondents 1502 2657 139 4298
% of all respondents 35% 62% 3% n/a

455. A majority of respondents — 62% of those answering the question — did not
support the purposes of the proposed conversion practices protection order. This

rose to 68% of organisations.

456. Although 35% of all respondents supported the purposes of the proposed order,
the proportion of organisations offering support was lower at 28% of those

answering.

Question 28: Please give reasons for your answer to Question 27.

457. Around 3,450 respondents gave their reasons.

Concerns about the protection order proposals

458. Some of those who did not support the specific proposals often made the wider
point that they did not agree with the introduction of conversion practices
measures at all, or that the concerns they had raised in relation to criminal

offences also applied to a civil order.

459. Others reiterated points or concerns raised at earlier questions, and at Question
6 in particular, including that a conversion practices civil order would be subject
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460.

461.

462.

463.

to the lower standard of proof. For example, a Faith body respondent reported
having a number of serious concerns, but primarily that many of the apparent
safeguards which would apply to the proposed criminal offence would not apply
to a pre-emptive civil order. They went on to question why there would be no
requirement to show any actual harm, given that the Scottish Government have
made clear that conversion practices are ‘inherently harmful’ and hence there
would always be potential harm where a conversion practice was going to be
carried out.

As at earlier questions, some respondents also noted their concerns about the
groups that could be adversely affected, including that the civil approach could
result in people being subjected to legal orders for ‘potentially frivolous matters’
which, in turn, will silence legitimate views on sexuality and gender. There was
also a concern that a simple misunderstanding could lead to an application for a
protection order. Examples given included parents, teachers, counsellors,
psychotherapists, psychologists, medical personnel and religious office holders,
with a Faith body respondent arguing that it will be relatively easy to obtain an
order against a church or a parent. They went on to note that the consultation
paper sets out that one reason for introducing civil orders is that they could be
more easily obtained than a criminal conviction.

With specific reference to children and families, there was a concern that
disputes within families over what constitutes conversion therapy for gender
identity could be subject to civil action. A hypothetical example offered by a
respondent was that a parent’s refusal to adopt a child’s stated trans identity, to
agree to using new pronouns or names or to agree to puberty blockers could
make them subject to a civil order relating to conversion practices.

It was suggested that these sorts of powers have been used in other jurisdictions
to remove children from parents who prefer to follow the widely recognised
practice of ‘watchful waiting’ rather than affirming a child’s gender identity. There
was also a view that organisations and websites providing information based on
what was seen as biological reality and the harms of puberty blockers and cross-
sex hormones could be shut down or subject to such orders.

In terms of overall impact on parents and families, there was a view that the civil
protection order proposal presents a serious risk of violating Article 8 of the
European Convention on Human Rights.

Implications of ‘at risk of harm’

464.

The consultation paper’s reference to a protection order being a possible option
to protect someone who is at risk of harm, but where there is not enough
evidence for a criminal prosecution, was a frequently raised issue and a
particular concern for some respondents. Associated views included that ‘at risk’
suggests something which is ‘self-defined and subjective’, and that if there is no
need to present evidence of having engaged in ‘so-called’ conversion practices, it
could apply to anyone.
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465.

It was reported that the courts in England have, on a number of occasions, come
to a judicial finding that members of the LGBTQI+ community are a ‘de facto
vulnerable minority’. The Faith body respondent sharing this view went on to
conclude that, applying this perspective to the Scottish government’s proposal,
could mean anyone who identifies as LGBTQI+ would be eligible for a protection
order without further procedural requirements.

Wider community

466.

467.

Some respondents raised similar concerns about the possibility of obtaining a
civil protection order in situations where there is not a clearly identified victim and
that, as such, orders could be granted ‘to protect the wider community’. It was
argued that there is no precedent for such an approach in existing legislation,
and that to set such a precedent on this issue would be inappropriate, especially
given the lack of evidence that there is a conversion practices problem in
Scotland that needs to be addressed.

Nevertheless, some respondent thought there is a risk activists would be
prepared, for example, to put pressure on local authorities and the police to apply
for pre-emptive protection orders to shut down events or restrict the freedom of
churches and religious leaders.

General reasons for supporting a protection order approach

468.

469.

470.

Those who supported the proposals sometimes simply referenced the approach
as seeming reasonable, or as helpful in ensuring that individuals are protected,
and harm is prevented. Support for a protective and preventative focus and
approach was a frequently made point, with some considering that this civil
element is more important than the criminal offence. It was suggested that it is
always better to prevent harm occurring in the first place and to work proactively,
rather than reacting to damage that has already been done. There was also a
view that the use of criminal law to stop conversion practices should be a last
resort.

A Social work body respondent expressed a view that criminal law does not
currently offer full protection from risk, and that the availability of a protection
order is an important measure for the safety of individuals where balance of
probability is a more appropriate burden of proof than the criminal threshold of
beyond reasonable doubt. Others also commented that the approach allows for
flexibility in situations where there is difficulty in meeting the standard of proof in
the criminal courts, and that, for example, it could allow the police and local
authorities to:

¢ Intervene at an early stage if any new ‘services’ offer conversion practices.

¢ Address situations where conversion practices have already been carried out
and an order is required to protect the wider community from this harm.

It was also noted that the majority of people who experience conversion practices
will do so at the hands of their parents, other family members, religious leaders
and members of their own communities. Given this context, it was suggested that
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they will not necessarily want to criminalise people in order to seek their own
safety.

471. Finally, a Legal body respondent commented that the approach would be
consistent with that taken in comparable offences, and a Local authority
respondent that it is consistent with the approach adopted in respect of forced
marriage and female genital mutilation.

Possible challenges/issues to be addressed

472. In addition to explaining why they did or did not support the proposed approach,
some respondents highlighted issues they thought should be considered or
addressed if the proposals are taken forward. These comments tended to come
from respondents who had either been supportive or said they did not know at
Question 27, and included that:

e The Scottish Government should refer back to the recommendations of the
Expert Advisory Group to ensure the development of this protection order is
culturally sensitive and competent.

e To protect the wider community, civil protection orders require there to be
evidence that the person has engaged in conversion practices on at least one
prior occasion. It would be preferable if a civil protection order for the wider
community could be issued on the basis of clearly demonstrated risk of the
person engaging in conversion practices, such as advertising a service.

¢ Clarification is needed around how a protection order can protect from
activities by an organisation, rather than by a named individual.

e The impact of a civil protection order being granted against a healthcare
professional and the implications and practicalities for professional
registration and fitness to practice need to be considered.

473. A Women'’s group respondent highlighted some possible challenges based on
their experience of Forced Marriage Protection Orders, including:

e Asking who would pay for the costs in applying for an order.

¢ The potential difficulties in ensuring statutory bodies with a duty of care are
on board.

¢ Asking who would ensure the safety of individuals at home.
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10. Civil Orders — considerations

Who would be able to apply for an order?

474. Due to the nature of conversion practices, persons at risk may be reluctant to
come forward and request a protection order, so it is essential that family,
friends, or a support organisation are able to apply for an order in relation to a
person at risk. This is particularly important as individuals may not be aware that
they are victims of conversion practices. The Scottish Government proposes that
the following people could apply for a new conversion practices civil order when it

is in relation to a specific person to be protected: the person to be protected, the
police, a local authority, and a third party (only with leave of the court). Where a
civil order is for the protection of the wider community, this could only be done by

the police or a local authority.

Question 29: Do you agree or disagree with the proposals for who should be
able to apply for a conversion practices civil order?

475. Responses to Question 29 by respondent type are set out in Table 15 below.

Table 15 — Question 29

Respondent breakdown Agree 2;;:: E::‘;\t, Total
Organisations: n/a n/a n/a n/a
Campaign group, policy forum or think tank 2 3 0 5
Faith or belief body or group 3 63 5 71
Family or parental support group 1 2 0 3
LGB group 0 2 0 2
LGBTQI+ group 8 1 1 10
Medical, psychology or counselling group or body 5 4 1 10
Political party or trade union 4 5 0 9
Public body or local authority 1 0 0 1
Social work, legal or community safety group or body 3 1 0 4
Third sector 4 0 1 5
Women's groups 0 4 1 5
Total organisations 31 85 9 125
% of organisations 25% 68% 7% n/a
Individuals 1270 2248 407 3925
% of individuals 32% 57% 10% n/a
All respondents 1301 2333 416 4050
% of all respondents 32% 58% 10% n/a
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476. A majority of respondents — 58% of those answering the question — did not agree
with the proposals for who should be able to apply for a conversion practices civil
order. This rose to 68% of organisations.

477. Although 32% of all respondents agreed with the proposals, the proportion of
organisations in support was lower at 25% of those answering.

478. The proportion of respondents who did not know was relatively high, at 10% of all
respondents and 7% of organisations.

Question 30: Please give reasons for your answer to Question 29.

479. Around 3,000 respondents gave their reasons.

480. Those who did not agree with the approach were most likely to comment that the
approach is too broad and would be open to abuse. This was frequently linked to
hostility towards religious groups or concerns about the infringement of parental
rights. For example, there was thought to be a risk that ‘lobby groups’ could use
the orders to coerce parents, by threat of legal action if their parental actions do
not meet such groups’ ‘ideological beliefs’.

481. Amongst those who did support the proposals, a frequently expressed view was
that it is important to allow a broad range of individuals, including victims,
concerned family members, or support organisations, to take action against
conversion practices. Further comments included that an inclusive approach
ensures that those affected by, or aware of, such harmful practices can seek
legal protection and support. It was also suggested that the approach would help
protect those who may not be aware that they are victims of conversion practices
due to the conduct being carried out by a trusted member of their community.

A third party

482. In terms of the four options, respondents were most likely to make specific
reference to the third-party option, and usually to express their concerns. They
included that:

¢ This is the route through which activists could deliberately target faith leaders
who may express a view that they do not agree with.

e The proposals allow protection orders to be requested by a third party, and
then granted, even if the individual subject to the order does not want the
order. %8

483. This latter option was described by a Faith body respondent as ‘highly irregular’
and as giving a sense that the legislation is authoritarian and oppressive in its

58 point of clarification: The proposal is that the court must take such wishes and feelings into
account.
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basic nature. They went on to comment that the outcome could be to prevent
someone attending their religious services even though they wish to.

484. Although most of those commenting on the issue were concerned about the
third-party provision, others were supportive. Comments included that third-party
applications are essential, including because of the broader concerns about
vulnerable people not being in a position to take action or approach agencies
themselves. An example given was that an ethnic minority LGBTQI+ individual
may have more trust in a local organisation than the police and feel more
comfortable divulging sensitive information to that organisation about the harm
they have faced, or are likely to face, from conversion practices.

Local authorities

485. Relatively few respondents commented specifically on the role of local
authorities, but queries raised by those who did included how the role of local
authorities in making applications to protect an individual at risk will function in
practice.

486. It was noted that the proposals do not explain who would be responsible for
making applications within a local authority, but also that Scottish social work
services have existing public protection duties. There was a call for the Bill to
include a requirement for the Scottish Ministers to provide guidance on this
similarly to sections 5S and 5T of the Prohibition of Female Genital Mutilation
(Scotland) Act 2005.

The person to be protected

487. In terms of the person to be protected, there was a call for survivors to be able to
report anonymously. It was suggested that, while this may not be possible in the
case of people applying for orders to be protected from family members or as
individuals, in the case of reporting someone offering a service it would help
survivors feel safe to come forward.

Broadening out those able to apply for an order

488. Although most of those who disagreed at this question thought the range of
people/organisations able to apply for an order is too broad, some disagreed
because they consider it to be too narrow. The associated concern was that this
could act as a barrier, including for vulnerable people who may not have contact
with a local authority and/or who may be reluctant to contact the police.

489. In terms of the types of groups or individuals to be added explicitly to an
expanded list of people who can apply for an order without leave of the court,
suggestions included key LGBTQI+ stakeholders and service providers, such as
those offering an advice and support service.

490. Other suggestions included:
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491.

¢ A person who has been subjected to conversion practices by the subject of
the proposed order. This was suggested as an option if the leave to the
courts provision is retained.

o GPs, pharmacists, other local health and social care providers.
e Community law centres.

e Schools.

e Named persons.

e Family members of the person to be protected.

There was also a query about the rationale for only the police and local
authorities being able to apply for a civil order to protect the wider community. It
was suggested that, if this restriction is retained, the Scottish Government should
provide information on how third-party individuals and relevant organisations can
report concerns about a service to those with the power to apply for an order.

Question 31: Do you have any other comments regarding the civil order as set
out in Parts 13 — 15?

492.
493.

494.

495.

496.

Around 1,450 respondents answered Question 31.

There was also a particular view that protection orders as currently described will
do little to protect a conversion practices survivor from the trauma of having to
stand up in court. It was argued that, in one sense, they could be worse than the
criminal proposals, because a person may need to go to court to obtain an order
and then go to court again to give evidence if the order is breached. In light of
these concerns, it was argued that the biggest failing of the proposals is the
omission of non-court-based approaches to ending conversion practices. There
was a call to include a route which allows reporting of conversion practices,
investigation, and the power to reach agreements, led by a body with the
necessary statutory powers, responsibilities and accountability.

It was suggested that the Scottish Human Rights Commission would be the
obvious candidate for such a role, and that the necessary powers (investigatory
and to reach enforceable agreements) should be given to them as part of
forthcoming human rights legislation.

Additional points raised included a Legal body respondent noting that the
consultation paper (at paragraph 182) excludes from the scope of the civil
measures ‘advice, guidance and support for an individual to explore their
thoughts, feelings or manage any distress and which does not direct a person
towards a particular pre-determined outcome’, and also excludes healthcare
services delivered ethically and lawfully. They went onto express their doubts on
whether those exclusions can be inferred from the drafted provisions.

Some respondents noted that the consultation does not ask any direct questions
about Part 16 of the consultation paper. Part 16 looks at ‘Wider
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recommendations’ and touches on issues such as education, support
mechanisms for survivors, and research. Points raised included that:

e To be effective, police and local authority relevant personnel will require
dedicated training and awareness raising information resources from
appropriate/relevant LGBTQI+ entities to be able to carry out their
requirements competently and effectively.

e There will be a need for capacity building and support, including funding for
third-party reporting centres, particularly for ethnic minority+ communities.

497. Connected to this latter point was a query about whether culturally competent
support that meet the needs of LGBTQI+ people from ethnic minority
backgrounds will be available within local authorities.

498. There was also a view that collecting and analysing data around the new civil
protection orders will be important. It was suggested that this will allow the
Scottish Government to assess where conversion practices are being reported,
how many cases proceed to civil court, how many protection orders are issued
and whether those protection orders have been effective in preventing
conversion practices taking place. It was also suggested that a reporting duty on
ministers, such as was established through the Children’s Rights Scheme, would
be welcome.
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11.Impact Assessments

11.1 - Equalities

499. The Public Sector Equality Duty requires the Scottish Government and other
public bodies when they are exercising their functions to have due regard to the
need to:

e eliminate unlawful discrimination, harassment, victimisation and other
conduct prohibited by the Equality Act 2010

e advance equality of opportunity between people who share a relevant
protected characteristic and those who do not

o foster good relations between people who share a relevant protected
characteristic and people who do not share it.

500. For the purposes of the Public Sector Equality Duty, a ‘relevant protected
characteristic’ refers to the nine protected characteristics set out by the Equality
Act 2010: age, disability, gender reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief, sex, and sexual orientation.

Question 32: Do you have any views on the potential impacts of the proposals
in this consultation on equality in relation to the nine protected characteristics?

501. Around 3,000 respondents answered Question 32.

502. The analysis below considers protected characteristics individually as listed in
the Equality Act 2010. Although repetition is avoided where possible, there are
clearly situations where protected characteristics intersect — for example young
girls with a disability, so there is some duplication.

503. General observations included expectations that all vulnerable groups will
experience positive impacts from the proposed legislation or, on the other hand,
that both protected groups and society as a whole will be harmed. Other points
not applicable to specific protected characteristics included:

¢ Issues associated with the Public Sector Equality Duty, including with respect
to the data on which the need for the legislation is based and the
presentation of information as part of the impact assessment process.

e Concerns about practical issues around protection of vulnerable groups from
conversion practices — particularly anyone dependent on care — including
ensuring access to information and support.

Age

504. The majority of points in respect of age related to potential impacts on children
and young people. Reasons for anticipating positive impacts for young people
included that, as a group, they are particularly vulnerable to conversion practices
because they are dependent on their families. A UN report on conversion
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505.

506.

507.

practices was noted to have found that half of those undergoing conversion
practices were under the age of 18.%° Other points included that:

e Protecting young people from coercive behaviour fosters a positive
environment.

e Children are entitled to the same human rights protections as adults and
should be protected from conversion practices.

Reasons for anticipating negative outcomes included that the proposed
legislation does not distinguish between children and adults and that children,
particularly those who do not conform to gender stereotypes, may be susceptible
to ‘gender ideology’ setting them on a pathway with potentially life altering
consequences. Particular concerns were raised with respect to:

e The rapid rise in the number of girls who identify as trans.

e The number of children and young people referred to gender clinics who are
same-sex attracted rather than trans.®°

Negative outcomes were also anticipated for young adults experiencing
confusion during puberty, if they are unable to access guidance because service
providers fear prosecution, and for families if parents are denied the right to do
what they think best for their children.

As noted, comments with respect to older people were limited. The most
frequently made point was that older people are more likely to hold traditional
views on sexuality and gender, and that sharing such views could be interpreted
as a conversion practice and lead to prosecution.

Disability

508.

509.

Positive impacts for disabled people were anticipated. Respondents referred to
there being high rates of neurodiversity among LGBTQI+ people, and also
suggested that disabled people may experience a higher rate of conversion
practices.

Most concerns around negative impacts related to people who are neurodiverse,
and particularly to autistic young people and people without a formal autism
diagnosis. It was noted that the interim Cass Report suggested that autistic
children and young people make up around a third of all children and young
people attending gender clinics. It was argued that such individuals may be
vulnerable to undue influence by third parties or to wrongful transition if only
gender-affirming approaches are permitted, while other factors that may be
contributing to distress are not explored.

59 Practices of so-called ‘conversion therapy’. Report of the Independent Expert on protection against

violence and discrimination based on sexual orientation and gender identity.

60 Elsewhere the respondent making this point referenced: Sex, gender and gender identity: a re-
evaluation of the evidence | BJPsych Bulletin | Cambridge Core
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510. Questions were raised with respect to access to support services for disabled
people and to how harm might be recognised and reported. There were also
suggestions that carers should be made aware of the rights of disabled people.

Gender reassignment

511. Positive impacts predicted with respect to gender reassignment included that
protection from conversion practices will improve equality and safety for
LGBTQI+ people. Including gender reassignment, as well as other forms of
gender expression, was argued to be important to ensure the broadest possible
protections.

512. Negative impacts were predicted in relation to preventing discussion with respect
to gender reassignment particularly in light of the findings of the interim Cass
Report. There were also concerns that an ‘affirmation only’ model of care risks
reassignment of the gender of children and young people who have not been
able to give properly informed consent, and a wider argument that more people
will be harmed by hormone treatment and surgery.

513. It was suggested that there needs to be further data to understand the impact of
conversion practices on those who have undergone gender reassignment.

514. Issues were also raised with respect to the rights of those who regret gender
reassignment and wish to detransition. It was suggested that they would be
discriminated against by the proposed legislation as, it was argued, it would be
illegal to discuss de-transitioning with any gender reassigned person. By
extension, it was argued that the Scottish Government would fail in its Public
Sector Equality Duty®! towards people detransitioning, by failing to advance
equality of opportunity, and not fostering good relations between them and
others.

Marriage and civil partnership

515. Comments relating to marriage and civil partnership were very limited, with many
of those who ticked this option taking a broad view that all protected
characteristics could be impacted to some extent. Some other points related to
issues around breakdown of marriages or civil partnership when one partner
transitions, and these are beyond the scope of the present consultation.

516. The most frequently raised point was that the formatting of the question in the
consultation paper omitted the words ‘marriage and’, referring only to ‘civil
partnership’.

Pregnancy and maternity

61 Section 149 of the Equality Act 2010: The general equality duty requires public authorities, in the
exercise of their functions, to have due regard to the need to: eliminate unlawful discrimination,
harassment and victimisation and other prohibited conduct; advance equality of opportunity between
people who share a relevant protected characteristic and those who do not; and foster good relations
between people who share a protected characteristic and those who do not.
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517.

518.

Comments in relation to pregnancy and maternity were again limited. Rather than
pregnancy and maternity per se, some points related to the impact of
transitioning on an individual’s future fertility. Others argued that banning
conversion practices could prevent individuals changing from an LGBTQI+
identity for the purposes of entering into a heterosexual relationship to have
children through means of pregnancy.

Suggestions with respect to positive impacts of the proposals included that
pregnant people who are part of the LGBTQI+ community may be harmed if
subjected to conversion therapy, and that the legislation will help to encourage
an environment where choices related to pregnancy, fertility and maternity are
free from coercive practices.

Race

519.

520.

521.

522.

Some respondents anticipated negative impacts on members of certain ethnic
minority communities because of their conservative religious values and cultural
practices. It was argued that the proposals would represent a form of racial and
religious discrimination. It was also suggested that there is a risk that cultural
practices designed to support ethnic minority individuals are at risk of being
stereotyped as being detrimental to particular groups, and there was a concern
that the reference to ‘anti-LGBTQI+ sentiment’ in paragraph 32 of the
consultation paper risks being conflated with Christian teaching in
intercultural/faith communities.

An alternative view was that, as ethnic minority LGBTQI+ people are at a greater
risk of conversion practices, they will benefit from the proposals. Although it was
thought that cultural sensitivity is required, it was also argued that this should not
be a pretext for accepting conversion practices.

The potential for ethnic minority individuals to experience racism and prejudice
when reporting crime was also highlighted. The importance of removing barriers
was emphasised, including a potential requirement for support when asking for
protection orders and reporting criminality.

While most respondents who expected impacts with respect to race, referenced
the intersection of race, religion and belief. Gypsy, Roma and Traveller people
were also noted as having strongly defined cultural beliefs, with respect to
sexuality, that could be affected. There was a concern that the proposals could
lead to criminalisation and stigmatisation and that sensitive, culturally
appropriate, awareness raising is required.

Religion or belief

523. Most respondents who commented on religion or belief anticipated negative

impacts on religious freedom which, in some cases, were thought likely to be
significant, serious, or severe. There was concern that, for some religious bodies
— including those churches that adhere to traditional biblical teaching in relation

100



to sexuality and gender — basic beliefs and practices could be criminalised.
Examples of activities that it was thought could result in religious leaders,
members, and parents being prosecuted and/or criminalised included:
repentance from sin, prayer, engaging in consensual conversations about
lifestyle and unwanted sexual attraction, and provision of pastoral support.

524. Associated points included that:

¢ While other groups — sometimes described as anti-religious activists — should
be free to disagree with religious teaching in relation to sexuality and gender,
the state should not attempt to dictate church doctrine.

¢ It is wrong for the consultation paper to say (in paragraph 85) that
‘statements that being gay is sinful or that transgender identity does not exist
are examples of ‘hatred’, when they are simply different beliefs.

¢ Christian teaching also includes a requirement to ‘love thy neighbour’ and
Christians do not pose a threat to LGBTQI+ people.

525. Although the majority of respondents who expected negative impacts with
respect to religion or belief talked about their religious faith, others referenced
their rejection of ‘gender identity theory.” Some respondents referenced the
Forstater case®? as having established a right, under the Equality Act 2010, to
believe that sex is binary and immutable, and it was argued that ‘lack of belief in
transgenderism’ and ‘lack of belief that someone can change their biological sex’
are protected beliefs. It was thought that the proposals could have negative
impacts because anyone with gender-critical beliefs who refuses to affirm or
allow a child to transition could be accused of conversion practices.

526. A third group of respondents had a very different perspective, expressing a view
that the proposals will have no adverse impact on religion and belief and will not
prevent people from expressing or preaching their faith. It was argued that an
offence would require a specific individual (or individuals) to be targeted by
behaviour that is coercive in nature and causes harm. There was also an
expectation that LGBTQI+ people of colour and faith who are disproportionately
likely to be targeted by conversion practices will benefit from the proposals.

527. It was argued that, in light of what was seen as widespread misinformation about
the extent of legislation, clear guidance needs to be offered to religious
communities.

Sex

528. Some respondents argued that girls will be impacted disproportionately by the
proposals, highlighting a recent rise in the number of girls identifying as trans. It
was argued that the proposed legislation will make it harder for those involved to
access ‘non-affirmatory therapies’ and that those seeking to help girls and young

62 Maya Forstater v Center for Global Development Europe and Others [2021] IRLR 706
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women reconcile to their sex will be criminalised. It was also argued that there
will be negative impacts on women'’s rights, and particularly the rights of gender-
critical women to express their views.

529. An alternative view was that there will be no negative impacts with respect to
sex, although a lack of any explicit protection for intersex people was highlighted
as a matter for concern.

Sexual orientation

530. As in respect of gender reassignment, some respondents predicted positive
impacts with respect to sexual orientation because protection from conversion
practices will improve equality and safety for LGBTQI+ people. Examples of
potential benefits included improved mental health and well-being, and reducing
incidence of depression, anxiety, or suicidal behaviour.

531. A very different view was that the proposals will have a negative impact for young
people who are same-sex attracted and who, some respondents argued, are
disproportionately represented among those presenting at gender clinics and
who will be denied the chance to explore or accept their sexual orientation if only
offered a ‘gender-affirming’ approach to treat ‘dysphoria’. From this perspective,
the proposals were seen as ‘homophobic’, or as ‘transing away the gay’.

532. Other groups that it was argued might experience negative impacts included:

e People who are same-sex attracted and choose to remain celibate in order to
adhere to their religious beliefs, who would be denied the right to seek
relevant guidance from religious leaders.

e People who identify as ‘ex-gay’, who would be discriminated against by not
being able to talk about their stories of changing sexual orientation or share
the benefits they have experienced from their change of sexual orientation.

11.2 - Children’s rights

533. The consultation paper explains that the UN Convention on the Rights of the
Child (UNCRC) is an international treaty which sets out the fundamental human
rights of all children. Part 1 of the Children and Young People (Scotland) Act
places a duty on the Scottish Ministers to (a) keep under consideration whether
there are any steps which they could take which would or might secure better or
further effect in Scotland of the UNCRC requirements; and (b) if they consider it
is appropriate to do so, take any of the steps identified by that consideration.

534. All new legislation and policy that is developed by the Scottish Government must
consider the impacts on the rights and wellbeing of children up to the age of 18.53

63 Point of clarification: Subsequent to the consultation paper’s publication on 9 January 2024, these legal duties
have since been repealed. New legal requirements to extend and protect children’s rights came into effect on 16
July 2024, under the United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024 —
also known as the UNCRC Act.
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Question 33: Do you have any views on the potential impacts of the proposals
in this consultation on children and young people, as set out in the UN
Convention on the Rights of the Child?

535. Around 1870 respondents answered Question 33.

Positive impacts

536. In general, respondents who were supportive of the proposals made relatively
brief comments — for example that they expected positive impacts or that
children’s rights would be strengthened. Some reiterated views on the harm done
by conversion practices. Related views included that:

¢ Protection from intentional and coercive harm should be a fundamental right,
regardless of age.

e The proposed defence of ‘reasonableness’ allows free speech and
expression of counter views by parents/family members.

e The UN Committee on the Rights of the Child has condemned conversion
practices and urged States to eliminate them, so the Bill will contribute to
respecting children’s rights and meeting Scotland’s international obligations
under the UNCRC.

537. It was noted that the need to balance a parent’s reasonable responsibilities and
rights to direct, guide and control a child’s upbringing with the welfare and
appropriate autonomy of the child are not unique to the context of conversion
practices. However, there was also a suggestion that the boundaries between
good and safe parenting and coercive conversion practices need to be much
clearer. It was also argued that greater clarity is required with respect to
proportionality, for example that actions that are appropriate to restricts a child’s
sexual expression aged 12 could be different with respect to an older teenager.

Negative impacts

538. Respondents who anticipated negative impacts for children and young people
often reiterated views on the proposals as a whole with many respondents
focusing on concerns with respect to damage to family life and the relationship
between parents and children. For example, it was argued that:

e The proposals would result in unwarranted intrusion and expansion of the
powers of the state into the private realm of families and fail to protect
parents’ rights and duties.

e The rights of parents and others to provide a safe, informed, and tolerant
environment for their children to develop, and to guide those under their care
would be undermined

e The parental-child relationship will be weakened in cases where parents do
not affirm their child’s gender identity or sexual behaviour.

e There is no evidence that parents of faith will ‘coerce or suppress’ a child.
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539. Specifically, it was argued that the importance of protecting parents’ rights and
duties from an over-expansive State is expressly set out in the UNCRC preamble
and in Articles 5 and 18.

540. There was also a view that the rights of children and young people need to be
balanced with their vulnerability and need for protection and guidance, and that
the current affirmative approach to gender identity disorders fails to achieve this
balance. Some respondents argued that it is inconsistent to have court
sentencing guidelines for young people that reflect research showing that brain
development is not complete until the age of 25 while undermining the ability of a
parent to guide their child through puberty.

541. It was also noted that the draft Bill does not mention children at all, but rather
takes a ‘one size fits all’ approach without drawing particular attention to the fate
of minors or others in situations of vulnerability.

Comments on individual UNCRC articles

542. Relatively few respondents who saw positive impacts for children and young
people elaborated on how individual UNCRC articles are supported. In contrast,
respondents who took the view that UNCRC articles are being breached often
explained why they thought particular protections are being ignored. Arguments
from both perspectives are outlined briefly below, focusing on the articles that are
highlighted more frequently. Articles referenced by only a very small number of
respondents are listed at the end.

Article 2 — Non-discrimination

1. States Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of any kind,
irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex,
language, religion, political or other opinion, national, ethnic or social origin, property,
disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is
protected against all forms of discrimination or punishment on the basis of the status,
activities, expressed opinions, or beliefs of the child's parents, legal guardians, or
family members.54

543. It was noted that although the grounds listed with respect to prohibition of
discrimination do not make express reference to sexual orientation or gender
identity, the UN Committee on the Rights of the Child has made clear that both
sexual orientation and gender identity do fall under ‘other status’. As conversion
practices single out sexual orientation and gender identity for disapproval or

64 Point of clarification: The UNCRC requirements set out in the UNCRC (Incorporation) (Scotland)
Act 2024 have been derived from the Convention and the 2 optional protocols ratified by the United
Kingdom and may be set out in different terms. The UNCRC (Incorporation) (Scotland) Act 2024 can
be found in full here: United Nations Convention on the Rights of the Child (Incorporation) (Scotland)
Act 2024 (legislation.gov.uk)
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condemnation, it was argued that they may fall foul of Article 2. There was a view
that a child’s Article 2 rights are curtailed when they are subjected to conversion
practices.®®

544. A different perspective was that the proposals breach Article 2 because they do
not protect against discrimination on grounds of religion.

Article 3 — Best interests of the child

1. In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is
necessary for his or her well-being, taking into account the rights and duties of his or
her parents, legal guardians, or other individuals legally responsible for him or her,
and, to this end, shall take all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible
for the care or protection of children shall conform with the standards established by
competent authorities, particularly in the areas of safety, health, in the number and
suitability of their staff, as well as competent supervision.

545. Comments on Article 3 often took very different views with respect to what
constitute ‘best interests’. One respondent observed that it seems clear that it is
not in a child’s best interests to be subjected to coercive treatment that causes
harm, but also that, on the other hand, preventing a child or young person from
taking a step that may be regretted later may be in their best interests.

546. However, some respondents were clear that interfering with a child’s natural
development by encouraging or enabling interventions associated with their
gender identity is not acting in the child’s best interests. It was argued that
allowing a child to make any life-altering decisions before they have the
necessary developmental maturity or understanding of the significance of
biological sex is not in their best interests.

547. The alternative view was that, by protecting children and young people from
harms done by conversion practices, the proposals are in in accordance with
Article 3.

Article 5 — Parental guidance & child’s evolving capacities

States Parties shall respect the responsibilities, rights and duties of parents ... to
provide, in a manner consistent with the evolving capacities of the child, appropriate
direction and guidance in the exercise by the child of the rights recognised in the
present Convention.

85 Point of clarification: Rights under Article 2 of the UNCRC must be exercised in conjunction with
another right under the UNCRC.
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548. The largest number of concerns around impacts of the proposals related to
Article 5, with almost all who commented arguing that it would be undermined by
the proposals. Reasons included that:

¢ A child would be denied parental guidance.

e Parents may be criminalised or subject to civil legislation if they seek to
protect their children from what they believe to be harmful implications of
‘gender ideology.’

¢ Inclusion of prison sentences as penalties risks children being separated
from their families.

Article 6 — Right to survive and right to develop
1. States Parties recognise that every child has the inherent right to life.

2. States Parties shall ensure to the maximum extent possible the survival and
development of the child.

549. While some respondents thought that the proposals are likely to result in a
breach of Article 6, others anticipated positive impacts. One respondent who
considered that the proposals are consistent with Article 6(2) noted that the
Office of the High Commissioner for Human Rights has made clear that
respecting the right to survival and development extends to ensuring ‘a full and
harmonious development of the child, including at the spiritual, moral and social
levels, where education will play a key role’. Preventing a child from exploring all
aspects of their sexual orientation and gender identity would therefore be counter
to facilitating development.

550. Alternative views included that:

e The development of children should not be prevented by adopting a gender
affirmative approach and testimony from de-transitioners provides evidence
that development is being thwarted.

e Puberty blockers inhibit normal development.
e The child’s right to life is already protected by existing legislation.

Article 8 — Protection and preservation of identity

1. States Parties undertake to respect the right of the child to preserve his or her
identity, including nationality, name and family relations as recognised by law without
unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her
identity, States Parties shall provide appropriate assistance and protection, with a
view to re-establishing speedily his or her identity.

551. Views on whether the proposals are in accordance with Article 8 were divided.
One perspective was that conversion practices amount to a violation of children
and young people’s right to an identity and that the proposals protect children’s
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right to explore and affirm their identity without coercion. It was noted that the
UNCRC recognises identity as including sexual orientation and gender identity.

552. In contrast, it was argued that in supporting ‘gender affirmative’ interventions the
proposals risk conflict with Article 8. An example was that social transitioning at
school can include children and young people having their name changed
without parental consent and that the proposals could prevent parents
challenging such social transitioning.

Article 9 — Separation from parents

1. States Parties shall ensure that a child shall not be separated from his or her
parents against their will, except when competent authorities subject to judicial review
determine, in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the child. Such determination may be necessary in
a particular case such as one involving abuse or neglect of the child by the parents, or
one where the parents are living separately, and a decision must be made as to the
child’s place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article, all interested
parties shall be given an opportunity to participate in the proceedings and make their
views known.

3. States Parties shall respect the right of the child who is separated from one or both
parents to maintain personal relations and direct contact with both parents on a
regular basis, except if it is contrary to the child's best interests.

4. Where such separation results from any action initiated by a State Party, such as
the detention, imprisonment, exile, deportation or death (including death arising from
any cause while the person is in the custody of the State) of one or both parents or of
the child, that State Party shall, upon request, provide the parents, the child or, if
appropriate, another member of the family with the essential information concerning
the whereabouts of the absent member(s) of the family unless the provision of the
information would be detrimental to the well-being of the child. States Parties shall
further ensure that the submission of such a request shall of itself entail no adverse
consequences for the person(s) concerned.

553. Those respondents referencing Article 9 anticipated that this might be breached if
not affirming a child’s gender identity could ultimately cause a parent to be
separated from their child. It was argued that disagreement on gender identity is
not akin to abuse and neglect.

554. It was also suggested that the proposals may undermine Chapter 4 of ‘The
Promise’ published by the Independent Care Review®® which aims to keep
families together.

66 Available at: ‘The Promise’ published by the Independent Care Review (carereview.scot)
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Article 12 — Respect for views of the child

1. States Parties shall assure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child, the
views of the child being given due weight in accordance with the age and maturity of
the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard
in any judicial and administrative proceedings affecting the child, either directly, or
through a representative or an appropriate body, in a manner consistent with the
procedural rules of national law.

555. Views on whether the proposals are in accordance with Article 12 were divided.
One perspective was that a child’s ability to freely exercise Article 12 rights is
curtailed when they are subjected to conversion practices, so the proposals will
enhance protection.

556. An alternative argument was that Article 12 states that views of the child should
be given weight according to their age and maturity, and that children do not
have sufficient maturity to make decisions in relation to their gender identity. It
was also observed that children can change their minds and might want help to
detransition, but that providing this would apparently be contrary to the
proposals.

557. A further point was that the absence of a defence of consent to conversion
practices means that there is no scope for taking account of the child’s views in
this respect. It was also noted that the proposed civil protection order could be
sought by a range of people other than the victim, and there is no mention of
ascertaining the wishes of the person to be protected.

Article 13 — Freedom of expression

1. The child shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of the child’s choice.

2. The exercise of this right may be subject to certain restrictions, but these shall only
be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre public), or of public
health or morals.

558. Most respondents who referenced Article 13 argued that it would be breached by
the proposals, including because the proposals would ban consensual
conversation and seeking help in relation to an unwanted sexual attraction or
lifestyle. There was also concern with respect to who can guide a child in seeking
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information or expressing their views if the person supporting the child does not
feel safe in doing so.

559. An alternative perspective was that a child’s ability to exercise their right to
freedom of expression is curtailed when they are subjected to conversion
practices, so the proposals will enhance protection. It was noted that the UN
Committee on the Rights of the Child has emphasised ‘the rights of adolescents
to freedom of expression and respect for their physical and psychological
integrity, gender identity and emerging autonomy’.

Article 14 — Freedom of thought, belief and religion

1. States Parties shall respect the right of the child to freedom of thought, conscience
and religion.

2. States Parties shall respect the rights and duties of the parents and, when
applicable, legal guardians, to provide direction to the child in the exercise of his or
her right in a manner consistent with the evolving capacities of the child.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations
as are prescribed by law and are necessary to protect public safety, order, health or
morals, or the fundamental rights and freedoms of others.

560. Most respondents who referenced Article 14 argued that it will be breached by
the proposals, including views that:

e They not only interfere with the child’s freedom to manifest their beliefs but
also have the potential to criminalise parents offering guidance and direction
to their children in matters of faith, belief and conscience.

e Every child has the right to think and believe what they choose and also to
practise their religion, as long as they are not preventing other people from
enjoying their rights.

561. While most concerns were raised with respect to religious beliefs, it was also
argued that restricting parents’ ability to express their views on the concept of
gender identity and the reality of sex impinges on the parent’s right to provide
direction to the child.

Article 15 — Freedom of association

1. States Parties recognise the rights of the child to freedom of association and to
freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these rights other than those
imposed in conformity with the law and which are necessary in a democratic society in
the interests of national security or public safety, public order (order public), the
protection of public health or morals or the protection of the rights and freedoms of
others.
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562. Comments on Article 15 were brief but included that it could be breached by a
ban on consensual conversation and seeking of help to follow religious beliefs.
Another view was that the proposals support Article 15, as keeping people away
from their friends can be part of conversion practices.

Article 16 — Right to privacy

1. No child shall be subjected to arbitrary or unlawful interference with his or her
privacy, family, home or correspondence, nor to unlawful attacks on his or her honour
and reputation.

2. The child has the right to the protection of the law against such interference or
attacks.

563. Comments on Article 16 focused on interference in family life and included that
banning consensual conversations could be in breach of Article 16. However, it
was also argued that the proposals support Article 16, as children and young
people have the right to privacy regarding their sexual orientation or gender
identity and that conversion practices can include restricting this privacy.

Article 17 — Access to information from the media

States Parties recognise the important function performed by the mass media and
shall ensure that the child has access to information and material from a diversity of
national and international sources, especially those aimed at the promotion of his or
her social, spiritual and moral well-being and physical and mental health.

To this end, States Parties shall:

(a) Encourage the mass media to disseminate information and material of social and
cultural benefit to the child and in accordance with the spirit of article 29;

(b) Encourage international co-operation in the production, exchange and
dissemination of such information and material from a diversity of cultural, national
and international sources;

(c) Encourage the production and dissemination of children’s books;

(d) Encourage the mass media to have particular regard to the linguistic needs of the
child who belongs to a minority group or who is indigenous;

(e) Encourage the development of appropriate guidelines for the protection of the child
from information and material injurious to his or her well-being, bearing in mind the
provisions of articles 13 and 18.

564. Views expressed with respect to access to information included both that children
should be protected from information that may be damaging but also that the
proposals will limit a child’s access to reliable information from a variety of
sources. It was suggested, for example, that stories of people who regret having
transitioned might be deemed conversion practices and would potentially
become illegal. An alternative view was that conversion practices can include
preventing access to information and that the proposals will support Article 17.
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Article 18 — Parental responsibilities and state assistance

1. States Parties shall use their best efforts to ensure recognition of the principle that

both parents have common responsibilities for the upbringing and development of the
child. Parents or, as the case may be, legal guardians, have the primary responsibility
for the upbringing and development of the child. The best interests of the child will be

their basic concern.

2. States Parties shall render appropriate assistance to parents and legal guardians in
the performance of their child-rearing responsibilities and shall ensure the
development of institutions, facilities and services for the care of children.

3. States Parties shall take all appropriate measures to ensure that children of working
parents have the right to benefit from child-care services and facilities for which they
are eligible.

565. Article 18 was second only to Article 5 with respect to the number of respondents
predicting that it will be negatively impacted by the proposals. It was argued that
the proposals prioritise the views of the state over those of the parent, and that
the state should assist parents rather than seeking to penalise them.

Article 19 — Protection from violence, abuse and neglect

1. States Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other
person who has the care of the child.

2. Such protective measures should, as appropriate, include effective procedures for
the establishment of social programmes to provide necessary support for the child
and for those who have the care of the child, as well as for other forms of prevention
and for identification, reporting, referral, investigation, treatment and follow-up of
instances of child maltreatment described heretofore, and, as appropriate, for judicial
involvement.

566. Comments in relation to protection from abuse and neglect were largely that the
proposals would support Article 19, with conversion practices seen as a violation
of children and young people’s right to freedom from physical and mental
violence.

567. However, it was also argued that the state’s obligation to protect from violence,
abuse, and neglect is already met by existing legislation.

Article 24 — Health and health services

1. States Parties recognize the right of the child to the enjoyment of the highest
attainable standard of health and to facilities for the treatment of ililness and
rehabilitation of health. States Parties shall strive to ensure that no child is deprived of
his or her right of access to such health care services.
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2. States Parties shall pursue full implementation of this right and, in particular, shall
take appropriate measures:

(a) To diminish infant and child mortality;

(b) To ensure the provision of necessary medical assistance and health care to all
children with emphasis on the development of primary health care;

(c) To combat disease and malnutrition, including within the framework of primary
health care, through, inter alia, the application of readily available technology and

through the provision of adequate nutritious foods and clean drinking-water, taking
into consideration the dangers and risks of environmental pollution;

(d) To ensure appropriate pre-natal and post-natal health care for mothers;

(e) To ensure that all segments of society, in particular parents and children, are
informed, have access to education and are supported in the use of basic knowledge
of child health and nutrition, the advantages of breastfeeding, hygiene and
environmental sanitation and the prevention of accidents;

(f) To develop preventive health care, guidance for parents and family planning
education and services.

3. States Parties shall take all effective and appropriate measures with a view to
abolishing traditional practices prejudicial to the health of children.

4. States Parties undertake to promote and encourage international co-operation with
a view to achieving progressively the full realization of the right recognized in the
present article. In this regard, particular account shall be taken of the needs of
developing countries.

568. Some of those who argued that the proposals are in breach of Article 24
referenced gender affirmation and medical interventions that, in their view,
undermine the right of the child to the enjoyment of the highest attainable
standard of health.

569. In contrast, others saw conversion practices as undermining Article 24, by
promoting different interventions that were thought to be detrimental to the
mental and physical health of children.

Article 30 — Children from minority or indigenous groups

In those States in which ethnic, religious or linguistic minorities or persons of
indigenous origin exist, a child belonging to such a minority or who is indigenous shall
not be denied the right, in community with other members of his or her group, to enjoy
his or her own culture, to profess and practise his or her own religion, or to use his or
her own language.

570. Although there were suggestions that the proposals may be at odds with Article
30, the respondents taking this view did not elaborate further.
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Article 34 — Freedom from sexual exploitation

States Parties undertake to protect the child from all forms of sexual exploitation and
sexual abuse. For these purposes, States Parties shall in particular take all
appropriate national, bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children in pornographic performances and materials.

571. Both positive and negative impacts were anticipated with respect to Article 34
although those taking the former view did not explain why. Predicted negative
impacts included an argument that puberty blocking medication and surgeries
associated with transitioning can equate to sexual abuse and exploitation. There
was also a view that banning consensual conversation and seeking help in
relation to unwanted sexual attraction would be in breach of Article 34.

Article 37 — Torture or cruel treatment
States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel, inhuman or degrading
treatment or punishment. Neither capital punishment nor life imprisonment without
possibility of release shall be imposed for offences committed by persons below
eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest appropriate period of time;

(c) Every child deprived of liberty shall be treated with humanity and respect for the
inherent dignity of the human person, and in a manner which takes into account the
needs of persons of his or her age. In particular, every child deprived of liberty shall
be separated from adults unless it is considered in the child’s best interest not to do
so and shall have the right to maintain contact with his or her family through
correspondence and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to
legal and other appropriate assistance, as well as the right to challenge the legality of
the deprivation of his or her liberty before a court or other competent, independent
and impartial authority, and to a prompt decision on any such action.

572. All those who commented thought the impact of the proposals on Article 37
would be positive, viewing conversion practices as amounting to degrading and
inhumane treatment.

Other articles referenced

573. A small number of respondents in each case suggested that the proposals may
breach other UNCRC articles including Articles 1, 4, 7, 10, 23, 25, 26, 27, 28, 29,
31, 33, 36 and 39.
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574.

Small numbers also thought that the proposals would support Articles 11, 28 and
41.

11.3 - Fairer Scotland Duty

575.

The Fairer Scotland Duty came into force on 1 April 2018 and places a legal
responsibility on named public bodies, including the Scottish Government, to
actively consider how they can reduce inequalities of outcome caused by socio-
economic disadvantage when making strategic decisions. This means that as
well as considering the impact on people with protected characteristics, the
Scottish Government must consider how any proposals will impact on people
depending on their economic background when making strategic decisions. For
example, if proposals would have a specific impact on people with low incomes,
or who live in an area of deprivation.

Question 34: Do you have any views on the potential impacts of the proposals
in this consultation on socio-economic inequality?

576.
577.

578.

579.

580.

Around 820 respondents answered Question 34.

Some comments reflected broad views on the legislation as a whole. A point of
agreement was that members of the LGBTQI+ community often experience
economic inequalities, but thereafter views often diverged. One broad
perspective was that proposed measures to end conversion practices could
result in only ‘trans-affirming’ approaches being adopted, leading to more people
transitioning and, by extension, increasing socio-economic inequality. An
alternative view was any efforts to expand and protect LGBTQI+ rights will have
social, health and economic benefits to LGBTQI+ people and can help a
marginalised group to lead fuller lives.

The issue highlighted most frequently in relation to socio-economic inequality
was legal costs. It was suggested that poorer people accused of conversion
practices are unlikely to be able to afford legal advice or representation and, as a
result may be at greater risk of conviction. They may also be unable to afford to
pay fines. Legal costs could also make it harder for victims to come forward, with
examples including being unable to meet costs of obtaining a civil protection
order or of taking other legal action.

Some respondents hoped that ending conversion practices could have a positive
impact in reducing homelessness among young LGBTQI+ people and, by
extension, improving opportunities in relation to accessing education and
employment. A related benefit would be reduced demand on services supporting
homelessness. However, an alternative view was that the proposals may cause
family breakdown, and thereby increase homelessness.

Negative impacts were anticipated with respect to the opportunities for people
with limited financial resources to access services if those who provide them are
threatened with criminalisation. Examples included:
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581.

582.

583.

e Loss of counselling services that are currently provided free of charge.

e Reduced access to professionals offering evidence-based services and
approaches and denial of a choice of services and treatments, including ‘wait
and see’ therapy.

It was also argued that reduced funding for mental health services leaves those
at socio-economic disadvantage with less access to quality therapies as private
health will not be an option.

Negative impacts on churches and faith groups were predicted, with the potential
to make existing socio-economic inequalities worse. It was suggested that family
and social cohesion among ethnic minority individuals and communities could be
impacted as well as people of faith.

The importance of providing information about a ban on conversion practices in
an accessible way irrespective of socio-economic background was also
highlighted. It was thought that this could be challenging in communities where
English is not the main language spoken.

11.4 - Island Communities

584.

Section 7 of the Islands (Scotland) Act 2018 states that a relevant authority —
which includes the Scottish Ministers — must have regard to island communities
when carrying out its functions. Scotland’s islands face particular challenges
around distance, geography, connectivity and demography, so it is important that
this is considered when developing legislative proposals. It is also important that
the islands receive fair and equitable treatment, and that policy outcomes are
tailored to their unique circumstances.

Question 35: Do you have any views on potential impacts of the proposals in
this consultation on communities on the Scottish islands?

585.
586.

587.

Around 780 respondents answered Question 35.

Faith body respondents in particular thought that the proposals will have, or are
already having, adverse effects in faith communities on the Scottish Islands,
where many hold traditional religious and cultural values. It was reported that the
proposals are creating fear of marginalisation and some respondents suggested
that, in the Western Isles in particular, there is a high likelihood that Christian
ministers, parents and others will face prosecution for holding to their beliefs. The
impact of civil protection orders on smaller, tight knit communities island
communities was suggested to be of particular concern.

From the perspective of victims, it was argued that the legislation may be harder
to enforce in isolated communities that may close ranks to protect offenders. It
was suggested both that sensitive implementation of the proposals in terms of
planning, and engagement of agencies with local authorities and community
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bodies could be effective and that additional resources may be required to
ensure LGBTQI+ people living on islands have access to support services.

11.5 - Data protection and privacy

588.

Data protection and privacy impact assessments help the Scottish Government
to assess the risks of proposed legislative changes that are likely to affect the
way in which personal data is used.

Question 36: Do you have any views on the potential impacts of the proposals
in this consultation on privacy and data protection?

589. Around 830 respondents answered Question 36.

590.

591.

592.

593.

594.

General comments included that privacy and data protection are both important
and should be protected. Issues relating to the privacy and data of both the victim
and accused were noted.

Impacts anticipated with respect to privacy, included general concerns around
invasion of privacy and intrusion into family life. Specific circumstances where
privacy could be compromised were thought to include:

¢ Criminalisation of private, consensual conversations, including professional
conversations. Associated concerns were that records of professional
conversations could be seized or that private conversations could be
somehow spied upon.

e Absence of a requirement for consent in application for a civil protection
order, affecting the privacy of people who are LGBTQI+.

It was suggested that victims might not come forward because of concerns about
privacy, for example that they might be outed in seeking help. It was argued that
reporting restrictions should be available at all levels of the criminal justice
process.

For the accused there was concern that being arrested but not charged should
not affect future employment in terms of disclosure or Protecting Vulnerable
Groups (PVG) status. There was also concern about the long-term impact of
court records on individuals who have, it was argued, have only been guilty of
exercising fundamental rights to freedom of thought and speech.

Potential impacts identified specifically with respect to the Data Protection Act
(2018)%7 included that sexual orientation is considered special category
(sensitive) personal data, which requires a legal basis for its disclosure. It was
argued that issuing a civil protection order may result in sharing of sensitive
personal information without a legal basis as per Article 9(2) of UK GDPR, and/or
without the knowledge and consent of the person the order seeks to protect. It

67 The Data Protection Act 2018 has been amended to incorporate the UK General Data Protection
Regulation (GDPR) into UK law.
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was suggested that lack of recognition for consent may lead to violations of
privacy notices, particularly when sharing information poses a risk of harm to the
individual.

595. There was also an argument that therapists should not be able to use UK GDPR
to avoid disclosing their records to the police and that UK GDPR has exclusions
to allow information sharing if a person is at risk.

11.6 - Business

596. A Business and Regulatory Impact Assessment (BRIA) is used to analyse the
costs and benefits to businesses and the third sector of any proposed legislation
or regulation, with the goal of using evidence to identify the proposal that best
achieves policy objectives while minimising costs and burdens as much as
possible.

Question 37: Do you have any views on the potential impacts of the proposals
in this consultation on businesses and the third sector?

597. Around 830 respondents answered Question 37.

598. Potential negative impacts on the third sector were highlighted, particularly for
religious bodies that teach celibacy outside heterosexual marriage. It was
anticipated that those bodies with charitable status or their affiliated charities
could be impacted, potentially criminalising activities that are in line with their
charitable objectives. There was a related concern around the risk of prosecution
of pastors or youth workers who counsel people to follow biblical beliefs.

599. Potentially negative impacts were also suggested for:

e Other charities that do not follow a ‘gender-affirming’ model, including
concerns with respect to their funding.

e Businesses that are damaged by prosecution or social media campaigns,
even if not convicted.

e Social care, if counselling or therapeutic interventions are at risk of being
criminalised.

e Professional therapists.
600. A general point was that it will be important that legislation and guidance is clear,
so that businesses and third sector organisations have relevant information.

601. Additional demand on third sector organisations providing support to the
LGBTQI+ community was also anticipated, including with respect to operating a
conversion practices helpline. It was suggested that additional resources could
be required, including to train staff on how to apply for civil protection orders.
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11.7 - Environment

602. In Scotland, public bodies, including the Scottish Government, are required to
assess, consult on, and monitor the likely impacts that their plans, programmes,
and strategies will have on the environment. This helps to better protect the
environment, aims to ensure that any development is sustainable, and increases
opportunities for public participation in decision-making.

Question 38: Do you have any views on the potential impacts of the proposals
in this consultation on the environment?

603. Around 405 respondents answered Question 38, although some respondents
commented on impacts on the social environment, while others did not see how
the question could be relevant.

604. From the comments available, no substantive impacts on the natural
environment were identified.
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Annex 1 — Acronyms used

Acronym Meaning

A2P1 Article 2 of Protocol 1

BRIA Business and Regulatory Impact Assessment

CBT Cognitive Behavioural Therapy

ECHR European Convention on Human Rights

GDPR General Data Protection Regulation

MoU Memorandum of Understanding (on Conversion Therapy in the UK)
LGB Lesbian, Gay, Bisexual

LGBTQI+ Lesbian, Gay, Bisexual, Transgender, Queer, Intersex, plus
PVG Protecting Vulnerable Groups

UNCRC United Nations Convention on the Rights of the Child
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Annex 2 — Organisations responding to the consultation

Campaign group, policy forum or think tank (n=10)

Amnesty International UK

Community Policy Forum
East & Southeast Asian Scotland
End Conversion Therapy Scotland

Parents Watch Education Glasgow
ScotPAG
Scottish Union for Education

Sex Matters

The Free Speech Union

Transgender Trend

Faith or belief body or group (n=84)

Associated Presbyterian Churches

Banchory Christian Fellowship Church

Baptist Union of Scotland

Bishops' Conference of Scotland

Bon Accord Free Church of Scotland

CARE for Scotland

Castletown & Community Free Church of Scotland
Christ Church Glasgow - Free Church of Scotland
Christian Concern

Church of God in Greenock

Church of Scotland

Concert of Prayer for Scotland

Covenant Church, Newmilns (Free Church of Scotland)

Cross Ness Church of Scotland

Crow Road Free Church of Scotland

Deeside Christian Fellowship Church

Edinburgh & Perth Presbytery of the Free Church of Scotland

Evangelical Alliance Scotland

Falkirk Free Church

Fellowship of Independent Evangelical Churches (FIEC)

Food for Thought, Motherwell

Forth Valley Methodist Circuit

Free Church of Scotland

Free Church of Scotland Presbytery of Skye and Wester Ross
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Faith or belief body or group (cont.)

Free Church Presbytery of Inverness Lochaber & Ross

Free North Church

Free Presbyterian Church of Scotland

Glasgow Chinese Christian Church

Glasgow City Church

Govanhill Free Church of Scotland

Grace Baptist Church Edinburgh

Grace Church Bothwell

Greenock Baptist Church

Greenview Church

Helensburgh and Lomond District MPP (Ministers/Pastors/Priests) Group

Hope Church Coatbridge Free Church of Scotland

Hope For Glasgow

Humanist Society Scotland

Ibrahim Masijid

Inverkeithing Baptist Church

Inverness CYC-YMCA

King's Church Edinburgh

Kirk Session of Dunblane Free Church (Free Church of Scotland)

Kirkcaldy Islamic Centre

Krik Session of Smithton Church, Inverness

Life Centre Livingston

Livingston Elim Pentecostal Church

Lochgilphead Free Church

Metropolitan Community Churches

Minhaj ul Quran Glasgow International

Muslim Council of Scotland

National Secular Society

New Prestwick Baptist Church

Newcraigs Evangelical Church, Kirkcaldy

Newton Mearns New Church

Northern Presbytery of the Free Church of Scotland

Path of Disciples

Plockton and Kyle Free Church

Prospecthill Christian Fellowship

RCCG Open Heavens Edinburgh
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Faith or belief body or group (cont.)

Redeem Christian Church of God (Fountain of Love)

Reformed Presbyterian Church of Scotland

River of Life Church, Dumfries

Scottish Ahlul Bayt Society

Scottish Association of Muslim Families

Scottish Pagan Federation

South Lanarkshire Muslim Welfare Society

South Uist and Benbecula Free Church

Stornoway Free Church of Scotland

Stornoway Reformed Presbyterian Church of Scotland

The Anglo Catholic Church of Europe

The Apostolic Church in Scotland: Scottish Charity No. 037835

The Christian Institute

The Free Presbytery of Glasgow and Argyll (Free Church of Scotland)

The Kirk Session of Kiltarlity, Kirkhill and Beauly Free Church of Scotland

The Methodist Church

The Tron Church, Glasgow

Thurso & North Coast Free Church

Torry United Free Church of Scotland

United Free Church of Scotland Committee of Christian Life and Mission

ViZion church

Voice of the Voiceless

Western Isles Presbytery of the Free Church of Scotland

Woodfarm Education Centre

Family or parental support group (n=4)

Bayswater Support Group

Children of Transitioners

Glasgow City Parents Group

Transparentsees

LGB groups (n=3)

Scottish Lesbians

Gay Men's Network

LGB Alliance
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LGBTQI+ groups (n=13)

Anent Transphobia

Equality Network

Glasgow Inclusive Cycle Club

LGBT Health and Wellbeing

LGBT Humanists

LGBT Youth Scotland

LGBT+ Network for Change

Pride in STEM

Proud Changemakers

Stonewall Scotland

The Gender Identity Research and Education Society (GIRES) - a registered charity

The Kite Trust

Trans Rights Youth Commission

Medical, psychology or counselling group or body (n=17)

American Academy of Medical Ethics

Association of Christians in Counselling and Linked Professions

Association of Clinical Psychologists UK (ACP-UK) Scotland Network

British Association for Counselling and Psychotherapy

British Psychoanalytic Council

British Psychological Society (BPS)

Christian Medical Fellowship

COSCA (Counselling & Psychotherapy in Scotland)

General Medical Council

International Foundation for Therapeutic and Counselling Choice

Nursing and Midwifery Council

Psyrenity Psychology

Royal College of General Practitioners Scotland

Royal College of Nursing Scotland (RCN Scotland)

Royal College of Psychiatrists in Scotland

Scottish Council on Human Bioethics

UK Council for Psychotherapy

Political party or trade union (n=10)

ALBA Party

ASLEF
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Political party or trade union (cont.)

Christian Peoples Alliance

Labour Women's Declaration

Labour Women's Declaration Scotland

NASUWT

Perth & Kinross branch of Scottish greens

Scottish TUC

UNISON Scotland

University of Glasgow Branch of the Universities and College Union

Public body or local authority (n=2)

Equality and Human Rights Commission

Stirling Council

Social work, legal or community safety group or body (n=5)

Law Society of Scotland

Scottish Association of Social Work (SASW)

The Evidence Based Social Work Alliance (EBSWA)

The Professional Standards Authority for Health and Social Care

The Scottish Community Safety Network

Third sector (n=7)

CEMVO Scotland

Change Mental Health

Children in Scotland

Coin-Operated Press

Inclusion Scotland

Waverley Care

White Ribbon Scotland

Women'’s groups (n=7)

Equality Watch Scotland

Fife Women's Aid

For Women Scotland

Hemat Gryffe Women's Aid

The Scottish Women's Convention

Transwidows.com

Women's Rights Network Scotland
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Annex 3 — Easy Read Closed Questions

Total respondents = 3

Question 1: Do you agree that there should be a new law to stop conversion

practices?
Yes No Don’t know Total
3 0 0 3

Question 2: How do you feel about the Scottish Government’s plan to make
conversion practices a crime?

Support Do not support Don’t know Total
2 0 1 3
Question 7: What do you think about the penalties?
Penalties are fair | Should be higher | Should be lower Don’t know Total
0 0 0 3 3

Question 12: How do you feel about our plan that breaking either of the civil

orders would be a criminal offence?

Agree

Do not agree

Don’t know

Total

3

0

0

3
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