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1 Introduction 

The Scottish Beer & Pub Association (SBPA) have requested Europe Economics to help the SBPA in its 

submission to the consultation on the first part of the proposed Scottish Code of Practice.  

Europe Economics is an independent consultancy which specialises in economic regulation, competition 

policy, and the application of economics and econometrics to public and business policy issues. Our public 

policy work includes evaluation, impact assessment analysis and other economic analyses of regulation and 

policy initiatives. We advise a wide range of clients including government departments, regulators, the 

European Commission and the European Parliament, companies large and small, industry and professional 

representative bodies, law firms, public affairs advisors and charitable bodies. 

The SBPA would particularly welcome a view and critique to questions Q27 and Q28, which relate to the 

partial Business and Regulatory Impact Assessment (BRIA) undertaken by the Scottish Government (and 

provided in Annex B of the consultation document). The questions read as follows: 

• Question 27: Please give us any views you have on the content of this partial impact 

assessment. 

• Question 28: Do you have, or can you direct us to, any information that would assist in 

finalising this assessment? 

The consultation encourages comments related in particular to the costs, benefits and options not captured 

in the analysis. Responses should ideally be supported by evidence, and indicate any additional information 

that could inform the BRIA. 
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2 Background 

The Tied Pubs (Scotland) Bill was passed unanimously by the Scottish Parliament on 23 March 2021, and 

became an Act on 5 May 2021. The Act provides for a Scottish Pubs Code (the “Code”) to govern the 

relationship between pub companies and tied pub tenants and establishes a Scottish Pubs Code Adjudicator 

(the “Adjudicator”) to oversee and enforce the code.  

Following the Act, the Code will be made through secondary legislation and will need to be approved by the 

Scottish Parliament. It is expected that the Code will cover a range of topics. These have been provided as: 

i. Market Rent Only leases. 

ii. Guest beer agreements.  

iii. Rent assessments (outside of Market Rent Only leases). 

iv. Information to be provided to prospective tenants.  

v. Information for compliance following directions from the Adjudicator (who will oversee and enforce 

the code). 

vi. Setting and issuing of penalties for non-compliance. 

vii. Fees and expenses for arbitration. 

 
It has been made clear that the responses to the consultation should not be in terms of whether or not 

regulation is needed (as this has already been established in the Act), but on what aspects should be contained 

in the Code. We also understand that the responses to the current consultation relate to aspects (i) and (ii) 

only. Issues (iii) – (vii) will be subject to another consultation (planned for Spring 2022). 

The consultation document states that aim of the legislation is “to ensure that there is a balanced relationship 

between the position of the business which owns the pub and the tenant”. The Act is part of it as it “promotes 

fairness and equitable treatment within commercial agreements”. 

Following this, the Scottish Government is seeking to deliver a Code that is consistent with the regulatory 

principles set out in the Act. The principles are listed below (with added headings): 

a. “Fair and lawful” dealing by pub-owning businesses should be fair and lawful in relation to their 

tied-pub tenants. 

b. “Not be worse off”: tied-pub tenants should not be worse off than they would be if they were 

subject to neither a product tie nor a service tie. 

c. “Fair share of risk and rewards”: any agreement between a pub-owning business and a tied-pub 

tenant should fairly share the risks and rewards amongst the parties. 

 

The responses to the consultation are important because these will need to be considered by Ministers 

before a final decision on the proposals for Market Rent Only leases and guest beer agreements is made. The 

analysis of consultation responses is always important in all preliminary impact assessment stages leading to 

a regulatory change. However, this seems particularly important for the present case because the BRIA 

contains significant important omissions that would need addressing. It is impossible to gauge, at present, the 

true impact of the envisaged options and this is for two reasons: (1) there is no clear identification of the 

impacts and the range of unintended effects the different options are likely to trigger, but more importantly; 

(2) the BRIA assumes no reaction from stakeholders in response to the envisaged regulatory change or 

impacts in the medium to long run.  

As we argue in the rest of the paper, it is imperative that these aspects are corrected otherwise Ministers 

might be facing a situation that has not only radically transformed the pub sector, but one that will realise 
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unexpected losses for all: pub-owning businesses, but also breweries, tenants, consumers and prospective 

tenants willing to join and be part of this crucial sector.  
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3 Current issues with the BRIA  

In this Chapter we describe the findings contained in the BRIA. We have reviewed the evidence provided, 

the options and the estimated impacts therein. The results, as stated in the BRIA, are discouraging.  

We shall review them along the following headings: 

• Lack of evidence. 

• Sub-optimal / poor policy options. 

• Estimated impacts are all negative. 

• Summary. 

3.1 Lack of evidence 

The BRIA is structured along the different headings typically required in an impact assessment. Although this 

is useful, it is very clear that the different elements lack proper justification and quantification. 

Quantification 

In its first heading (“Purpose and intended effect”) the BRIA does not provide enough evidence that might 

help any reader quantify the extent of the problem. In fact, it appears that all the evidence mentioned would 

seem to indicate the contrary (this is, the “no existence” of a problem).  

This is because: 

• According to a 2016 study carried out by the Scottish Government, “no part of the pub sector” appeared 

to be unfairly disadvantaged.1 

• There are “many strong and effective relationships” between landlord and tenants in the sector (albeit 

this might “not always be the case”).2  

• The consultation paper mentions the agreed action is in response to the evidence put forward.3 However, 

the conclusions of the Economy, Energy and Fair Work Committee to the Stage 1 Report on the Tied 

Pubs (Scotland) Bill read as “the Committee did not agree that legislation is required, and does not 

support the general principles of the Bill”.4 

An idea of the size of the subjects requiring a change in the regulation is of paramount importance in any 

impact assessment. In any public intervention it is usually expected that stakeholders will be affected in 

different ways (opposite sides being typically referred to as “winners” and “losers”). As regulation is likely to 

affect differently one and others, policy makers need to clearly identify how many of those are likely to be in 

each field, or at least have an approximate idea. This is because it is understood that any Government would 

need to avoid regulating in a situation where there very few “winners” and a lot of “losers” as a result of 

 
1 The paragraphs reads as follows: “In 2016, the Scottish Government carried out a study to help decide whether 

legislation on the operation of pub-owning businesses in Scotland needed to be introduced. The research was hampered 

by a lack of input from tenants but it found that whilst there was some dissatisfaction with parts of the tied pub 

arrangement, no part of the pub sector appeared to be unfairly disadvantaged”. 
2 “There are many strong and effective relationships between landlord and tenants in the sector but evidence gathered 

before and during the parliamentary process of the Bill suggested this is not always the case.” 
3 At Stage 1 of the Bill, the UK Government’s review of the Pubs Code and Pubs Code Adjudicator in England and 

Wales and the likelihood that legislation would be required at some point to implement the Economy, Jobs and Fair 

Work Committee’s recommendations on the Bill. 
4 Paragraph 178: “The Committee, whilst commending the intent behind the Bill, is not agreed that legislation is required, 

and does not support the general principles of the Bill”. The Committee agreed the final recommendation by majority 

decision. For 6, Against 2, Abstentions 1. 
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public action. However, this is exactly what seems to be concluded from the above statements where it can 

be seen that “no part of the pub sector” appeared to be unfairly disadvantaged or that effective relationships 

happen but this might “not always be the case”. Hence, without proper justification of the numbers affected 

it is difficult to justify the action (as any impacts could be affecting only a very small share of the population).  

Flawed rationale 

The consultation paper states that the Government has decided to intervene based on “reasons of fairness”. 

The centrepiece of the argument seems to be directed towards breaking the commitments tenants and pub-

operating businesses have previously made in relation to the purchases of tied products (MRO), and 

exclusivity of supply agreed (allowing other beers than those agreed in the contract).5 The paper then 

concludes that this would help tackle inequality and achieve a “fairer and more balanced tied pub sector”. 

However, the Government has not asked itself three very important questions. These are:  

• Why do tied contracts exist in this sector?  

• Why do tenants freely accept signing them? and  

• What would happen if tied contracts disappeared? 

If these questions are investigated, the following will be concluded. 

One: Under the beer tie, companies and tenants are linked in a contract which establishes the pub-owning 

business as the unique supplier of beer (usually sold at higher prices, what is called the “wet rent”) and offers 

in return a lower property rent (the “dry rent”) to the tenant along with other benefits (ranging from 

investment on the premises to training and advice, and technically referred to as special commercial or 

financial advantage, SCORFA). 

Two: The beer tie has developed in a context characterised by the presence of two very different players 

(the tenant and the pub-owning business) each with different capabilities and roles to be undertaken. This 

system has been developed because both tenants and pub-owning companies obtain significant benefits from 

such agreements.  

• For the tenant, the advantages include: it does not take on risk in relation to the product (supply, 

purchase, transport, stocking costs or management); and usually requires substantially less investment (in 

equipment, or training of personnel).  

• For the pub-owning business, the advantages include that: it can retain greater control over the sale of 

the product (including conditions about where and how it is sold); and might promote non-price 

competition and improved quality of services. These might include: client-specific investments to be made 

such as in special equipment or training (which might not take place otherwise); transfer of know-how 

(which might not take place if companies feat this can be made available to other contexts or 

competitors); or help create a brand image by imposing a certain measure of uniformity and quality 

standardisation on the distributors.  

Three: It needs to be recognised that the rewards achieved for both parties are asymmetrical and counter-

cyclical: the pub company “helps” in times of low-returns but “takes” part of the revenue in times of high-

returns. But the relationship does not stop there. When faced with new hard times, the tenant might want 

to ask for advice and help (also financial) from the pub-owning business (perhaps nothing has been more 

representative of this than the recent actions taken in response to the COVID pandemic, with pub-owning 

businesses providing all type of financial and other support in order to mitigate the very negative 

consequences for the sector of recent lockdowns). The tie thus gives additional protection and sustainability 

to a tenant’s business that does not exist under the free-of-tie model. 

 
5 The relevant paragraph reads as: “The code will rebalance the relationship by creating arrangements for tenants to be 

able to request Market Rent Only leases (at market rent rates, which are free of ties), and to request guest beer 

agreements (enabling the tenant to sell at least one beer of their choice). The first Government consultation, beginning 

in November 2021, focuses on these areas of the code.” 
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Four: The fact that the expected benefits from good times are higher for the pub-owning business is 

recognised as a “risk sharing” mechanism. This is very well explained, for example, in the IA undertaken by 

the UK Government (published by the Department for Business, Innovation and Skills in January 2015, No: 

BIS0395):  

“The tie is also a profit and risk-sharing mechanism. If the tenant does well (sells more beer) they will pay more 

“wet rent” and, conversely, in hard times they will pay less. For the tenant this means running a pub costs less 

up front and has less downside risk. The pub owning company is also an experienced partner with an incentive 

to help increase sales. The two parties have a shared incentive to invest in the pub. For the pub owning company 

the risk sharing element of the tie makes getting tenants easier by reducing their upfront cost while not 

necessarily reducing their overall rent depending on the success of the business. The cost of tenants failing also 

gives the pub owning company an extra incentive to help the tenant succeed.” 

3.2 Sub-optimal / poor policy options 

The BRIA correctly identifies that in order to assess the impacts of a regulation, these need to be done in 

relation to a baseline, or “do nothing” situation. However, the way the policy alternatives have been proposed 

is incomplete. The BRIA identifies only two options: 

• Option 1 – do nothing: This option is the baseline against which the costs and benefits of Option 2 

are considered.   

• Option 2 – introduce a Scottish Pubs Code: introduce a Code with two requirements for pub-

owning businesses: to offer an MRO lease or a guest beer agreement if requested by the tenant. The 

Code will also include other elements6 which will be subject to another consultation (Spring 2022). 

The BRIA subsequently establishes that Option 1 is not feasible because Ministers are required to introduce 

a Code and appoint an Adjudicator in compliance with the Act. However, this conclusion is extremely 

simplistic as the Code could be implemented in alternative ways: for example, the Code could contain 

different options for the provision of MRO and guest beer provisions.  

To clarify the action of governments, impact assessments usually break down any envisaged action into 

different components or options. This also allows identifying which of the actions are likely to yield higher 

benefit to society (and discard those that do not justify the incurred costs). It also facilitates grouping different 

types of policies together. 

Therefore, the BRIA should analyse the problems in a framework which allows for the following: 

• Option 1 – do nothing or do minimum: a naïve option should be contemplated to allow a baseline 

against which to measure the remaining proposed options. This will envisage a minimum requirement 

from the Code with the expectation that the subsequent proposed options will overcome this option (in 

terms of analysed costs and benefits). One suggestion here would be that Option 1 includes only the 

requirement of pub-operating business to provide information to prospective tenants. 

• Option 2 – introduce an MRO. This should envisage different possibilities: Option 2a, 2b, 2c…  

• Option 3 – allow for a guest beer. Different possibilities: Option 3a, 3b, 3c… 

• Option 4 – introduce other provisions: (related to rent assessments, information for compliance 

following directions from the Adjudicator, setting and issuing of penalties for non-compliance, fees and 

expenses for arbitration, etc. to be pursued in 2022). 

• Option 5 – combinations of the above: for example Option 1 + 2a + 3b + 4; Option 1 + 2b + 3c. 

 
6 iii. Rent assessments (outside of Market Rent Only leases); iv. Information to be provided to prospective tenants; v. 

Information for compliance following directions from the Adjudicator (who will oversee and enforce the code); vi. 

Setting and issuing of penalties for non-compliance; vii. Fees and expenses for arbitration. 
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3.3 Estimated impacts are all negative  

The impacts provided in the BRIA need proper revision and this is for two reasons: (1) at present, without 

further analysis, the conclusions seem to point towards a lack of need for the two items under consideration 

(the MRO and the guest beer); (2) the analysis does not properly develop the unintended effects and the 

impacts, once the reaction of stakeholders is taken into account. It is likely that the impacts are shown to be 

even smaller, once these factors are taken into account. These aspects of the BRIA are crucial and require 

immediate action if a well-informed decision needs to be made. 

For the purpose of this section we assess costs and benefits for the different identified stakeholders. As 

indicated above, impacts are assessed as in Option 2 of the BRIA (together for the option of MRO and guest 

beer). The development of additional secondary effects is analysed in the next Chapter. 

Tenants 
The BRIA identifies the first positive impact as derived from the fact that “tenants would be supported to 

have a more balanced relationship with their landlord, where that is necessary”. However, it is not clear 

whether and in which cases is this action necessary. Therefore, it is imperative that a measurement of the 

tenants needing support is established (at least in terms of approximate shares of the tenants under the tied 

model likely to be affected). 

The BRIA also identifies that the envisaged measures (MRO and guest beer) are in fact a money transfer from 

pub-owning businesses to tenants under the tie. As a result, this could result “in improved profits” (for the 

tenants)7. One might ask why should pub-owning businesses  be the ones subsidising the tenants (and not be 

done through the general budget, for example), and might also enquire why are only tenants the ones 

requiring such help (and not leaseholders operating free of tie), but even if this is accepted, it is not clear the 

impact that both recommended measures will be able to achieve. The evidence about how much income tied 

tenants receive is mixed and “it is difficult to state whether this would be improved as a result of the Scottish 

Pubs Code”. This lack of evidence needs to be assessed against two additional findings which go against this 

conclusion (stated in the BRIA itself). These are that: “Scottish Government independent research carried 

out in 2016 suggested that in general no part of the pub sector was unfairly disadvantaged”; and that “none 

of the Fully Tied respondents stated that overall beer pricing was a specific issue of dispute within the contract 

itself” (“[t]he analysis suggests that the 3 cohorts are making similar levels of profits, albeit at a total trade 

level and not specifically beer”). 

Moving away from the tied model will have other important implications for tenants. These are recognised 

in the BRIA as:  

• Tenants needing to pay for costs to maintain equipment as part of a guest beer agreement;  

• Tenants needing to take on additional responsibilities, losing access to special commercial or financial 

advantages (SCORFA); and  

• Tenants needing to accept that a pause to investments from pub-owing business might be possible 

(although some provisions are made in the draft regulations we show, in the next Chapter, that these 

are not enough).  

The impacts of such additional factors might be hard to determine beforehand (for example, there is no 

agreement on the sector on the quantification of SCORFA benefits and there are exemptions in the Code 

following investments by pub-owning companies). However, it is important to note that the breaking of the 

 
7 The text in the BRIA reads as follows: “They would be able to request Market Rent Only leases, which might result in 

better tied pub leases or alternatively move to a Market Rent Only lease. This could result in improved profits. Guest 

beer agreements would enable tenants to offer an additional beer and buy this at a competitive price. This may result 

in improved profit for their business and may also result in improved choice for consumers. It should be noted many 

tenancies are able to request guest beer at present”. 
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previous commercial arrangement (tied contracts) will not come for free. This is something that needs to be 

communicated to tenants to avoid disappointment when taking any of the envisaged actions. 

But the most important limitation of this bit of analysis is the fact that the number of pubs in offer under the 

tied agreement is likely to reduce. This is something that is recognised in the BRIA (“There are likely to be 

fewer opportunities for tenants to rent a tied pub, as the sector is likely to contract”)8 and one aspect that 

we expand in the next Chapter below, as a result of the unexpected effects of the measures. 

In summary, the results of this bit of analysis are discouraging. With the help of the BRIA we have established 

that: 

• There is no quantification of there being a need for intervention in this sector. In fact, the little evidence 

provided would seem to indicate the opposite (“no part of the pub sector” appeared to be unfairly 

disadvantaged). 

• In those situations where the envisaged policy options are to be used, there is no certainty that this will 

improve the incomes of tenants. If anything, they will see a lot of their benefits under the tied contract 

disappear (SCORFA, etc.). 

• However, the little certainty provided by the BRIA seems to indicate that as a result of the intervention 

the sector will contract (reducing the opportunities for current tenants and new entrants). 

Pub-owning businesses 
Pub-owning businesses take the worse part in the BRIA. Although some benefits are recognised in terms of 

the fact that “pub-owning businesses would be required to operate in a regulated environment, under the 

terms of the code” (providing “consistency across the sector and reduce ambiguity about what is expected 

from businesses”) this preliminary finding is contradicted in the same BRIA when it says that the “Code may 

provide less flexibility and less certainty for pub-owning businesses to run their businesses, as tenants can 

request MRO leases”. 

What seems clear is that the measures will impose costs on pub-owning companies. The BRIA has identified 

these as: 

• “A levy on pub-owning businesses, to contribute towards the adjudicator’s expenses” (albeit the scale of 

any levy is as yet unknown);  

• Costs of “around £7,000 per pub” (to account for the reduction in wet rent but also the reduction in 

the provision of tied pub services, and the change in dry rent); and  

• “Additional administration” and requirements related to the development of “new processes, for 

example to deal with Market Rent Only (MRO)” (which will also result in additional costs). 

The implications of the guest beer provision have not been properly established in the BRIA. However, these 

are not hard to predict. Tied contracts are based on an offering which includes a combination of agreed 

prices for wet and dry rent. The current guest beer provision is at risk at reducing the stream of revenues 

of the pubco to be received via the wet rent. If these changes are too large, it will simply make the tied model 

more risky and less attractive. The consequences of this are very well described in the contribution by Jamie 

Delap at the 24th Meeting 2020, Session 5, of the Economy, Energy and Fair Work Committee, when noting 

the importance of the wording of that provision: “If it just leads to another macro lager being offered on the 

bar, which is being brought in at a cheaper price, that will simply devalue the tied tenancy and therefore alter 

the economics, but it will not enhance the offering. It would be important to word the provision in such a 

way as to avoid serious unintended consequences that could be very damaging.”9 

 
8 The BRIA also states that “Modelling for the English and Welsh Pubs code identified that numbers of tied pubs were 

likely to decrease as a result of the code (although it should be noted a number were already unviable)”. 
9 Relevant paragraph reads as: “I would like to address Willie Coffey’s question about the guest beer, because it is 

important. The wording of that provision, if it is to be included in the bill, will be incredibly important. If it just leads to 

another macro lager being offered on the bar, which is being brought in at a cheaper price, that will simply devalue the 
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The results of the BRIA and evidence stated in the Economy, Energy and Fair Work Committee meeting 

show significant impacts for pub-owning businesses. These are related to: 

• An envisaged levy (undetermined, at present) to contribute towards the adjudicator’s expenses; 

• Net reduction in wet rent following an MRO (even after accounting for the reduction in the provision of 

tied pub services and the change in dry rent);  

• Additional administration costs derived from new processes to deal with MROs. 

• Lower revenues in cases where guest beers requirements. 

As a result, one might ask how will pub-owning businesses accept a situation which makes them worse off 

than the current status quo. And the response is that probably they will not. When given the option, pub-

owning companies produce, at present, different contracts in order to accommodate in the best possible way 

to different potential tenants. Those more experienced and wanting to take higher risk might go for a free of 

tie option; others might decide to operate under the supervision and umbrella of a pub-owning company. 

However, if one of the contracts becomes unprofitable or too risky for the pub-owning business it should 

come as no surprise that companies will decide to terminate such type of contracts. It is very likely that the 

resulting outcome of the two envisaged measures (MRO and guest beer) would be the elimination of tied 

contracts in favour or other type of contracts. In fact, this is something that is already recognised in the BRIA. 

It says: “As a result, it is anticipated that some pub-owning businesses will turn their tied pub tenancies into 

management agreements or other businesses”. 

Of course, the cost of funding an adjudicator is already likely to be significantly higher in Scotland than in 

England & Wales (on a “per pub” basis and because of the fixed costs spread across a much smaller number 

of tied pubs). If the number of pubs contract even further (as anticipated, and indeed as experienced in 

England & Wales in a very significant way), this cost becomes even more onerous on pub businesses, again 

with significant implications (reducing the ability to re-invest in supporting their tied pub estate).   

Other 

One might think that the envisaged impacts could have a positive outcome on some other stakeholders, but 

this is not the case.  

In relation to brewers, the BRIA writes that “If guest beer agreements are focused on beers with small 

production levels, this could have knock-on benefits to the brewing sector by opening up access to on-trade 

venues”. However, for large brewers this will not be the case: “There may be some costs to brewers who 

are linked to pub-owning businesses. If tenants choose an MRO lease or supply guest beers then the pub may 

sell less of the beer they currently supply. The brewers may also receive less for the beer, as tenants will be 

able to shop around.” 

In relation to consumers it seems that these will benefit from an “improved variety of beers provided”, 

although the final impact on them might be negative because “if fewer tied pubs become available this may 

result in fewer opportunities to drink and meet people socially”. Moreover “prices may rise due to supply 

not meeting demand.”  

3.4 Summary 

This chapter has simply described the findings contained in the BRIA and the conclusions that one can reach 

are concerning. 

 
tied tenancy and therefore alter the economics, but it will not enhance the offering. It would be important to word the 

provision in such a way as to avoid serious unintended consequences that could be very damaging.” See comments from 

Jamie Delap Economy, Energy and Fair Work Committee, Official Report, 18 August 2020,  

https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=12755. 

https://archive2021.parliament.scot/parliamentarybusiness/report.aspx?r=12755
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• There is no quantification of there being a need for intervention in this sector. The envisaged provisions 

for MRO and guest beer might be in fact affecting very few tenants (as “no part of the pub sector” appears 

to be unfairly disadvantaged). 

• Where the envisaged policy options are to be used, there is no certainty that this will improve the 

incomes of tenants (in fact, they will see a lot of their benefits SCORFA, etc…, disappear).  

• There are signs of a net reduction for pub-business companies MRO and guest beer provisions. There 

are also additional administration costs derived from new processes to deal with MROs. 

• Due to the risk of MRO and guest beer request, it is very likely that tied contracts will disappear. This is 

made clear in the BRIA by stating that intervention will contract the number of tied pubs in favour or 

other models, in particular direct management. 

 

A fair representation of the cost and benefits table could look like the following. 

Table 1: Cost and benefits of Option 2 – Introduce a Scottish Pubs Code 

Benefits 

- Opportunities to rebalance relationship with landlord - UNCERTAIN  

- MRO could result in improved profits for pubs - UNCERTAIN  

- Guest beer agreements could create greater consumer choice. 

 

Costs 

- Levy to pub-operating businesses.  

- Reduction in benefits from the tie (SCORFA, etc…) for tenants. 

- Net reduction of revenues for pub-owning businesses. 

- Less investment in pubs. 

- Contraction in the numbers of tied pubs (costs for new entrants and less choice for consumers). 
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4 Unintended effects 

The BRIA has identified a number of failures with the current draft regulations. These are derived from the 

different provisions (or lack of) envisaged in therein. In this Chapter we have identified the type of issues that 

make the Code inefficient and responsible for a number of unintended effects. Some of these are derived 

from the analysis in the previous chapter (all identified in the BRIA). For others we give our interpretation of 

the most likely outcome.  

4.1 Failures identified in the BRIA 

Fundamental break in the relationship: MRO 

The automatic right to exercise the MRO option, as currently drafted, relaxes the previous relationship 

between tenants and pub-owning business (and one that has been agreed and signed in a contract). The 

consequences of this are the imposition of a high cost and risk of holding a tied contract (an envisaged levy, 

net reduction in wet rent, administration costs). The BRIA has concluded that the number of tied agreements 

will be reduced in time, and this is not surprising: as pub-owning companies are aware of such higher risks 

and costs, the result will be that the contracts do not take place in the first instance (or are not renewed in 

the same terms, in the case of existing contracts). There is also a risk in alternative contract arrangements 

taking place, which could see tenants engage in other forms of ties following an MRO (for example through 

conditions imposed in a “brewery loan”), in which case the range of beers supplied could be even reduced, 

hence limiting the choice of beers for consumers, in comparison with the previous situation. 

A change in the stream of revenues: “Guest beer” provision 

The current draft regulation does not provide any details of how this should take place. If high volumes are 

permitted this will significantly change in the financial conditions of the contract (the flows of revenues from 

wet and rent) which will just add to the weakening of the model. This will have similar implications to those 

of the existing MRO option, this is, a reduction of contracts in such terms.  

Another possibility is that new contracts shift towards other ones which instead of contemplating the guest 

beer request as an event that might take place with a certain probability, companies already allow this from 

the very beginning of any new contract. Of course, the pub-owning company will not lose money in the new 

contract as it will simply change the wet-dry allowance to make the stream of revenues unchanged (in 

comparison to the previous contracts). The implications of this change will be seen in tenants, who from that 

moment onwards will have to accept a guest beer (whether they want it or not and resulting in an increase 

in their dry rent). 

Important consequences and restructuring of the sector 

The consequences of both provisions are clear and have been established as: lower investment and lower 

tied contracts. For one, as more and more tied pub tenants use MRO, then, in order to remain commercially 

viable, the pub-owning business would have to start cutting back on some of their costs or divert the spending 

towards managed and management contract pubs. But in addition, one would also expect some of these pubs 

to be placed under direct management (those that could afford to support a full-time manager), while others 

could be sold off by the pubco into the freehold estate.  

We note that the consultation includes questions that suggest that both provisions might change in the future, 

but, at present, there has been no assessment (in the BRIA, or elsewhere in the document) that allows 

identifying the likely impacts of the different options. 
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4.2 Other problems 

Lower investment 

The ability of the tenant to end the tie will unavoidably jeopardise any decision of investment by the pub-

owning business to their tied pub estate. Investments take time to materialise (they imply a lump sum payment 

in return to a delayed stream of revenues). Freeing the tenants from staying after the investment is made will 

either allow these from reaping the revenues made by the pub-owning business or, more likely, will mean 

that these do not bother in investing in the first instance. Lack of investment in the tied pub sector will result 

in pubs running with lower quality. At a moment where pubs are already struggling with competition this will 

drive further down the sustainability of the sector. The current draft regulation envisages an exception for 

MRO in cases of recent investments. But as we explain in the next heading, this is also likely to yield inefficient 

outcomes. 

Playing with the system 

The current draft regulation envisages an exception to the MRO in cases where a previous investment has 

been made. Through a very complicated system, the Code draft regulation allows pub-owning business not 

to offer an MRO lease following the 5 years of an investment of an amount of £35,000 or more, or 1.5 times 

the annual rent, and 7 years where the investment sum is 10 times the annual rent of the pub or more. The 

rule is well-intended but ignores that any investments below those sums will not be undertaken (or will be 

undertaken at risk of being lost following an MRO agreement). There are also other problems to be observed 

in practice 

One is that investment decisions will now also be directed by regulation (being more efficient to undertake 

a £35,000 investment in two moments separated by 5 years than at once). The implications are that one 

should expect to observe investments in lumps at 5 or 7-year intervals more than at any other times. This is 

a major drawback because it allows stakeholders to “play” with the system. The consequences are in terms 

of efficiency: investment decisions will no longer be determined by economic metrics but by the decision of 

the regulator. The other implication will be to establish what is to be defined by investment for the purpose 

of the regulation. This is defined in the next heading.  

Human capital, “know-how” and business secrets are also investments 

The current draft regulation seems to limit the possibilities of investment to those material improvements 

being made in a pub. This is an approach that is particularly narrow-minded to the understanding of how 

companies compete for both survival and profit. There are a range of investments a company can make, and 

these are not only related to improvements in the form of brick and mortar. The economic universe is full 

of them: investment in training staff (also known as human capital), investment in research and development, 

innovation, or intellectual property all of which might improve the processes used (or specific acquired 

“know-how”). The mentioned items are really important because these are very much likely to take place in 

a tied agreement, and ones that run from the pub-business operator to the tenant. If these investments are 

not recognised at the time of breaking the tied agreement (following an MRO) it is very likely they will not 

take place (the same argument to the investment above would apply here). 

Market rent assessment: incomplete and likely to provide surprises 

The draft regulation envisages appointing a “rent assessor” to determine the market rent which will apply to 

the MRO lease, in situations where the pub-owning business and the tied-pub tenant have not reached 

agreement. There is little guidance on how such an assessor should undertake their duties. This is important 

because a lack of clarity is likely to provide uncertainty, if not disappointment in the sector. For pub-owning 

businesses the impacts seem clear, as previously identified: any rent assessment not taking into account of 

previously-incurred investment will be seen as unfair. However, there is a lot less certainly on how a pure 

market rent assessment might turn out for tenants.  

• The BRIA envisages that tenants will lose the benefits under the tie: “If tenants choose to exercise their 

MRO rights they may lose access to special commercial or financial advantages (SCORFA)”, and as such, 
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this is something to be expected in the new market rent assessment. However, no mention of this is 

made in the draft regulation. 

• The draft regulation envisages no changes in the deposits or advances in rent. However, an external 

assessor might conclude that these are needed if, for example, the risks of rent default are different 

across the tenants. 

• The pub-owning companies have been supportive during the recent months in response to the lockdowns 

imposed by governments following the COVID pandemic. Although there should be not doubt these are 

supports unlikely to take place in market rent options, the regulation should make clear this is the case. 
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5 Rethinking the regulatory options 

The previous chapters provide a very pessimistic picture of the current draft regulations, as the assessment 

of impacts seems to yield negative or very negative outcomes. This is simply a reflection of the evidence 

provided in the BRIA and other straightforward undertaken analysis. 

This Chapter provides alternative options for the implementation of the MRO and the guest beer which wold 

correct for the identified problems.  

The Scottish Government policy teams addressing the implications of the regulation should analyse the 

impacts of the options proposed below as a way to correct the identified failures of the current regulations.  

These are: 

• Option 1 – do nothing or do minimum. 

• Option 2a – introduce an MRO as in draft regulation.  

• Option 2b – introduce an MRO that recognises investments and intangibles.  

• Option 3a – allow for a guest beer as in draft regulation.  

• Option 3b – allow for a guest beer in small volumes (such as local or low production beers). 

These are reviewed below, in turn. 

Option 1 – do nothing or do minimum 

A requirement for pub-operating business to only provide information to prospective tenants. This option 

should be used as baseline and one where to add the additional envisaged options (below). 

Option 2a – introduce an MRO as in draft regulation 

In this case it is essential that a proper assessment of the following items is undertaken: 

• Likely number of tenants that feel disadvantaged with the current situation. The findings should aim to 

provide enough evidence so as to clearly reject the finding by the Scottish Government (2016): “no part 

of the pub sector was unfairly disadvantaged”; 

• Expected changes in tenant’s revenues following MRO (at present not available). The findings need to 

take into account the reduction in current tied services (SCORFA, etc…) and many of the other services 

expected to be reduced following the ending of tied contracts (investment in training, transfer of know-

how, support during unexpected extreme events such as lockdowns), for which tenants should be 

properly informed. Other likely changes in market rents following independent rent assessments should 

also be assessed (which could go in the form of additional deposits for tenants considered at higher risk 

of solvency if independent rent evaluations are based on market grounds only). 

• Likely reduction in investment (in situations where this is likely to be away from the focal points allowed 

after 5 and 7 years), and impact for the overall efficiency of the sector. 

• Expected number of MROs following the regulation. 

• Likely reduction in the number of tied pubs in favour of managed pubs or other forms of tenancy (the 

figures for England and Wales before and after the date of introduction of the Act, can be used to provide 

an expected trend). Implications for new tenants or existing tenants looking for changes in tenancies. 

Option 2b – introduce an MRO that recognises investments and intangibles 

This option would make an allowance for including all the investments that pub-owning businesses make 

towards tenants. A log registry of all investments (in property but also in human capital) undertaken by pub-

operating business could be made, also accounting for other the intangibles provided to tenants (know how 

and processes which might be specific and internal to the pub-operating business and which are being 

transferred to the tenants). The same requirements as in option 2a should be provided: 
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• Likely number of tenants that feel disadvantaged with the current situation.  

• Expected changes in rent after capitalising all previous investment made by pub-operating businesses 

(SCORFA, investment in training, transfer of know-how, support during COVID). 

• Likely reduction in investment (presumably zero or close to zero); 

• Likely increase in contract with a shorter time length (presumably zero or close to zero). 

• Expected number of MRO following the regulation. 

• Likely reduction in the number of tied pubs in favour of managed pubs or other forms of tenancy 

(presumably no or very little change). 

Option 3a – allow for a guest beer as in draft regulation 

The following items should be assessed: 

• Likely number of tenants that feel disadvantaged for not being able to introduce a guest beer option in 

the current situation.  

• Expected changes in revenue stream for pub-owning companies after introducing guest beers at different 

volumes (small, medium and large amounts). 

• Expected changes in new contracts by pub-owning companies (changes in dry rent following the 

allowance, by default, of guest beers in the agreements). 

• Expected number of guest beer requests following the regulation. 

• Likely reduction in the number of tied contracts in favour of alternatives (managed pubs or other forms 

of contracts). 

Option 3b – allow for a guest beer in small volumes (such as local or low production beers) 

The following items should be assessed: 

• Likely number of tenants that feel disadvantaged for not being able to introduce a guest beer option in 

the current situation.  

• Expected changes in revenue stream for pub-owning companies after introducing low-volume guest 

beers. 

• Expected changes in new contracts by pub-owning companies (presumably very little). 

• Expected number of guest beer requests following the regulation. 

• Likely reduction in the number of tied contracts in favour of alternatives (presumably very few). 
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6 Findings 

In response to the original request, to provide a view and critique to questions Q27 and Q28, this report 

has identified the following. 

Question 27: Please give us any views you have on the content of this partial impact assessment. 

The first thing to note about this partial impact assessment is that it is very evidently “partial” (and hence, 

incomplete). It is important that the following issues are corrected as a matter of urgency. 

Lack of evidence: The BRIA is structured along the different headings typically required in an impact 

assessment, and this is welcome. However, it does not provide enough evidence that might help any reader 

quantify the extent of the problem. In fact, it appears that all the evidence mentioned would seem to indicate 

the contrary. This is because there are previous findings showing that “no part of the pub sector” appeared 

to be unfairly disadvantaged and that there are “many strong and effective relationships” between landlord 

and tenants. The action seems also to be against the recommendations of the Economy, Energy and Fair 

Work Committee to the Stage 1 Report on the Tied Pubs (Scotland) Bill which read as “the Committee did 

not agree that legislation is required, and does not support the general principles of the Bill”. Without proper 

justification of the numbers affected it is difficult to justify the action (as any impacts could be affecting only a 

very small share of the population).  

Flawed rationale: The consultation paper states that the Government has decided to intervene based on 

“reasons of fairness”. However, the Government has not asked itself why these contracts exist and why are 

being accepted (and freely signed) by a large number of tenants. If these questions were to be investigated, it 

would be concluded that the beer tie has developed in a context characterised by the presence of two very 

different players (the tenant and the pub-owning business) each with different capabilities and roles to be 

undertaken. This system has been developed because both tenants and pub-owning companies obtain 

significant benefits from such agreements. In addition, the system allows for a risk sharing mechanism whereby 

the pub company “helps” in times of low-returns but “takes” part of the revenue in times of high-returns. 

The relationship is, nonetheless, asymmetrical and counter-cyclical (rewards accrue at different moments in 

time) and this is something that is generally not properly understood (the actions taken during recent 

lockdowns in response to the COVID pandemic, provide an example of how this help might come and in 

which type of economic downturns is to be expected).  

Sub-optimal policy options: The BRIA identifies only two policy alternatives. There has been no room 

allowed for alternative options that might produce a higher social outcome (we provide some 

recommendations as part of our response to Q28). 

Negative impacts: Perhaps the most striking conclusion of the BRIA is that the provided estimated impacts 

are all negative.  

• For tenants the BRIA identifies the first positive impact as derived from the fact that “tenants would 

be supported to have a more balanced relationship with their landlord, where that is necessary”. 

However, it is not clear whether and in which cases is this action necessary. The results of the MRO are 

identified as a money transfer (from pub-owning businesses to tenants) but it has been unable to provide 

evidence about how much income tied tenants would receive (in fact, the BRIA mentions research from 

2016 where it has been found that “in general no part of the pub sector was unfairly disadvantaged”). 

Moving away from the tied model will have other important implications for tenants, and these are 

recognised in the BRIA as: tenants needing to pay for costs to maintain equipment as part of a guest beer 

agreement; tenants needing to take on additional responsibilities; losing access to special commercial or 
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financial advantages (SCORFA); and tenants needing to accept that a pause to investments from pub-

owing business might be possible (although some provisions are made in the draft regulations we show 

that these are not enough). But the most important limitation of this bit of analysis is the fact that the 

number of pubs in offer under the tied agreement is likely to reduce, implying that “There are likely to 

be fewer opportunities for tenants to rent a tied pub, as the sector is likely to contract”. 

• For Pub-owning businesses there will be additional costs, identified as: a levy on pub-owning 

businesses, to contribute towards the adjudicator’s expenses; a net reduction in wet rent following an 

MRO (even after accounting for the reduction in the provision of tied pub services and the change in dry 

rent); additional administration costs derived from new processes to deal with MROs; and lower 

revenues in cases where guest beers requirements. It is very likely that, as a consequence, many of the 

tied agreements cease to exist as “it is anticipated that some pub-owning businesses will turn their tied 

pub tenancies into management agreements or other businesses”. 

• For other stakeholders the impacts are not clear. Small brewers might see an increase in their sales, 

but this will be compensated with lower sales from larger brewers. Consumers might see an increase in 

the number of beers, but this might come at the expense of fewer tied pubs available and a raise in prices.  

There are also some unintended effects of the current draft regulations for which the BRIA had not given 

proper consideration. 

“Guest beer” provision: The current draft regulation does not provide any details of how this should take 

place. If high volumes are permitted this will significantly change in the financial conditions of the contract 

(the flows of revenues from wet and rent) which will just add to the weakening of the model. It is also possible 

that new contracts are being drafted limiting all tenants to include a guest beer (without severely affecting 

pub-owning businesses as these will offer these with a change in the wet-dry allowance to make the stream 

of revenues unchanged, in comparison to the previous contracts).  

Lower investment: The ability of the tenant to end the tie will unavoidably jeopardise any decision of 

investment by the pub-owning business to their tied pub estate. Investments take time to materialise, and 

freeing the tenants from staying after the investment is made (with and MRO) will mean that these do not 

bother in investing in the first instance. The exceptions envisaged in the current draft regulation would not 

sufficiently correct this problem, as pub-owning companies are likely to play with the system (as shown 

below). 

Playing with the system: The current draft regulation envisages an exception to the MRO in cases where 

a previous investment has been made (allowing for some periods and threshold amounts). However, the rule 

ignores that any investments below those amounts will not be undertaken (or will be undertaken at risk of 

being lost following an MRO agreement). There are also efficiency allocation problems related with these 

provisions, as investment decisions might respond to the particular regulatory requirements and not 

economic rationale. 

Human capital, “know-how” and business secrets are also investments: The current draft 

regulation does not account for other investments different to improvements in the form of brick and mortar. 

Other types of investments (in training staff or human capital, innovation, or specific acquired “know-how”) 

should also be taken into account to understand the implications the MRO might have for pub-owning 

companies. 

Market rent assessment: incomplete and likely to provide surprises: The draft regulation envisages 

appointing a “rent assessor” to determine the market rent which will apply to the MRO lease, in situations 

where the pub-owning business and the tied-pub tenant have not reached agreement. There is little guidance 

on how such an assessor should undertake their duties. This is important because a lack of clarity is likely to 

provide uncertainty, if not disappointment in the sector. It should be made clear that a pure market rent 

assessment might turn out in SCORFA being lost, cease of support obtained in very difficult and exceptional 
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circumstances (such as during the COVID pandemic), and changes in the deposits or advances in rent (if 

some tenants are found to be at higher rent default). 

We argue that it is imperial that these aspects are corrected to be able to make the correct decision for the 

sector overall. If not, Ministers might be facing in a few a situation that has not only radically transformed the 

pub sector, but one that will realise unexpected losses for all: pub-owning businesses, but also breweries, 

tenants, consumers and prospective tenants willing to join and be part of this crucial sector.  

Question 28: Do you have, or can you direct us to, any information that would assist in finalising 

this assessment? 

The Scottish Government policy teams addressing the implications of the regulation should analyse the 

impacts of the options proposed below as a way to correct the identified failures of the current regulations.  

These are: 

• Option 1 – do nothing or do minimum. 

• Option 2a – introduce an MRO as in draft regulation.  

• Option 2b – introduce an MRO that recognises investments and intangibles.  

• Option 3a – allow for a guest beer as in draft regulation.  

• Option 3b – allow for a guest beer in small volumes (such as local or low production beers). 

These are reviewed below, in turn. 

Option 1 – do nothing or do minimum 
A requirement for pub-operating business to only provide information to prospective tenants. This option 

should be used as baseline and one where to add the additional envisaged options (below). 

Option 2a – introduce an MRO as in draft regulation 
In this case it is essential that a proper assessment of the following items is undertaken: 

• Likely number of tenants that feel disadvantaged with the current situation. The findings should aim to 

provide enough evidence so as to clearly reject the finding by the Scottish Government (2016): “no part 

of the pub sector was unfairly disadvantaged”; 

• Expected changes in tenant’s revenues following MRO (at present not available). The findings need to 

take into account the reduction in current tied services (SCORFA, etc…) and many of the other services 

expected to be reduced following the ending of tied contracts (investment in training, transfer of know-

how, support during unexpected extreme events such as lockdowns), for which tenants should be 

properly informed. Other likely changes in market rents following independent rent assessments should 

also be assessed (which could go in the form of additional deposits for tenants considered at higher risk 

of solvency if independent rent evaluations are based on market grounds only). 

• Likely reduction in investment (in situations where this is likely to be away from the focal points allowed 

after 5 and 7 years), and impact for the overall efficiency of the sector. 

• Expected number of MROs following the regulation. 

• Likely reduction in the number of tied pubs in favour of managed pubs or other forms of tenancy (the 

figures for England and Wales before and after the date of introduction of the Act, can be used to provide 

an expected trend). Implications for new tenants or existing tenants looking for changes in tenancies. 

Option 2b – introduce an MRO that recognises investments and intangibles 
This option would make an allowance for including all the investments that pub-owning businesses make 

towards tenants. A log registry of all investments (in property but also in human capital) undertaken by pub-

operating business could be made, also accounting for other intangibles provided to tenants (know how and 

processes which might be specific and internal to the pub-operating business and which are being transferred 

to the tenants). The same requirements as in option 2a should be provided: 

• Likely number of tenants that feel disadvantaged with the current situation.  
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• Expected changes in rent after capitalising all previous investment made by pub-operating businesses 

(SCORFA, investment in training, transfer of know-how, support during COVID). 

• Likely reduction in investment (presumably zero or close to zero); 

• Likely increase in contract with a shorter time length (presumably zero or close to zero). 

• Expected number of MRO following the regulation. 

• Likely reduction in the number of tied pubs in favour of managed pubs or other forms of tenancy 

(presumably no or very little change). 

Option 3a – allow for a guest beer as in draft regulation 

The following items should be assessed: 

• Likely number of tenants that feel disadvantaged for not being able to introduce a guest beer option in 

the current situation.  

• Expected changes in revenue stream for pub-owning companies after introducing guest beers at different 

volumes (small, medium and large amounts). 

• Expected changes in new contracts by pub-owning companies (changes in dry rent following the 

allowance, by default, of guest beers in the agreements). 

• Expected number of guest beer requests following the regulation. 

• Likely reduction in the number of tied contracts in favour of alternatives (managed pubs or other forms 

of contracts). 

Option 3b – allow for a guest beer in small volumes (such as local or low production beers) 
The following items should be assessed: 

• Likely number of tenants that feel disadvantaged for not being able to introduce a guest beer option in 

the current situation.  

• Expected changes in revenue stream for pub-owning companies after introducing low-volume guest 

beers. 

• Expected changes in new contracts by pub-owning companies (presumably very little). 

• Expected number of guest beer requests following the regulation. 

• Likely reduction in the number of tied contracts in favour of alternatives (presumably very few). 

 

 

 

 


