
The Legislative Framework

1  Do you agree that existing legislation relating to burial and cremation should be repealed and replaced by a new legislative framework?

Yes

Please enter any additional comments here:
Archaeology Scotland accepts that there is a pressing need for changes to the management and delivery of burial provision due to the scarcity of burial space,
the lack of available funding (particularly to care for historic sites), and from the fragmentary and inconsistent legislation that limits best practice in graveyard
management and conservation. We agree that the steps taken to address these issues should be both pragmatic and offer a long-term solution.
We are concerned, however, that 5 years on from the previous consultation (Death, Certification, Burial and Cremation, 2010) the full implications of changes to
the legislation have yet to be adequately explained. It is difficult therefore to fully appreciate how proposals might affect graveyards in practice and to identify the
most appropriate safeguards to protect the heritage values of historic graveyards and this needs further research.
We have answered the questions which are of relevance to our archaeological interests.



2  Are there any particular powers that are required by Burial Authorities or Cremation Authorities that are not provided for by current
legislation?

Are there any particular powers that are required by Burial Authorities or Cremation Authorities that are not provided for by current legislation?:
We would re-iterate the ALGAO:Scotland response to the 2010 consultation about the need to give due regard to safeguarding undesignated historic environment
assets and the need for consultation with local authority archaeologists when proposing managing change.
There are a significant number of sites where owners cannot be identified and new legislation should seek to clarify responsibility and procedures where this is
the case.
We endorse the NCCSS call for statutory duty on Burial Authorities to develop conservation strategies for all historic burial sites prior to grave or gravestone
re-use.

3  Do you agree that the proposed Burial and Cremation (Scotland) Bill should apply to all cemeteries and crematoria in Scotland,
regardless of whether they are publically or privately operated? If not, please set out reasons why not.

Don't Know

If not, please set out reasons why not.:
We are concerned that it is not entirely clear from the consultation document what the framework proposed for legislative change actually encompasses. It is
difficult therefore to fully appreciate how proposals might affect graveyards in practice and to identify the most appropriate safeguards to protect the heritage
values of historic graveyards. The Review Group’s 2007 recommendations appear explicit on the desirability for an inclusive framework:

- Regardless of ownership all cemeteries, burial grounds of whatever type, and crematoria should be subject to the proposed new legislation (Recommendation
14)
- Full burial grounds/cemeteries should be available for re-use for interments… (Recommendation 16)

It is not entirely clear if the consultation’s frame of reference applies to the regulation only of cemeteries (a specific form of burial landscape introduced from
1830s onwards), to all sites that a local authority may be the burial authority for (and so includes the large number of churchyards transferred into local authority
ownership by the 1925 Church of Scotland (Property and Endowment) Act, as well as local authority established cemeteries), to sites administered by private
burial companies (including cemeteries and green burial grounds), sites administered by all types of burial authorities (therefore also including churches that
posses graveyards in active use) or simply all graveyard owners (including cases where graveyard sites that are no longer in use but located on land owned
privately or by national bodies).

4  Do you agree that the Bill should contain provisions which apply to all facilities where any new method of disposal which might be
introduced in Scotland are carried out?

Not Answered

Please enter any additional comments here.:

5  Do you agree that the Bill should contain provisions to regulate environmentally friendly methods of disposal that are already available
in Scotland?

Not Answered

Please enter any additional comments here.:

6  Should the Burial and Cremation (Scotland) Bill contain provisions pertaining to home burial?

Not Answered

Please enter additional comments here:

7  In making legal provision for home burial, what factors should be considered?

In making legal provision for home burial, what factors should be considered?:

8  Are there are any reasons why private cremation should not remain illegal?

Not Answered

Please enter additional comments here:

9a  Do you agree that alternative methods of disposing of the dead should be regulated for in this way?

Not Answered

9b  Are there any particular alternative methods that should be considered?

Are there any particular alternative methods that should be considered?:



9c  Are there any particular methods which should be prevented from being used in Scotland?

Are there any particular methods which should be prevented from being used in Scotland?:

10  Do you agree with this definition of ashes? If not, how should ashes be defined?

Not Answered

If not, how should ashes be defined?:

11  Do you agree that a minimum distance of 200 yards (182.9 metres) should be required between crematoria and housing? If not, please
explain why not.

Not Answered

If not, please explain why not.:

12  What are your views on the use of enforcement powers or penalty powers in response to such a minimum distance being breached?

Please enter your comments here.:

The Right to Instruct the Disposal of Human Remains

13  Do you agree that the right to instruct the disposal of a body on death in the case of an adult should be vested in the nearest relative
using the definition at Section 50 of the Human Tissue (Scotland) Act 2006? If not, why not?

Not Answered

If not, why not?:

In whom should this power be vested instead?:

14  In the case of the death of a person under the age of 16 years , do you agree that the right to instruct the disposal of the body should
follow the proposal at paragraph 43? If not, why not? In whom should this power be vested instead? How should this be defined in
legislation?

Not Answered

In whom should this power be vested instead?:

How should this be defined in legislation?:

15  Do you agree with the proposal for who should have the right to instruct the disposal of the body in the event of a stillbirth?

Not Answered

If not, why not?:

Who should have the right to instruct the disposal of the body in the event that the mother or father are unable to do so?:

How should this right be defined in legislation? :

16  Do you agree with the proposal of allowing someone not listed to instruct the disposal of human remains in the case of a stillborn baby,
pregnancy loss and the death of a child only on cause shown?

Not Answered

Not Answered

Please enter any additional comments here.:

The Management of Cemeteries

17  Do you agree that Scottish Ministers should have the power to make regulations pertaining to the general management of cemeteries,
including giving Burial Authorities the right to take action to address unsafe, damaged and abandoned lairs and memorials?

Yes

Please enter any additional comments here.: 
Scottish Ministers should have power to make such regulations provided further consultation is undertaken with stakeholders to clarify the content and scope of 
regulations. There is an urgent need to address the current lack of clarity over ownership, roles and responsibilities in relation to graveyards and gravestones but



any rights to take action to address unsafe, damaged and abandoned lairs and memorials should be undertaken in conjunction with a conservation management
plan and take into consideration the expertise of the local authority archaeologist.

18  Alternatively, would the introduction of non-statutory guidance provide a useful option between the current situation where no
guidance exists and the introduction of regulations?

No

Please enter additional comments here.:
The current situation is that standards need to be improved and this is best achieved through statutory requirements

19  Are there any reasons why a minimum burial depth of 3 feet from the surface to the top of the coffin should not be implemented?

Not Answered

Should there be any exemptions?:

Please enter any additional comments here.:

Burial and Cremation Records

20  Do you agree that records and forms relating to burial and cremation in Scotland should be stored and transferred electronically
wherever possible?

Yes

Should any exclusions apply?:
The understanding and care of this important data should be stored and the ability to transfer electronically will aid future research. There should be no
exclusions.

Should this be applied to all forms of disposing of human remains in Scotland?:

21  Should records and forms relating to burial and cremation be kept for 50 years or is it better that they are kept indefinitely?

Indefinitely

If you specified 'other', please enter your comments below.:
We agree with the NCCSS comments on this aspect and would also point out the Scottish Historic Environment Data Strategy
http://smrforum-scotland.org.uk/shed/ as being important in relation to any archiving requirements.

Alleviating pressure on burial grounds

22  Do you agree that the sale of lairs in perpetuity should be ended?

Yes

Please enter additional comments here.:
Whilst we recognise the need to alleviate pressure on burial grounds, it is important that records are kept of what went before in terms of burial and
commemoration practices.

23  Does the proposed alternative approach provide a suitable balance between enabling people to buy lairs and safeguarding lairs for the
future?

Not Answered

Please enter additional comments here.:

24a  Should there be any restrictions about to whom the owner of a lair can transfer his or her interest?

Not Answered

24b  Should this be restricted to family members?

Not Answered

25  Do you agree that Burial Authorities should no longer be able to sell multiple lairs or blocks of lairs to an individual?

Not Answered

Please enter additional comments here.:



26  The Burial and Cremation Review Group recommended that Burial Authorities may refuse to sell a lair if it believes that it is not for
imminent use. How long should constitute ‘imminent’ in this situation?

How long should constitute ‘imminent’ in this situation? :

How could this be tested?:

27  Do you agree with the proposal that full lairs and partially-full and unused lairs should be considered for reuse in certain circumstances
with appropriate safeguards in place?

Yes

Please enter any additional comments here.:
We do not object to the principle of re-use as long as safeguards are in place to protect heritage interests. We know from our work with community groups that
they are concerned about their graveyards and so we welcome debate on grave re-use and we support awareness raising of the issues involved.

We would refer to concerns raised in our 2010 response and the need for further research to identify issues.

28  Is a period of 75 years sufficient before reuse of a full lair can be considered?

No

Please enter additional comments here.:
The timeframe of 75 years (or longer) means a grave, its contents and any associated gravestone are of historical interest and the re-use of graves requires
careful planning to ensure that any below-ground archaeological remains are dealt with appropriately. Archaeology Scotland endorses ALGAO: Scotland’s
recommendations to the 2010 consultation that legislation and / or guidance needs to include a clear instruction to consult the Local Authority archaeological
service in all cases.

29a  Does the initial consultation provide sufficient assurance that relevant specialist interests have been consulted?

No

Please enter any additional comments here.:
We agree with the NCCSS that further consideration is required and would also refer to issue we raised in our 2010 response with regard to the need for more
research; the vulnerability of non-designated sites; the need for a coherent database of historic graveyard information; the growing body of evidence of value of
historic sites from a variety of disciplines and the need for conservation management plans and expert advice through local authority archaeologists when dealing
with historic graveyards.

29b  Should any other specific organisations or groups be consulted at this stage?

Yes

30a  Does the process set out allow for sufficient notice to be given that a lair is being proposed for reuse?

Yes

Please enter additional comments here.:

30b  Should any particular methods of notification be used in addition to those noted?

Not Answered

Please enter any addition comments.:

31  What can be done to make sure that there are no financial disincentives to opposing to the reuse of a grave?

What can be done to make sure that there are no financial disincentives to opposing to the reuse of a grave?:

32  Other than family members, who should be able to object to the proposed reuse of a lair?

What considerations should be made to determine whether an objection from a non-family member is legitimate? :

33  What considerations should be made to determine whether an objection from a non-family member is legitimate?

What considerations should be made to determine whether an objection from a non-family member is legitimate? :

34a  If the Burial Authority decides not to reuse a lair on the basis of an objection from a non-family member, should that person become
liable for the maintenance of the lair?

Not Answered



34b  If not, should the Burial Authority remain responsible?

Not Answered

35  Do you agree that the ‘dig and deepen’ method should be used to allow the reuse of full lairs?

Yes

Please enter additional comments here.:
We have no objections to the method proposed in principal, so long as appropriate safeguards are in place to protect heritage interests and these involve
specialist archaeological advice and the statutory requirement for a graveyard Conservation Management Plan
It is good practice to document all physical changes made to a grave or a gravestone. It is highly desirable that records dealing with graveyards, particularly burial
registers and lair plans are readily available to the public and to graveyard managers. The paucity of evidence to document post-medieval burial practices means
that any opportunity to recover information as a result of grave re-use is significant for archaeological and historical research purposes.

36  Are any other techniques available that should be considered?

Not Answered

Please enter additional comments here:

37  Do you agree that headstones and memorials may be reused if appropriate?

Don't Know

Please enter additional comments here.:
We would refer to concerns we raised in the 2010 response regarding the need for Conservation Management Plans to guide changes and would endorse the
NCCSS recommendation for more guidance to be produced on best practice.

38  Do you agree that headstones and memorials should be removed from lairs if they cannot be made safe?

Don't Know

In this instance, what should happen to headstones and memorials that are removed? :
Further clarity and standardisation of processes to determine whether headstones are unsafe are required as there is variability across the country. The loss of
headstones affects the historic integrity of sites and should be a last resort where possible. We endorse the NCCSS response to this question and the
identification of the fact that in most situations, a headstone or memorial can be "saved" and that there is a cross-over here between traditional craft skills, training
and preservation in situ.

39a  Are any other approaches for easing the pressure on burial land suitable for use in Scotland?

Don't know

39b  For example, should above ground mausoleums, similar to those found in Europe, be considered?

Don't Know

40  Is a period of 25 years sufficient before the use of a partially-full or unused lair can be considered?

No

Please enter additional comments here.:
We would have the same concerns as outlined in Q 28

41  Is 12 months long enough to advertise the intended reuse of a full lair or use of a partially-full or unused lair?

Not Answered

Where should the Burial Authority’s intention be advertised? :

42  Where a Burial Authority intends to reuse a lair having undertaken all appropriate consultations, should it be required to make clear to
prospective purchasers that the lair is being reused or is part of a lair that is partly full?

Not Answered

Please enter additional comments:

43a  Do the safeguards described provide sufficient reassurance to ensure that lairs are not reused inappropriately?

Not Answered

Please enter additional comments here:



43b  Are any other safeguards required – for example, should the Burial Authority be required to seek a court order to reuse a lair?

Not Answered

Please enter additional comments here:

Please enter additional comments here.:

44  Should certain categories of grave – such as Commonwealth War Graves – be automatically excluded from consideration for reuse?

Yes

Please enter additional comments here.:
The example given would cause public outcry if there were any proposal for re-use. This does not mean, however, that this should be viewed in a narrow, specific
category list of excluded graves. There needs to be a strategic approach taken which requires further consultation and expertise

Pregnancy Loss

64  Is a comparable process for the burial of a pregnancy loss of less than 24 weeks gestation required?

Not Answered

Please enter additional comments here.:

65  Is an alternative process required before the cremation of a pregnancy loss where there is no medical certificate?

Not Answered

Please enter additional comments here:

66  Do you agree with these proposals for the form used to seek the mother’s agreement to the hospital organising the cremation of a
pregnancy loss of less than 24 weeks’ notice?

Not Answered

Please enter additional comments here:

67a  Do you agree with the proposal for who should have the right to instruct the disposal of the remains in the event of a pregnancy loss
of less than 24 weeks gestation?

Not Answered

67b  If not, in whom should this right be vested?

If not, in whom should this right be vested?:

Please enter additional comments here:

68a  Do you agree with the proposal to provide a list of people who have the right to instruct the disposal of the remains in the event that
the woman is unable to do so?

Not Answered

68b  If so, who should be included in this list.

If so, who should be included in this list.:

Please enter any additional comments here:

69a  Should there be a maximum time for which a pregnancy loss can be stored by a hospital before it is cremated as part of a shared
cremation?

69b  How long should this be?

How long should this be?:

70  Should the forms for the cremation of a pregnancy loss of less than 24 weeks gestation be statutory?

Not Answered

if not, why not?:



71  Should the form used by the hospital to release a pregnancy loss to the mother be statutory?

Not Answered

Please enter additional comments here:

72  Should there be a prescribed form for the application for cremation of a pregnancy loss of less than 24 weeks gestation where the
cremation is organised by the mother?

Not Answered

Please enter additional comments here:

73a  Do you agree that the application should be countersigned by someone who is not a member of the applicant’s family and who is not
involved in the arrangements for the cremation?

Not Answered

73b  Will this prove impractical?

Not Answered

73c  Should the legislation specify categories of people who may countersign cremation application forms?

Not Answered

Please enter additional comments here:
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