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Dear Sirs 
 
Consultation on a proposed Bill relating to burial and cremation and other related 
matters in Scotland 
 
ALGAO:Scotland represents Local Authority and National Park archaeological services in 
Scotland and is part of the UK-wide organisation, ALGAO:UK. We welcome this 
opportunity to comment upon this Scottish Government consultation and wish to offer 
the following comments and recommendations.  
 
 
General comments 
 
This consultation document proposes some fundamental changes to burial practice and 
to the right of sepulchre which currently exists in Scotland. Many of Scotland’s burial 
grounds are of considerable historic and archaeological interest, and many of these are 
not protected by any designations such as listing or scheduling. These undesignated 
historic assets are the responsibility of the local authority archaeologists, whose advice 
should be sought on any proposals to change them in any way. 
 
We are also concerned that there is no mention of the appropriate treatment of human 
remains which will be disturbed by re-use of burial grounds and lairs, in particular how 
reburial will/should be handled. Several of our members are aware from cases in which 
they have been involved, that disturbance of graves, even in historic graveyards, can be 
a very sensitive issue for the public, regardless of whether they actually have any 
relatives buried there or not. Appropriate reburial of exhumed remains with 
appropriate ceremony (whether religious or not) is an issue that crops up from time to 
time. 
 
We also wish to point out that in many pre-1856 burial grounds, there may be no clear 
lairs. It is not always the case that burials exist where they are meant to exist. The 
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alternative is also true - they may exist in historical burial grounds in areas where they 
are not expected.  
 
Although the consultation paper touches upon historic environment matters, we do not 
feel that sufficient consideration has been given to the safeguarding of undesignated 
historic environment assets within burial grounds, particularly archaeological assets 
and unlisted memorials. In particular there is no mention of the need to consult with 
Local Authority archaeologists in respect of any future re-use or deepening of lairs. 
Consultation with Historic Scotland is mentioned in paragraphs 69 and 77, but their role 
is solely in respect of consultation on designated assets, for example Scheduled 
Monuments, Listed Buildings etc. Many graveyards do not have such designations, but 
may nonetheless contain significant archaeological remains, such as evidence of earlier 
churches, presence of older burials, and grave markers of earlier date, whether visible or 
not. Consultation with local authority archaeologists as well as Historic Scotland should 
be specified. 
 
 
Specific questions 
 

Question 3 Do you agree that new legislation should be introduced to regulate all 
local authority and private cemeteries?  

Yes.  Features and deposits of archaeological interest may exist in both Local Authority 
and private cemeteries. 

 

The management of cemeteries 

Q17 - Do you agree that Scottish Ministers should have the power to make 
regulations pertaining to the general management of cemeteries, including giving 
Burial Authorities the right to take action to address unsafe, damaged and 
abandoned lairs and memorials? 

Yes, providing that sufficient safeguards are put in place to ensure the protection of 
undesignated historic assets and requirements for consultation processes with local 
authority archaeologists are made clear.  

 

Q18 - Alternatively, would the introduction of non-statutory guidance provide a 
useful option between the current situation where no guidance exists and the 
introduction of regulations? 

Possibly, with the same provisos as above. 

 

Burial and cremation records 

Q20 – Do you agree that records and forms relating to burial and cremation in 
Scotland should be stored and transferred electronically wherever possible? 
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Should any exclusions apply? Should this be applied to all forms of disposing of 
human remains in Scotland? 

We consider it to be essential that electronic records of any changes to lairs should be 
kept for archaeological purposes as well as for public information. 
 
Q21 – Should records and forms relating to burial and cremation be kept for 50 
years or is it better that they are kept indefinitely? 
 
We consider it essential that records are kept indefinitely. 
 
 
Q27 – Do you agree with the proposal that full lairs and partially-full and unused 
lairs should be considered for reuse in certain circumstances with appropriate 
safeguards in place? 
 

We have concerns about this proposal in respect of historic burial grounds. Appropriate 
safeguards require to be put in place for undesignated historic environment assets, 
including archaeological assets and unlisted memorials, whether currently visible or 
not. These safeguards will not be necessary for all burial grounds. Our members are able 
to identify the burial grounds which are likely to raise the most issues and to advise on 
appropriate levels of recording. 

 
Q32 - Other than family members, who should be able to object to the proposed 
reuse of a lair? 
 
It is good practice to consult local history/genealogy groups particularly where historic 
environment sites are undesignated. It would also be good practice to consult the Local 
Authority’s archaeologist, who may not actually be based within the Local Authority 
itself and therefore not necessarily built into current consultation practices by burial 
authorities. We recommend that any future legislation and/or guidance for the re-use 
and deepening of lairs in burial grounds needs to include a clear instruction to consult 
the Local Authority archaeological service. We would therefore advocate that particular 
methods of re-using graves should be prescribed so that appropriate safeguards/best 
practice may be put in place to protect undesignated historic environment assets, 
including archaeological assets and unlisted memorials, and also to ensure the 
appropriate treatment of exhumed human remains. 
 
 
Q35 - 
Do  you  agree  that  the  ‘dig  and  deepen’  method  should  be  used  to  allow  the   
reuse of full lairs? 
 
We have some concerns about the ethics of this proposal from a public point of view, but 
our main concern is the same as for many preceding questions - appropriate safeguards 
require to be put in place to protect undesignated historic environment assets, including 
archaeological assets and unlisted memorials, whether currently visible or not. We also 
consider it to be essential that electronic records of any changes to lairs should be kept 
for archaeological purposes as well as for public information. 
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Q38 - Do you agree that headstones and memorials should be removed from lairs 
if they cannot be made safe? In this instance, what should happen to headstones 
and memorials that are removed? 

Not all significant headstones and memorials are protected by scheduling or listing, and 
the local authority archaeologist should be consulted on any such proposals regarding 
undesignated assets. Inappropriate treatment of headstones and memorials by burial 
authorities can be a significant factor in their deterioration, and the removal of 
headstones and memorials can also contribute to a significant loss of context and 
historical information on the burial ground and its one time occupants. Local 
communities have in the past seen such removal of headstones and memorials as 
vandalism and great care must be exercised to ensure that any such removals are 
absolutely necessary, and the headstone and memorials should remain as close as 
possible to their original position. It should remain possible to work out which burial 
plot or lair they relate to.  

 

Q49 – Do you agree that the Bill should set out the process for applying for and 
authorising an exhumation for archaeological purposes? Should any particular 
issues be taken into account or conditions applied? 

Any process for applying for and authorising an exhumation should recognise the 
importance of archaeological research to the public interest and its immense 
contribution to archaeological, social and medical understanding . 

Some other organisations have suggested that any requirement for licence or consent to 
exhume human remains should exempt the exhumation and study of human remains 
over a given age - a reasonable anticipation that remains are over 200 years old has 
been suggested by our colleagues in the Chartered Institute for Archaeologists as the 
criterion.  However, if a fixed date were to be contemplated, our members would favour 
1860, shortly after the Burial Act of 1853, which led to the establishment of the modern 
municipal graveyard. We would also wish to emphasise here that important forensic 
studies have been undertaken of excavated remains from later Victorian graves and 
from World War I burials. The careful archaeological excavation and examination of 
later remains by properly qualified persons can significantly add to the sum of human 
knowledge, and the licensing process should take this into consideration. The issue of 
reburial becomes more significant with later remains, and any provisions for reburial 
should allow a reasonable period for full examination and analysis before reburial.  

It should also be recognised that archaeologists often make unexpected discoveries of 
human remains either outwith burial grounds or in previously unrecorded burial 
grounds. Any such process should either clearly exempt such unexpected discoveries, or 
make provision for a fast track process which can enable the rapid authorisation of 
exhumation of remains found during development, and not require cessation of work.  

And of course, local authority archaeologists must be part of the process of 
authorisation and accreditation of suitably competent archaeologists to carry out such 
exhumations.  

 

Yours faithfully 
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Bruce Mann 
Chair ALGAO:Scotland 
 




