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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 
 

This toolkit provides guidance and information on how to complete a Business and 
Regulatory Impact Assessment (BRIA), covering each section of the template. 
Where appropriate, hyperlinks are provided to navigate to detailed and specific 
step-by-step information. 

 
BRIAs help to assess the likely costs, benefits and risks of any proposed primary or 
secondary legislation, voluntary regulation, codes of practice, policy changes or 
guidance that may have an impact on the public, private or third sector. 

 
BRIAs should also take account of the five principles of better regulation – namely 
that regulation is transparent, accountable, proportionate, consistent and targeted 
where appropriate. 

 
Why do I need to do a BRIA? 

 

BRIAs help to assess the likely costs, benefits and risks of any proposed primary or 
secondary legislation, voluntary regulation, codes of practice, guidance, or policy 
changes that may have an impact on the public, private or third sector. 

 

 

In general, we would always recommend and encourage the completion of a 

BRIA as best practice. The BRIA helps assess the impact of new legislation, as 

well as other changes such as voluntary guidance or policy changes, even 

where they do not necessarily present additional obvious burdens. In such 

cases it can either help confirm understanding that the impact will not change or 

identify and address unintended impacts which have not been identified. The 

content of a BRIA should be proportionate to the problem involved and the size 

of the proposal. 
 

 

 

BRIAs should be approved by Ministers and published on the policy area’s part of 
the Scottish Government website. If you do not feel there is a need to carry out a 
BRIA you should advise your Minister and seek Ministerial agreement. 

 

The BRIA provides an understanding to interested parties of: 
 

• Why the government is proposing to intervene; 

• Options the government is considering, and which one is preferred; 

• How and to what extent new policies may impact on them, on business and on 
Scotland’s competitiveness; 

• The estimated costs and benefits of proposed measures. 
 

APS publish BRIAs on behalf of the Scottish Government. 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/guidance/BRIAToolkit
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

PURPOSE AND INTENDED EFFECT 

 
TITLE OF PROPOSAL 

 

Insert full title of proposal including any document reference (e.g. that of any related 
EC Directive). 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

PURPOSE AND INTENDED EFFECT 

This section of the toolkit covers three elements: background; objectives and 
rationale for government intervention, and the five principles of Better Regulation. 

 

• What is the objective of the regulation? 

• How does it fit with Scottish, UK or EU policy? 

 
Background 

Outline the existing situation and whether there is currently a policy framework in 
place addressing the issue. 

 
Objective and rationale 
Any government intervention should have a clear rationale. It is important to 
articulate the rationale at the very earliest stage in the policy development process. 
Analysis of the market failure or other objectives should underpin the evidence base 
for policy development. It also provides a guide to the likely additional costs and 
benefits that may occur as a consequence of any proposed intervention. To begin 
this it is important to identify: 

 

• The analytical support you will require and the external stakeholders who can be 
expected to support you, and working with them: 

• The problem, its scale and the context in which it arises; 

• Evidence and nature of the problem; and 

• The probability that it will occur and likely frequency. 

 

Consideration of the rationale for the policy intervention should also be outcome- 
focused, taking account of the National Performance Framework and the 
Government’s Economic Strategy. 

 

You should also consider whether there are alternatives to regulation, such as 
voluntary regulation and self–regulation. The Scottish Government takes account of 
the Scottish Retail Consortiums’ Framework for Government Sponsored Voluntary 
Regulation. 

https://beta.gov.scot/publications/scotlands-economic-strategy
https://brc.org.uk/media/42650/voluntary-regulation-1.pdf
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

CONSULTATION 

 

THERE ARE THREE DISTINCT GROUPS WHO YOU MUST CONSULT WITH AND 
RECORD THEIR INPUT ON THE AFFECT OF THE PROPOSED LEGISLATION: 

 
 

• Within Government 
List the Government agencies, directorates and enforcement bodies that you have 
consulted and explain how their input supported the formulation of the policy 
proposals. 

 
• Public Consultation 
For Partial stage BRIAs - Give details of any informal consultation carried out prior to 
publication of the formal consultation and include details of how long the formal 
consultation will run for. 

 
Consultation documents should be accompanied by a partial BRIA, to encourage 
comment by those the proposals may affect. 

 
For Final stage BRIAs – Update the partial BRIA with the public consultation results, 
any related and subsequent developments to the proposal and any impact on the 
decision being taken from these results. 

 
• Business 
Provide details of the 6-12 businesses you have had face-to-face discussions with – 
Numbers, names where appropriate, size, sector and locations along with what form 
your engagement took. The results of this consultation form the main part of the 
Scottish Firms Impact Test section. 
If you plan to complete this stage during the public consultation period provide 
details of how you will go about this. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

OPTIONS 

This section of the toolkit has 3 elements: option development; sectors and groups 
affected; costs and benefits. This is the one of the main analytical components of 
the BRIA, as it provides evidence to: 

 

• compare the costs and benefits of policy options aimed at addressing the 
problem; and 

• support your final policy recommendation and help determine whether the 
benefits from the policy options justify the costs. 

• what are the options for doing this other than legislation ie voluntary regulation? 

• why has each option been accepted or rejected? 

• is there more gold plating than elsewhere in UK or EU? If so, why? 

 

Analytical colleagues will be able to provide detailed advice and technical support 
and should therefore be consulted at the earliest possible stage. 

Option development 
At the early stages of policy development all the options should be identified, 
together with their potential for achieving the stated objectives. Options must be 
assessed against the status quo or ‘do minimum’ situation. This would help draw out 
the implications of no or minimal action and also act as a baseline against which to 
assess the other options. However, only genuine policy options should be described 
in this section of the BRIA. In some cases, more options will be necessary; in others 
(e.g. transposing an EU directive with very limited national discretion) fewer may be 
sufficient e.g. ‘Do nothing’ or transpose the directive. Guidance on implementation of 
EU directives is available on request from the Scottish Government, please contact 
BetterRegulation@gov.scot. Further information from the UK Government website 
can be found here. 

 

For regulations that affect business, you should also consider alternative approaches 
(e.g. additional flexibilities or exemptions) for regulating small and micro-firms with 
fewer than 20 full time employees. In considering whether alternative approaches 
may be appropriate ensure early and appropriate discussion with relevant 
businesses, consistent with the ethos of the BRIA. The Scottish Firms Impact Test 
contains more information on how to consult businesses and the types of issues to 
explore in assessing whether or not alternative approaches may be appropriate. 

 
It is also important for non–regulatory options (for example service charters, quality 
marks and codes of practice) to be considered at the outset. 

mailto:BetterRegulation@gov.scot
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/229763/bis-13-775-transposition-guidance-how-to-implement-european-directives-effectively-revised.pdf
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Voluntary regulation 
Voluntary regulation is a mechanism that can be used within a regulatory framework 
as an alternative to statutory regulation, to achieve a particular outcome through a 
change in behaviour. It typically involves industry and/or professionals developing 
voluntary agreements or standards, pledges, codes of practice, certification and 
accreditation schemes, to regulate behaviour or standards to achieve a particular 
outcome. Government involvement may vary from no involvement to the measure 
being Government sponsored. Voluntary regulation provides an alternative to 
statutory regulation. It can be a more agile form of regulation in that it can be put in 
place faster, can be more flexible and adaptable to introduce and update, and 
requires a commitment from those involved. 

 
Considerations 
Non regulatory options should always be considered at the outset of any policy 
development and a Business and Regulatory Impact Assessment completed to 
ensure the costs and benefits of each option are fully considered and compared. 
Liaison with other departments is also recommended to ensure consistency in any 
cross-cutting policy areas. 

 

The principles of better regulation (that it should be transparent, consistent, 
proportionate, targeted, and accountable) apply to all regulation – whether it be 
voluntary or statutory. 

 
The Scottish Government supports the approach set out in the Scottish Retail 
Consortium’s Framework for Government Sponsored Voluntary Regulation which 
sets out the following principles: 

 

• An evidence based problem or objective. 
• A clear outcome. 
• A practical, proportionate and targeted proposal. 
• A Business and Regulatory Impact Assessment. 
• Monitoring and Review. 
• Application of the Better Regulation Principles. 

 
Sectors and groups affected 

You should consider the impact of each option on different sectors and groups. The 
options under consideration may have beneficial impacts on some groups and 
negative impacts on others. It is important to be as specific as possible and to work 
with stakeholders to validate assumptions. All significant groups affected by the 
options should be considered – particularly businesses. 

 

Use informal consultation at an early stage to help identify groups likely to be 
affected. Include groups that benefit as well as those that bear costs, including 
those affected directly and indirectly e.g. a policy to reduce pollution will have a 
direct effect on a polluter who has to behave differently, but may have an indirect 
effect on the general population in the longer term as pollution is reduced and the 
environment improves. 

 
Identify where different options impact on different groups and consider whether the 
options change the distribution within and between groups. 

http://www.brc.org.uk/SRC_voluntary_regulation.asp
http://www.brc.org.uk/SRC_voluntary_regulation.asp
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Think about the impact on: 
 

• Local Authorities – The roles and responsibilities of local authorities are 
many and diverse, and include a range of regulatory roles. Early and ongoing 
engagement with COSLA and a range of local authorities is likely to be an 
essential element of developing options and assessing their relative impact. 

 

• Consumers / Competition Assessment - When considering the impact of 
policies, the effect on the ability of businesses to compete in the market and 
what effect this might have on consumers should be considered. Introducing 
competition in the delivery of your policy may add value to the policy. 
The Scottish Government Consumer and Competition Policy Unit is able to 
provide advice and useful contacts. They can be contacted at 
CompetitionPolicy@gov.scot. 

 

• Consumers – considering the potential impact on consumers of any new 
initiative can prevent consumer protection issues arising after implementation, 
and support regulators and businesses to deliver improved outcomes for 
consumers as well as economic growth. The Scottish Government Consumer 
and Competition Policy Unit is able to provide advice and useful contacts. 

 

• Regulators – including, in particular, consideration of the impact on existing 
activities and performance, and the resource and skills implications of the 
various options. 

 

• Businesses – see Scottish Firms Impact Assessment. 
 

• Organisations in the third sector - Policy options might also have an effect 
on the voluntary and charitable sectors. It is important that these are duly 
considered. Colleagues elsewhere in Government may already have links 
with these organisations so you might be able to use their contacts. 
Alternatively, contact organisations directly. The Scottish Council for 
Voluntary Organisations could be a useful starting point. 

 
 

Costs and Benefits 
 

• What benefits will it bring if enacted? 
 

All the potential benefits and costs of each option over and above the status quo or 
‘do minimum’ option should be recorded in this section. 

 
Describe all the costs and benefits of each option, compared with the status quo or 
‘do minimum’ option. For each option, you should cover: 

• The sectors and groups affected; 

• Whether there will be disproportionate impacts on particular groups or on the 
environment; 

• As far as possible, monetary values. 

http://www.cosla.gov.uk/
mailto:CompetitionPolicy@gov.scot
https://scvo.org.uk/
https://scvo.org.uk/
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As it is often difficult to predict accurately the exact costs and benefits you can use 
estimates and/or ranges. You should state whether these estimates/ranges 
represent extreme values or the most likely range of outcomes. Where there is 
uncertainty, make it clear and spell out any assumptions used to arrive at your 
estimates/ranges. 

 
You should try to identify any related or overlapping regulations that already affect 
those organisations and individuals likely to be affected by your proposal in order to 
work out the impact of your proposal. Consider the cumulative effect each option 
may have and any interactions there may be with other regulations. You should 
spell out and test any assumptions, and provide references to any data sources or 
methodologies used. 

 
Quantification 

You must show costs and benefits as monetary values where this is possible. This 
will allow easier comparison between the costs and the benefits of each option. The 
direct costs – i.e. costs directly attributable to the policy or intervention of each option 
must be expressed as monetary values. 

 

Where prices for goods and services are involved, finding monetary values is usually 
straightforward. In the absence of prices, you should, in consultation with 
economists, consider if monetary quantification using economic valuation techniques 
is possible. Analytical colleagues can also provide advice and guidance on other 
forms of quantification which could be used where appropriate. For example, 
number of lives saved, increased manpower requirements, changes in emission 
levels or new equipment needed. Such measures should allow options to be 
compared but may not allow the relative costs and benefits to be weighed up. 

 
Analysing Benefits 
It is just as important to identify and quantify the benefits of the policy as well as the 
costs. You can identify the benefits by thinking about the aim of the proposal and 
the risks being addressed. 

 

Describe the process by which the changes in behaviour or activity or the act of 
complying are expected to lead to achieving the goals. 

 
Some benefits will be easier to estimate than others. Consult your economists for 
advice as early as possible about putting a monetary value on the benefits. 
Examples of the types of techniques you can use include: 

 

• Time – you could use wages multiplied by the hours saved. 

• The environment – you could use surveys that show people's willingness to pay 
(how much people would pay for a clean river, fresh air or a national park) or their 
willingness to accept (how much people would be prepared to accept in 
compensation for suffering from pollution). 

• Life/health – you could use estimates of the willingness to pay for a longer / 
healthier life. 

• Social benefits – you could use surveys, e.g. showing people's willingness to pay 
to have a more equal distribution of income; and again people's purchases might 
give some idea of people's values. 
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• Training – you could use surveys of firms' increased revenue and productivity 
gains following training; or use analysis of the higher wages that trained staff can 
command. 

• Whether indirect benefits should be considered (e.g. changes in behaviour that 
can have additional effects, e.g. more firms setting up in business as a result of 
reduced hiring costs or more people entering the labour market as a result of tax 
changes). 

 
 

Analysing Costs 
Identify the costs by thinking about the aim of the proposal and what you will be 
requiring firms and consumers or the public sector to do. 

 

Once you have identified the costs then you should quantify them wherever 
possible. Where there is uncertainty make it clear and spell out the assumptions you 
use to arrive at your estimates. 

 
Some costs will be easier to estimate than others – e.g. increased labour costs. Ask 
your economists for advice as early as possible. Examples of the techniques you 
can use to put monetary value on the costs include: 

 

• Labour costs – (familiarisation with new legislation, training, new working 
practices, time spent taking inspectors around the firm etc.). 

• Cost of new equipment or new production processes – formal/informal 
consultation with those likely to be affected might provide the best data here. 

• Collecting information and providing proof of compliance – use labour costs, plus 
the cost of new equipment required to do this. 

• Cost of getting licences – these will involve estimating the fees plus 
administrative costs. Regulators and enforcement authorities should be able to 
help with providing estimates. 

• Cost of additional legal, accountancy or other consultancy advice – again 

consultation or colleagues' experience might be informative. 

• Indirect costs – i.e. costs not directly attributable to the intervention – may need 
to be considered. There may be changes in behaviour such as fewer firms 
setting up in business, reduced consumer choice, less competition between 
firms, less innovation etc. 

 
 

Coverage of Costs and Benefits 
In general, the analysis of costs and benefits will need to quantify only the first–round 
effects of proposed measures. For example, if a proposal requires firms in a 
particular industry to buy new safety equipment, the economic costs to society can 
be measured by the costs to the firms (both in money and extra management and 
training time) of buying and using the new equipment; and the benefits to society by 
the health benefits (measured as improvements to health quality and statistical lives 
saved). 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

SCOTTISH FIRMS IMPACT TEST 

The options section of the toolkit stresses the need to consider the impact on 
different sectors and groups and to work with stakeholders to validate assumptions – 
particularly businesses. This section of the toolkit addresses the key challenge of 
thinking and gathering evidence about the impact on specific industries, firm types 
and businesses of different sizes. 

 

• Will it have an impact on the competitiveness of Scottish companies within 
the UK, or elsewhere in Europe or the rest of the world? 

• How many businesses and what sectors is it likely to impact on? 

• What is the likely cost or benefit to business? 

• Is this measure likely to impact on international trade and investment? Please 
provide a description and assessment of the rationale. 

• Where appropriate, consider how the options under consideration relate to 
relevant international standards, including the reasons if not following relevant 
international standards. 

 

In assessing business impact you should: 

• remember that many business sectors have representative organisations, e.g. 
Scottish Financial Enterprise, Scottish Engineering, Scottish Manufacturing 
Advisory Service, and will be willing to help you complete your BRIA. A range of 
other business organisations may also have an interest, including CBI (Scotland), 
the Federation of Small Business (Scotland), the Scottish Chambers of 
Commerce, the Institute of Directors (Scotland), and the Scottish Council 
Development Industry. 

• Make clear where impacts will or could be different for different parts of an 
industry, (e.g. banks and building societies, rather than financial advisers), or 
different parts of a supply chain (e.g. manufacturers, rather than wholesalers or 
retailers). 

• Always consult the STUC and/or relevant trade unions. 

• SIC codes (or ‘Standard Industrial Classification’ codes) are a widely recognised 
means of classifying business establishments by their type of economic activity. 
By using these codes you can ensure clarity. An index of the SIC codes can be 
found here. 

 

However, a core element of the BRIA approach is that you should identify, visit and 
consult 6-12 businesses – of varying sizes and sectors as appropriate likely to be 
affected by the policy proposals being developed in order to quality assure any 
separate assessment of what the likely cost or benefit to business will be. 
Engagement with companies should be face to face and officials should visit the 
company wherever possible. In broad terms each visit will involve discussing what 
the legislation might or will do and what that might mean to the business. With each 
business work out the impact and cost to the business both in monetary and other 
terms. 

 
 

https://www.ons.gov.uk/methodology/classificationsandstandards/ukstandardindustrialclassificationofeconomicactivities
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Impact on small businesses 
You must look in particular at the impact on micro and small businesses1. The 
assessment of the impact on small business should therefore include consideration 
of the following issues: 

• the variation in the regulatory burden between a self-employed, micro, small, 
medium and a large business; 

• whether compliance flexibility options could assist a micro, small, medium 
business to meet the requirements of the proposal; 

• the distribution of benefits of the proposal between a self-employed, micro, small, 
medium business; 

• the extent of compliance by a self-employed, micro, small, or medium business 
versus large business; and 

• the relative impact on a self-employed, micro, small, or medium business of 
penalties for non-compliance – for example, by expressing costs as a percentage 
of turnover. 

 

Support with engaging relevant businesses 
The independent Regulatory Review Group (RRG) recommended this broad 
approach to Ministers and members have agreed to provide advice and support 
exceptionally where there is uncertainty about whether there will be an impact on 
business or difficulty accessing an appropriate range or number of business 
contacts. 

 

Please contact the Better Regulation team if you think you need this support at 
BetterRegulation@gov.scot 

 

International Trade 
Following departure from the EU, the UK is responsible in its own right for remaining 
compliant with international obligations, including with respect to the World Trade 
Organization (WTO), and Free Trade Agreements. This obligation extends to devolved 
matters, meaning that new policy and regulations introduced by Scottish Ministers are 
potentially subject to legal challenge if they do not comply.  
 
The purpose of these questions are to ensure that: 

a) policy makers are giving due consideration to the impacts that regulatory policy could 
have on international trade into, and out, of Scotland, and  

b) policy teams have factored the potential notification responsibilities that may arise 
from this into their timelines for policy development and legislation. 

 
International obligations 
The WTO is the international body which establishes and manages the rules of trade 
between nations. Its main function is to ensure that trade flows as smoothly, predictably and 
freely as possible. This is achieved through its overarching principles of non-discrimination 
between member states and transparency.  
 
In order that the international trading environment remains stable and predictable, members 
are required to notify measures relevant to particular WTO Agreements. These include, but 
are not limited to, the following: 
 
 

                                                
1 Small business have less than 50 employees, micro business have less than 10 employees 

mailto:BetterRegulation@gov.scot
https://www.wto.org/english/tratop_e/tbt_e/tbt_enquiry_point_guide_e.pdf
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• The Technical Barriers to Trade (TBT) Agreement requires WTO members to 
notify in advance changes to technical regulations, standards and procedures for 
assessing standards conformity. 

• The Agreement on the Application of Sanitary and Phytosanitary Measures 
(SPS) concerns the application of food safety and animal and plant health 
regulations. It requires members to notify measures takes to ensure food is safe for 
consumers, and to prevent the spread of pests or diseases among animals and 
plants.  

• Agreement on Subsidies and Countervailing Measures (SCM) addresses the use 
of subsidies by governments that may have an impact on trade.  

• The Government Procurement Agreement (GPA) sets out the framework for 
government procurement of goods and services between WTO members. , ensuring 
that suppliers of goods and services from other member states are treated no less 
favourably in securing government procurement than domestic suppliers.  

 
There are other WTO Agreements which could have implications for Scotland’s policy 
making, for example in agriculture, fisheries and services trade.  
 
Each agreement contains specific requirements for notifying other WTO members of policy 
and regulatory changes, and criteria for determining whether a measure is notifiable. The 
reference or otherwise to international standards is a material factor.   
 
Compliance with WTO obligations can also help to meet similar obligations under Good 
Regulatory Practice and Regulatory Cooperation (GRPRC), Technical Barriers to Trade 
(TBT) and Sanitary and PhytoSanitary (SPS) Chapters of Free Trade Agreements, such as 
the UK-EU Trade and Cooperation Agreement.  
 
Impact on international trade 
Relevant changes to regulation that could affect trade and investment include: 
 

• The ability of Scottish businesses to trade or provide services overseas, or 

• The ability of overseas businesses to export to the Scotland or provide services to 
Scotland 

• Foreign investors/companies operating in Scotland being impacted differently from 
UK-owned companies/investors 

• The assets of foreign investors/companies being removed from them or substantially 
taken out of their control.  

 
The ability of businesses to trade within Scotland would traditionally be captured within 
Business and Regulatory Impact Assessments (BRIA). However, the ability of overseas 
businesses to export to Scotland is a new aspect that policy makers will need to consider.  
 
When answering this question, policy makers should consider the following: 
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Considerations for assessing impacts on international trade 

 

A Does this measure have the potential to affect imports or 
exports of a specific good or service, or groups of goods or 
services? 

Yes/No 

B Does this measure have the potential to affect trade flows with 
one or more countries? 

Yes/No 

C Does this measure include different requirements for domestic 
and foreign businesses? 
- i.e. are imported and locally produced goods/services treated 
equally? 
- i.e. are any particular countries disadvantaged compared to 
others? 

Yes/No 

D If the answer to C is Yes, is the basis for different treatment 
anything other than it enables foreign businesses to operate on 
a level playing field in Scotland? 

Yes/No 

 
Where you answer yes to any of the above questions, please provide a description and 
assessment of the rationale, and contact WTO Compliance Enquiries and SGLD to 
discuss potential notification responsibilities.  
 
International Standards 
Some WTO Agreements and FTAs encourage members to ‘base’ regulatory measures on 
relevant international standards, where they exist. 
 
If a relevant international standard (or parts thereof) would support compliance with a 
measure that achieves a legitimate policy objective, policy makers are encouraged to 
consider using relevant international standards as a basis for the measure. 
 
Please contact WTO Compliance Enquiries within the Directorate for International 
Trade and Investment (DITI) for further advice to complete the assessment, for advice 
on potential notification responsibilities under WTO agreements and for further 
guidance on identifying international standards.  

 
 

mailto:wto@gov.scot
mailto:wto@gov.scot
https://www.wto.org/english/tratop_e/tbt_e/tbt_enquiry_point_guide_e.pdf
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

COMPETITION ASSESSMENT 

In addition to looking at the impact on individual firms, it is important to consider the 
impact that a regulation or policy might have on competition between firms. Where 
regulations restrict competition – for example by making it harder for new firms to 
enter a market – this can increase costs for consumers in these markets. 
Alternatively, regulations or policy can be designed to increase competition within the 
market. A competitive market is one where businesses, large and small, are able to 
compete to deliver services and products to consumers. Competitive markets drive 
innovation, productivity, sustainable economic growth and provide consumers with a 
choice of goods and services. These costs and opportunities need to be factored 
into the overall impact assessment. 

 

The overall aim of the competition assessment is to find a policy approach which 
encourages competition within the market, subject to achieving the wider policy 
objectives. 

 
The main elements of the competition assessment are: 

• Identifying the relevant markets, products or services which might be affected by 
a policy 

• Identifying possible restrictions on competition in these markets resulting from the 
policy proposals, by answering the following questions: 

o Will the measure directly or indirectly limit the number or range of 
suppliers? 

o Will the measure limit the ability of suppliers to compete? 
o Will the measure limit suppliers’ incentives to compete vigorously? 

o Will the measure limit the choices and information available to consumers? 
 

A competition concern may be identified if at least one of these conditions is met. 
You should include the questions and your answers within your BRIA to provide 
evidence that your proposals do not have any impact on competition. 

 
The Competitions and Market Authority (CMA) provides guidance on carrying out 
competition assessments2, and can provide informal advice in particularly complex 
cases. More general examples and explanation of the way government policy can 
affect competition are given in the CMA publication ‘Government in Markets’3. 

 
Economist colleagues can also provide assistance in answering whether the 
proposals are likely to prevent, restrict or distort competition in any of the affected 
markets. 

 
 
 
 

2 www.oft.gov.uk/advice_and_resources/resource_base/advocacy-guidance/ 
www.oft.gov.uk/shared_oft/reports/comp_policy/oft876con.pdf 

 
3 www.oft.gov.uk/shared_oft/business_leaflets/general/OFT1113.pdf 

http://www.oft.gov.uk/advice_and_resources/resource_base/advocacy-guidance/
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft876con.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/general/OFT1113.pdf
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

CONSUMER ASSESSMENT 

The options section of the toolkit stresses the need to consider the impact on the 
consumer. This section of the toolkit addresses the key challenge of thinking and 
gathering evidence about the impact on consumers of specific industries, firm types 
and businesses of different sizes. 

 
The Scottish Government definition of a consumer is “anyone who buys goods or 
digital content, or uses goods or services either in the private or public sector, now or 
in the future”. 

 
This goes beyond the traditional idea of a consumer as someone who buys goods 
from the high street. As a result, consumer interests will be impacted by policies 
across the Scottish Government, even though it might not be immediately obvious 
that their interests should be considered. In general, there will be an impact from 
policy on consumers if the quality, availability or price of goods or services in a 
market are likely to be affected. There may also be indirect consequences, such as 
increased opportunities for third parties to take advantage of government initiatives 
to target consumers whose circumstances make them more vulnerable, or added 
complexity in a market, which could lead to information asymmetries or make it more 
difficult for consumers to understand their rights. This in turn can negatively impact 
businesses that want to obey the rules, either through loss of consumer trust in a 
sector, or through loss of opportunities should unscrupulous businesses take 
advantage of consumer protection weaknesses in government policy. 

 

When considering the impact of policies, the effect on consumers whose 
circumstances make them more vulnerable should be given particular weight. In 
general, there will be a need to carry out a more in-depth assessment if the answer 
to any of the following questions is yes: 

 

• Does the policy affect the quality, availability or price of any goods or services 
in a market? 

• Does the policy affect the essential services market, such as energy or water? 

• Does the policy involve storage or increased use of consumer data? 

• Does the policy increase opportunities for unscrupulous suppliers to target 
consumers? 

• Does the policy impact the information available to consumers on either goods 
or services, or their rights in relation to these? 

• Does the policy affect routes for consumers to seek advice or raise complaints 
on consumer issues? 

 
Please contact the Consumer and Competition Policy Unit if you need advice or 
support on this at CompetitionPolicy@gov.scot 

mailto:CompetitionPolicy@gov.scot
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

TEST RUN OF BUSINESS FORMS 

All new forms introduced as a result of Scottish Government legislation must also be 
"test run" as early as possible with appropriate businesses, business organisations 
etc. to ensure they are clear, simple and easy to complete. It can be useful to get 
business/business organisations to help in the development process, however there 
is a firm commitment to visit an appropriate sample of 6-12 business likely to be 
affected by the proposal. In completing this section of the impact assessment 
template, provide details of any new forms being introduced. Explain how they were 
developed, what input business etc. had in their development and the results of the 
‘test run’. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

DIGITAL IMPACT TEST 

The options section of the toolkit stresses the need to consider the impact on 
advances in technology and the impact this may have on future delivery. This 
section of the toolkit addresses the key challenge of thinking and gathering evidence 
about the impact of technology on specific industries, firm types and businesses of 
different sizes. 

 
Digital Impact Test 

 

Changes to policy, regulation or legislation can often have unintended 
consequences, should government fail to consider advances in technology and the 
impact this may have on future delivery. 

 
The digital impact test requires officials to consider whether the changes being made 
can still be applied effectively should business/government processes changes – 
such as services moving online. 

 
Explain here the consideration you have given to ensuring that your proposal is 
consistent with the increasing shift of economic, social and governmental 
interactions online.  For example: 

 

• Does the measure take account of changing digital technologies and 
markets? 

• Will the measure be applicable in a digital/online context? 

• Is there a possibility the measures could be circumvented by digital / online 
transactions? 

• Alternatively will the measure only be applicable in a digital context and 
therefore may have an adverse impact on traditional or offline businesses? 

• If the measure can be applied in an offline and online environment will this in 
itself have any adverse impact on incumbent operators? 

 

For further advice please contact the Digital Economy Team at 
digitaleconomy@gov.scot 

mailto:digitaleconomy@gov.scot
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

LEGAL AID IMPACT TEST 

BRIAs relating to all proposed regulations in Scotland that could give rise to 
increased use of legal processes or create new rights or responsibilities should give 
particular attention to possible impacts on the legal aid fund. 

 
If you are working on policy you must consider what implications it may have on 
fulfilling individuals' right to access to justice through availability of legal aid and 
possible expenditure from the legal aid fund. Such impacts are likely if your policy 
will create a new procedure or right of appeal to a court or tribunal, any change in 
such a procedure or right of appeal, or any change of policy or practice which may 
lead people to consult a solicitor. Consideration should also be given to whether the 
policy will result in additional people seeking legal assistance or being taken through 
the courts. If an impact is identified, some kind of estimate of the additional numbers 
should be given. 

 
In order to fully convey the background and policy intentions along with the draft 
BRIA, please include a copy of the related Bill and/or related strategy and 
consultation documents. Please note that your information will be shared with the 
Scottish Legal Aid Board in order to complete the legal aid impact test. 

 
If having read the guidance you still require advice, please contact the Access to 
Justice Team at legalaidtrawl@gov.scot – You should allow 10 working days for a 
response. Record the results of your discussion with the Access to Justice Team in 
this section. 

mailto:legalaidtrawl@gov.scot
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

ENFORCEMENT, SANCTIONS AND MONITORING 

This section of the BRIA should describe in appropriate detail how you propose to 
enforce and monitor compliance and impact for each of the options. 

When considering enforcement options, you should: 

• Engage fully with local authorities and COSLA, relevant existing regulators (and 
their sponsor teams) and the Public Service Reform Directorate: 
Have regard to the Crerar Review and the Government’s response. 

 

You will also have to develop effective monitoring mechanisms to assess compliance 
and whether (and to what extent) your policy (and associated regulatory 
interventions) is meeting the original objective. 

 
Therefore this section of the template should: 

 

• Describe your proposed monitoring process for each option in the impact 
assessment, using SMART (Specific, Measurable, Achievable, Relevant and 
Timebound) criteria. 

• Take into account existing monitoring mechanisms – you may be able to use 
them but, if not, bear in mind that those also affected by other policies may face 
multiple monitoring activities. 

• Assess compliance against the overall policy objective and delivery success 
measures. Be clear about what will be counted as compliance and what will not. 

• Outline who will be responsible for monitoring each option. Think about the cost 
for those being regulated of compliance and monitoring and whether this will 
have a disproportionate impact on some groups. 

• Describe the frequency of monitoring and how it will be reported. 

• Consider setting up a feedback mechanism for recording any complaints from 
those affected by the proposals, to inform future policymaking. 

http://www.scotland.gov.uk/Resource/Doc/198627/0053093.pdf
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/latest-news/Response-to-Crerar
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

IMPLEMENTATION AND DELIVERY PLAN 

At all stages of BRIA completion – as with policy development - you need to think 
about implementation and delivery. 

 

• How will the legislation be put together and how will it achieve its 
objective? 

• Consider who will implement and enforce it and how are they being 
involved in the creation/consultation process? 

 

In this section you should outline implementation and delivery plans covering the 
main issues for each option. These are likely to reference back to earlier sections 
and might include: 

• Ownership – e.g. who is responsible for implementation and who will make 
decisions? 

• The aims of implementation – focus on the policy objective and outcomes 
considered necessary, including success criteria. 

• Timetable for implementation – key decision points and milestones, specifying 
where flexibility may or may not exist. 

• Identification of stakeholders – who will be involved in implementation and who 
may be more widely affected? 

• Communication strategy – including allowing for early warning to those who will 
be affected, especially small businesses and other organisations. 

• Consider risk management for the delivery and implementation of each option. 

• Consider how implementation will fit within existing initiatives, including those by 
other government departments and inspection agencies, and aggregated 
burdens. 

 

As part of developing the delivery plan you should also recognise the need for a 
formal post-implementation review within 10 years of regulations coming into force, 
and make arrangements for relevant data capture and for the review. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

POST-IMPLEMENTATION REVIEW 

As part of finalising monitoring arrangements you should also recognise the need for 
a formal post-implementation review within 10 years of regulations coming into force. 
This review should establish whether implemented regulations are having the 
intended effect and whether they are implementing policy objectives efficiently. It is 
not intended to review the effects of the policy itself or to determine whether the 
intended policy is still desirable - although there may be merit in considering those 
too. You should use the final BRIA as the starting point for this work, given that it 
should establish a baseline and include the success criteria against which you will 
assess the effectiveness of the policy in delivering the objective. 

 
All Scottish Government legislation that impacts upon businesses is subject to 
review against the final BRIA within 10 years, although Directorates are free to 
review regulations at any earlier point if this coincides with a pre-programmed 
review. For EU–derived legislation, you should try to set the date of the post– 
implementation review to tie in with the timetable of the European Commission's own 
review of the legislation, so you can feed in your findings to the Commission. You 
should also compare implementation practices with at least two other major Member 
States to draw lessons on methods of implementation and enforcement. 

 
Key issues for review should include whether: 
• The policy objective has been met. 
• Impacts have been as expected, including the costs and benefits. 
• Views of stakeholders regarding implementation of the policy and whether 

there have been any unforeseen unintended consequences. 
• Compliance levels indicate that the enforcement regime is effective – perhaps 

it could now be lighter touch or more risk based. 
• The basis of the review – it could be statutory (forming part of the legislation) 

or there could be a political commitment to review. 
• Criteria for modifying or replacing the policy if it does not achieve its 

objectives; or whether Government intervention is still required or not. 
• The five principles of better regulation are evident in delivery and outcomes. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

SUMMARY AND RECOMMENDATION 

Which option is being recommended and why?  Refer to analysis of the costs and 
benefits in reaching the decision. Summarise, using the table provided, the 
information gathered for each option. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

DECLARATION AND PUBLICATION 

The Cabinet Secretary or Minister responsible for the policy (or the Chief Executive 
of non-departmental public bodies and other agencies if appropriate) is required to 
sign off all BRIAs prior to publication. 

 

Use appropriate text from the choices provided whether you are completing a partial 
or Final BRIA.  Please delete the option you are not using. 

 

Five hard copies of any published BRIA should be sent to the Scottish Parliament 
Information Centre (SPICe) and an electronic copy sent to their collections team. 
Where appropriate, one copy each should be sent to the following: 

 

• The lead committee 

• Delegated Powers and Law Reform Committee 

• Parliament Legal Advisors 

You should publish your signed BRIA on gov.scot using APS. 
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BUSINESS AND REGULATORY IMPACT ASSESSMENT: “TOOLKIT” 

FREQUENTLY ASKED QUESTIONS 

GENERAL QUESTIONS: 

 
Why do I need to complete a Business and Regulatory Impact Assessment 
(BRIA)? 
The Scottish Government is committed to consulting with all parties potentially 
affected by proposals for new regulation, or where any regulation is being changed 
significantly. All policy changes, whether European or domestic, which may have an 
impact upon business, charities, the voluntary sector, or indeed public bodies, should 
be accompanied by a BRIA. In fact, we would always recommend and encourage 
the completion of a BRIA as best practice. The BRIA helps assess the impact of 
new legislation, as well as other changes such as voluntary guidance or policy 
changes, even where they do not necessarily present additional obvious burdens. In 
such cases it can either help confirm understanding that the impact will not change 
or identify and address unintended impacts which have not been identified. The 
content of a BRIA should be proportionate to the problem involved and the size of 
the proposal. 

 
What is the purpose of a BRIA? 

The BRIA helps policy makers to think through and analyse the costs and benefits of 
the proposed legislation. It also ensures that any potential effect on business, 
particularly small enterprises, are taken into account before regulations are made. 

 
When should I produce a BRIA? 
A BRIA is a continuous process to help you fully think through the consequences of 
possible and actual Government interventions: from the early stages of identifying a 
policy challenge, through the development of policy options, public consultation and 
final decision-making, and on to the review of implementation. When review leads to 
the identification of new policy challenges (perhaps arising from unintended 
consequences of the intervention itself), the process begins again. 

 
Is a BRIA required for a de-regulatory or voluntary measure? 
Yes. BRIAs should be carried out for any piece of legislation or regulation, whether 
mandatory or voluntary, and are still appropriate even where the proposals will 
reduce regulatory burdens or costs on business. In such cases, the BRIA can help 
confirm your understanding, or identify and address any unidentified impacts or 
concerns. 

 
Is a BRIA required for legislation implementing EU directives? 
BRIAs should be carried out for any piece of legislation or regulation, and are still 
appropriate where the purpose of the legislation is to implement European directives. 
In such cases, the BRIA can help ensure you fully understand the costs and benefits 
or identify and address any unidentified impacts or concerns. The content of a BRIA 
should be proportionate to the proposal and you may be able to use information 
obtained at earlier stages when the EU directive was being considered, provided that 
remains valid. 
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I’ve never carried out a BRIA before – is training available? 
The BRIA toolkit provides information and guidance on how to complete a BRIA. 
Further advice and guidance is available from the Better Regulation team. 

 
I have completed a BRIA and it has been signed by the appropriate 
Minister/Cabinet Secretary – what do I do with it now? 
A copy should be emailed to the Scottish Parliament Information Centre when the 
regulation/legislation is presented to Parliament. Also one copy should each be sent 
to the lead Committee, Subordinate Legislation Committee, and the Parliament Legal 
Advisers where appropriate. Relevant details can be found on the Scottish 
Parliament website. A copy of the consumer and competition impact assessments 
should be sent to colleagues in the Consumer and Competition Policy Unit. You 
should also publish your BRIA on the Scottish Government website. 

 
 

CONSULTATION/ENGAGEMENT QUESTIONS: 
 

At what stage should I consult with business? 

You should start your dialogue with businesses as early as possible. Your 
engagement with businesses should be recorded in the partial impact assessment 
which should be part of the consultation document. 

 
How do I identify businesses to consult with? 
You should consider any business contacts you or policy colleagues (including 
OCEA colleagues) working in a similar area already engage with. Trade 
Associations and Business Organisations should also be able to provide advice on 
appropriate contacts. The Competition Policy Team can help identify businesses 
that may be inadvertently affected by your policy. The Business Directorate of the 
Department for Business, Innovation and Skills can also help identify suitable 
companies to consult with. 

 
Do the businesses consulted need to be named in the BRIA? 
There is no specific requirement to name them but you should include general 
information which explains the details of who you consulted with, and the feedback 
received. You should be as transparent as possible. It is advisable to discuss this 
with the businesses when you meet with them. 

 
Does the business engagement need to be face to face? 
Meeting with businesses in person to discuss issues establishes better relationships 
and encourages better understanding. Engagement should therefore be face to face 
unless there are exceptional circumstances. 

 
How many companies should I engage with? 

The BRIA requires you to engage with 6-12 business who are expected to be 
affected by the proposal. You should consider the characteristics of the businesses 
likely to be affected i.e. size, sector, ownership, geographical distribution, to ensure 
that your sample is representative. 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/guidance
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CONSUMER QUESTIONS: 
 

What is a Consumer? 
The Scottish Government defines a consumer as anyone who buys goods or digital 
content, or uses goods or services either in the private or public sector, now or in the 
future. 

 
A consumer may also be known as or referred to as: 

• Client 

• Customer 

• Passenger 

• Patient 

• Pupil 

• Service user 

• Shopper 

• Student 

• Tenant 

• User 
 

When using this definition it is worth noting that a consumer may not directly 
purchase the good or services themselves – this is particularly the case in public 
services. 

 
DIGITAL QUESTIONS: 

 
What would be a digital impact? 
A digital impact would be one of the following: 

 
A. The proposed change is to be delivered in an ‘analogue’ way, for example it 

may be a check that requires physical forms filled in by hand and posted. 
Services and interactions are increasingly moving online. The impact of your 
change could mean that it would need to be revisited, at cost, at a later stage 
when services move online. 

B. The proposed change is to be delivered in an only digital way i.e. via a 
website – an online transaction - this would have an impact on those without 
access or capability to get online and may have a cost for both Government and 
the business or individual to support them to a stage where they can get online. 

C. Should a change only apply in Scotland or according to Scots law, you must 
consider online transactions that may originate from outside of Scotland - how 
would the change be enforced? 

D. Should a change include age restrictions – consideration would need to be 
considered around enforcement, roles and responsibilities in an online 
transaction process. 

 
This list is not exhaustive however it gives an understanding of digital issues to 
consider. 
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Why do I need to consider digital / technological delivery and related issues? 
Digital technologies are a central part of everyday life now. Over the past 10 years 
digital capabilities and uses have become commonplace. Consumers and 
customers expect easy, digital services. The explosion of smartphone use, online 
services and transactions both private (like banking) or public (like road tax) and 
innovative new markets and platforms like Uber and Amazon have changed the way 
in we live work and operate. If we do not consider digital / technological 
advances and their effect on or fit with our policies and regulations, then there is a 
risk of changes being made which quickly become unfit for purpose, and which may 
require revisiting and amending at a later date and at cost. 
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