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EXECUTIVE SUMMARY

Background

1

As part of the Scottish Government’s commitment to ‘a coherent penal policy
that uses prison for serious and dangerous offenders but deals with lower-risk
offenders in the community’ (Scottish Government, 2007, p.1), three related
reforms were introduced in early 2011: Community Payback Orders (CPOs), the
Presumption Against Short Sentences (PASS) and Criminal Justice Social Work
Reports (CIJSWRSs). Together, these were intended to contribute to a more
effective and publicly acceptable system of community disposals, to provide a
credible alternative to short sentences and, in turn, to contribute to a reduction in
‘churn’ in the prison population.

CPOs effectively replaced many of the existing community penalties (including
Community Service Orders, Supervised Attendance Orders and Probation
Orders) with a new single disposal with a range of requirements, capable of
being imposed either singly or in a variety of combinations. Specifically, CPOs
were aimed at ensuring that community penalties were high quality, effective,
immediate, visible, flexible and relevant and, as such, acceptable to members of
the public and sentencers alike. PASS placed a legislative onus on sentencers to
avoid the use of short prison sentences (of less than three months) in all but
exceptional cases and, in the latter, to record formally the reasons for the use of
such a disposal. The introduction of CJISWRs complemented these other
legislative changes by creating a national template for social work court reports,
with the aim of ensuring that sentencers have access to consistent and high
guality information and analysis in order to inform decision-making about the
appropriateness of particular disposals.

The evaluation

3

Following a competitive tendering exercise, a team based around ScotCen
Social Research was commissioned to evaluate the reforms. The evaluation was
loosely structured around a logic model showing the relationship between the
three main elements and highlighting the ‘theory of change’ through which
specific inputs and activities were expected to lead to particular short, medium
and long-term outcomes. The overall aim of the evaluation was to examine
whether the reforms were implemented as intended; consider the extent to which
the short and medium term outcomes were realised; and to identify potential
obstacles to realising those and longer-term goals.

The evaluation drew on a variety of quantitative and qualitative methods
including:

e Analysis of national monitoring data relating to the use and outcomes of
CPOs

¢ National surveys of the judiciary and criminal justice social work managers

¢ Qualitative interviews in each of four case study areas



e A ‘participative audit’ of Criminal Justice Social Work reports in the four
case study areas, which collated both factual information and subjective
assessments of the quality of analysis and recommendations contained
within the reports.

Criminal Justice Social Work Reports

5 In a number of key respects, the new template appears to be delivering on its
original objectives. Despite the fact that many criminal justice social work
(CISW) staff believe that the new template is more time consuming than
previous court reports to complete, the vast majority of CJISWRs are being
delivered on time. The standardisation of reports, within and across local

authority areas, has been welcomed by Sheriffs and CJSW staff. And it is widely

felt that the template has improved navigability and increased the focus on
offending.

6 Thereis, however, a widespread concern among Sheriffs that the new format
has contributed to long and overly detailed reports. CJISW staff and managers

also express concern about ‘writing to the template’ and highlight the risk that the

guality of analysis suffers as a result.

7  Sheriffs appear to find much of what they receive in CJISWRs helpful, but are
especially positive about the information about individuals’ current and previous
offending, personal and social circumstances and suitability for a community

disposal. They are more ambivalent about the analysis of risk provided by report

writers and markedly less positive about social workers’ reviews of relevant
sentencing options and conclusions about preferred sentencing options.

8 The participative audit suggests that reports are drawing on a broad and
appropriate range of sources but also raises questions about the quality of
analysis contained within reports, especially in relation to risk of reoffending and

risk of harm. Overall, there is room for improvement in the quality of reports, with

around one in six being given a negative rating by auditors.

9 There are issues here relating to the availability of training for new starters, and
the extent to which training and support around CJSWRs in general moves
beyond the transactional to focus on report writers’ analytical skills. It also
appears that the new template is more time consuming to complete than the
previous court reports. While this has been partly offset by a reduction in the
number of reports requested — and is seen by many CJSW staff as worthwhile if
it leads to better quality — there are potential resource implications here.

10 Procedures for quality assurance and retrospective audit are inconsistent across

and within areas. Although there is a solid base of peer support and line

management, formal or systematic processes of assurance and review are often

absent. This makes it harder to identify the minority of below-standard reports
and also means that a potentially ‘virtuous loop’ of skills improvement is not
completed.
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Given the central role that offenders’ accounts play in the preparation of
CJSWRs, itis important that they understand the process and feel able and
willing to contribute to it openly and honestly. For the most part, this seems to be
the case, although some offenders are still unprepared for the depth of
guestioning in the preparation of the report or do not fully grasp its purpose. The
skills and experience of report writers — and the nature of their relationship with
the offender — are clearly critical here. Most of the offenders interviewed for the
evaluation acknowledged the role that the report had played in securing a
community disposal; a few felt that it had played a major role in tailoring the
sentence to their needs; and others were simply grateful for the way that it
helped prepare them for the sentencing process.

An overview of CPOs imposed

12
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14
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By 2012-13, CPOs accounted for more than 80% of all social work orders
imposed, increasing by roughly 5,500 in absolute terms over the previous year.
There is no sign, however, that their introduction has led to a marked or
immediate upturn in the total number of social work orders imposed.

Two of the nine requirements, Unpaid Work or Other Activity (UPWOA) and
Supervision, were used with far greater frequency than any other — not
surprisingly as all orders must contain one or both such elements. The use of
UPWOA is especially common and became even more pronounced in 2012-13.

None of the remaining requirements was imposed in more than one in ten orders
and, with the exception of Compensation, all were used relatively less frequently
in 2012-13 than in the year before. While the sharp reduction in the use of the
Conduct requirement can be directly attributed to an appeal court ruling, the
contraction in the use of some of the ‘treatment’ requirements — especially Drug
Treatment Requirements (DTRs) and Alcohol Treatment Requirements (ATRS) —
needs to be more fully understood.

Multiple requirements are not the norm. Roughly half of all orders (55%) in 2012-
13 involved a single requirement — usually UPWOA — up from 43% the year
before. The fall in the average number of requirements over the same period
(from 1.82 to 1.59) should also be noted. This raises questions about the
willingness of CJSW staff to recommend, and of Sheriffs to impose, multiple
requirements and the implications for the expected tailored and flexible character
of the order.

There is wide variation in the use of different requirements across local authority
areas. While this will reflect, to some extent, differences in the characteristics of
these areas and the nature of the cases coming before the courts in each, it is
also likely to signal a degree of local variation in interpretation and/or practice.

This variation is especially clear in relation to the use of Drug Treatment and
Testing Orders (DTTOs) and DTRs. Although the legislation and practice
guidance signal a relatively clear distinction between these two options, across
local authorities, it is clear that higher use of one tends to be associated with
lower use of the other, suggesting a more blurred interpretation on the ground.
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Gender is strongly related to the type of CPO requirements imposed. Women —
and young women in particular — were relatively less likely to receive an UPWOA
requirement, but more likely to receive a CPO with a DTR, Mental Health
Treatment Requirement (MHTR) or Residence requirement.

Use of the Unpaid Work or Other Activity requirement (UPWOA)

19

20
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There appears to be a reasonably wide range of Unpaid Work (UPW) placement
types available. All four case study areas were making similar use of group
placements (in the form of both workshops and project groups). There was
greater variation, however, in the availability and use of female only and
individual placements.

Although CJSW staff in most areas indicated that they had struggled to cope
with the initial increase in UPW placements following the introduction of the
reforms, the situation now seems to have eased somewhat — in part, because of
an expansion in the availability or use of individual placements. However, the
‘supply’ of such placements remains somewhat patchy and ad hoc.

Key challenges in terms of overall provision include competition for individual
placement opportunities from other sources (such as large employers offering
their staff the opportunity to volunteer); variation in the number and range of local
organisations potentially able to offer placements; and funding constraints
limiting the use of workshops or other resources.

Flexibility of provision is both a desirable and a necessary characteristic of UPW
provision — desirable because of the aspiration to tailor disposals to individual
needs and circumstances; necessary because of the often highly unstructured
character of individual offenders’ lives. Consequently, across the case study
areas, UPW provision allowed offenders a degree of flexibility about when and
how to complete their hours.

CJSW staff face a number of challenges in trying to assess suitability and match
offenders to particular UPW opportunities. For example, it can be difficult to
match the skills of an offender to the placements available; to find appropriate
placements for those for whom English is not the first language or who have
complex needs. Other challenges include the difficulty of finding suitable
community placements for sex offenders.

There are also significant issues around the imposition of Level 1 orders in the
absence of a CJSWR, in terms of the potential for both needs and risks to be
missed and the potential for offenders to be given unsuitable placements. There
was some evidence of the emergence of informal local arrangements to address
these.

There is a widespread perception that UPW placements are commencing faster
than in the past and that a large majority are certainly meeting the target of
commencement within seven days of the CPO being imposed. Around one in
five, however, are not meeting this target. There is also evidence that the
emphasis on speed of commencement may be shaping the type of initial
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placements available, and that matching to a more suitable placement to
complete the rest of the order may sometimes be delayed.

In terms of speed of completion, the timescale for Level 1 orders (three months
for up to 100 hours of UPW) is seen as unrealistic by many CISW and UPW
staff, although some feel that this relatively compressed time frame could
actually be useful in keeping momentum going from the start to the finish and
motivating staff to stay vigilant to ensure offenders got through their order.

The ‘Other Activity’ (OA) element was slow to develop following the introduction
of the reforms. CJSW and UPW staff needed time to adjust to the new reforms
as a whole, and to manage increased numbers of offenders with UPW orders,
leaving little scope for a clear focus on OA. A lack of local guidance also means
that some CISW and UPW staff still lack a clear understanding about what OA
consists of or how it might be used.

While there are increasing signs of OA being used creatively and effectively, the
flexibility that allows it to be closely tailored to individual need also leads to
variations in use. In combination with differing views and interpretations of how
and when it should be used, this has meant that OA is used inconsistently within
and across local authorities.

Use of the remaining CPO requirements
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The three ‘treatment’ requirements — Alcohol Treatment Requirements (ATRS),
Drug Treatment Requirements (DTRs) and Mental Health Treatment
Requirements (MHTRS) — are being used relatively rarely but also inconsistently
across different areas. There are issues here around differences in
understanding of the exact target group for each and of what constitutes
treatment.

From a CJSW point of view, however, the most significant obstacle to proposing
an ATR or MHTR is the apparent necessity to obtain a medical assessment in
advance of sentencing, although, in a few areas, it appears that some of these
requirements are being imposed without a formal medical assessment. While
there are some indications that this latter approach may lead to a higher level of

use, some participants feel it may also run the risk of such orders being returned
to court.

Even if the relevant assessments can be obtained, an ATR or MHTR (or indeed
a Programme requirement) all need the treatment to be specified in detail at the
point of sentence. This can again be difficult within the timeframes for
preparation of the CJSWR.

For all three treatment requirements, waiting times for certain types of treatment
(for example, residential detox and psychological interventions) are often lengthy
— indeed, waiting times to begin such treatment are often longer than the length
of the CPO itself. This also has the effect of limiting their use.
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Although most CJSW staff are more content with the scope and wording of the
DTR than they are with that of the other ‘treatment’ requirements, some remain
uncertain about exactly when a DTR should be used instead of a DTTO. CJSW
interviewees also gave examples of Sheriffs imposing a DTR when they felt a
DTTO would have been more appropriate, and vice versa.

It is clear that many CJSW staff have a concern about the ‘layering on’ of
multiple requirements and this, too, may be a factor in limiting the use of the
treatment requirements.

In the context of the various issues described above, it is perhaps not surprising
that alcohol, drug or mental health issues are commonly addressed under the
Supervision requirement. While this may often be entirely appropriate, there was
also some evidence of concern about its use as a potential ‘catch all’ and about
the effectiveness and transparency of work conducted under Supervision by
comparison with that which might occur under one of the more structured
requirements.

While interviewees suggest that the needs of offenders with drug, alcohol or
mental health issues are generally being met, there is considerable variation in
exactly how this is happening. Moreover, the lack of transparency around these
issues has potential implications for effective service planning and provision.

Engagement, compliance and breach

37
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41

CPOs with a single requirement are more likely to be completed than those with
more than one, though an increase in the number of requirements beyond two
does not raise the risk of non-completion further. The combination of
requirements does appear to influence chances of successful completion.

More than half of CPOs completed in 2012-13 had UPWOA as their only
requirement - and it was these orders that had the highest rate of successful
completion and the lowest rate of being revoked due to breach.

Those with just a Supervision requirement had the next highest rate of
successful completion and next lowest rate of revocation due to breach. CPOs
containing a Programme requirement (alongside a Supervision requirement) had
the lowest levels of successful completion.

CPOs containing an ATR had high levels of successful completion when there
was no additional UPWOA requirement. The same pattern can be seen for
CPOs containing a Compensation requirement.

Although progress reviews were previously available for DTTOs and probation
orders there was a perception that their use has increased under CPOs. The
flexibility with which reviews could be used was welcomed by CJSW staff and
Sheriffs, though inevitably leads to variation in use.
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There were still some issues around who has responsibility for issuing
warnings/breaches in joint orders with supervision and UPWOA — specifically
around first and final warnings.

Sheriffs appear to have broad confidence in CPOs in terms of monitoring of
progress and appropriate use of breach. However there are still some areas in
which it is felt the processes could be improved — especially in relation to the
length of time it takes to declare a breach and the number of warnings given.
Some Sheriffs were also unhappy that further offences do not constitute a
breach of a CPO. CJSW interviewees, by contrast, were more likely to
appreciate the flexibility that this provides in allowing them to continue to work
with offenders following a subsequent offence.

Most offenders felt their CPO had been clearly explained to them; that they knew
what was expected of them and that they understood what would happen if they
breached the order. Signing the order, or an agreement, seemed to help this
understanding.

Offenders were usually very positive about the relationship they have (or had)
with their case manager, citing this relationship as being of key importance for
engagement and compliance.

Engagement and compliance was most likely when a CPO was tailored to an
offender’s needs and interests. Other factors that offenders responded positively
to included the fact they were paying back to the community, and the sociable
element of UPW.

Judicial decision-making in relation to community penalties

47
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The two years following the introduction of the reforms saw both an increase in
the use of community penalties and a fall in the use of short prison sentences in
Scotland — two key long-term objectives for the reforms. Caution is warranted in
the interpretation of these figures, however, and it would certainly be unwise to
draw a direct line to the reforms. The increase in the use of community penalties
is consistent with a much longer-term trend, while the fall in the use of sentences
of three months or less has been accompanied by an increase in the number of
sentences of three to less than six months and six months to less than two years
— a trend which also predates the introduction of the reforms.

Nevertheless, on balance, there is evidence that CPOs are seen by Sheriffs as
an improvement on previous community penalties, have contributed to a greater
willingness to use such disposals, and are viewed with a reasonable degree of
confidence by most Sheriffs. While many Sheriffs see little change in the balance
of their use of community and custodial disposals, there is a minority who say
they are using community penalties more since the introduction of CPOs and
there are almost none who say they are using them less.

Those Sheriffs who were strongly positive about the reforms typically welcomed
the range and flexibility of the options on offer to them, the simplification of the
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overall framework and evidence of swifter implementation and more rigorous
enforcement.

A minority of Sheriffs indicated that they would like to make still greater use of
the UPWOA requirement, reflecting concern about the resourcing of UPW and
provision for offenders with particular needs. There was also evidence that
Sheriffs would like to be able to make greater use of the treatment requirements
and other, more highly structured, programmes and interventions.

One of the aspects of the reforms that Sheriffs are most positive about is the
introduction of Level 1 orders, especially for lower tariff, young male offenders
and those on benefits, for whom it is seen as a more constructive option than a
fine.

There was little sign from the qualitative interviews of PASS figuring prominently
or explicitly in decision-making in relation to specific cases — in part because
Sheriffs indicated that they already used short prison sentences very rarely, but
also because sometimes such a disposal was the only option left to them. That
said, the survey found that some Sheriffs felt that PASS had contributed both to
an increase in their use of community penalties and to the use of slightly longer
sentences.

Apart from the seriousness of the offence, the clearest marker of the ‘inevitability
of a short sentence is not repeat offending, but serial non-compliance —
particularly in the light of clear and repeated warnings about the consequences
of flouting existing orders. In the case of wilful non-compliance, this can have an
explicitly punitive aspect; for others, whose lives are simply too complex and
chaotic to break the cycle of offending, a short prison sentence is sometimes
viewed as offering the chance to dry out or to ‘wipe clean the slate’ of
accumulated penalties.

There is considerable variation in the attitude of Sheriffs towards the preferred
sentencing options (or recommendations) contained in CJSWRs. Most Sheriffs
say they are happy to receive ‘a steer’ on the most suitable disposal. While some
like to see these couched in relatively cautious terms — avoiding any sense of
encroachment on the independence of the bench — others called for social
workers to be more creative and directive. Differences in Sheriffs’ attitudes
towards this issue are likely to be a reasonable proxy for their wider attitudes
towards the respective roles of social workers and the judiciary.

There was some scepticism among Sheriffs about the seriousness with which
CPOs would be viewed by offenders and, especially, the acceptability of such
disposals to the general public — although some interviewees were at pains to
emphasise that they had little access to reliable evidence about either issue.

There was a sense that elements of CPOs such as unpaid work were still
insufficiently visible to communities, and that it would be helpful for members of
the public to understand more about the reparative aspects of such programmes.



Overview: Were the reforms implemented as intended?
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The introduction of CPOs and the new CIJSWR represented a major practical
challenge for CJSW and the Scottish criminal justice system more generally.
This initially slowed down implementation of some elements and meant that
some of the more visible and familiar elements of the reforms tended to be
foregrounded. As a result, some of the processes and requirements were
established relatively quickly — for example, UPW and Supervision, which
directly mirrored work previously undertaken under CSOs and Probation. Other
less familiar and more complex elements (such as OA), by contrast, received
less in the way of immediate focus and attention. Other requirements — such as
DTRs, ATRs and MHTRs — presented similar challenges.

In relation to CJSWRs, the scope for staff engagement was again limited by the
range of other simultaneous developments and, in particular, the introduction of
Level of Service/Case Management Inventory (LS/CMI). However, the basic
template was up and running in time and there was no evidence of any major
disruption to the availability of reports when needed by the courts. The
introduction of PASS had little in the way of immediate practical consequences
for Sheriffs or court staff, though it did introduce a requirement for reasons to be
formally recorded for any short sentences passed by the court.

Overview: What evidence is there that the short and medium term outcomes
have been realised?
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The introduction of the new CIJSWR template does not appear to have had an
adverse impact on the timeliness of reports, and it is generally recognised that it
has led to greater consistency in the form and content of reports. This has been
welcomed by some Sheriffs, who find the reports easier to navigate, and by
some CJSW staff, who feel that the process is more structured and focused on
offending than previously. The concerns about length and duplication, however,
suggest that the aspiration of more concise reports is not yet being met. And
there is evidence (from both Sheriffs and CISW staff) of room for further
improvements in the overall quality of analysis and recommendations contained
within the reports.

There are signs that, on balance, the introduction of CPOs has improved (and
certainly not harmed) judicial confidence in community penalties, but that overall
attitudes have not been radically transformed.

There was also widespread evidence of a commitment to use community
penalties wherever possible — and even in the face of serial offending or non-
compliance — if there was any indication from the CJSWR of scope for
constructive engagement. Whether this approach can be directly attributed to the
introduction of CPOs (or to other aspects of the reforms) is less clear.

Sheriffs remain sceptical about the seriousness with which CPOs will be
regarded by offenders and their acceptability to the general public. Both factors
are potentially important background influences on their own confidence in the
appropriateness of the disposal.



63 There is relatively little sign of PASS figuring prominently or explicitly in judicial
decision-making; although some Sheriffs did suggest it had been a background
factor in avoiding a short prison sentence in a small number of cases. Most,
however, considered the presumption to be of little practical consequence both
because of an existing commitment to use community penalties wherever
possible and because of the ‘inevitability’ of a short custodial sentence in a small
number of cases.

64 A full set of CPO requirements is technically available and all are being used to
some extent. However, the evaluation raises some important questions about
whether some specific requirements are being used appropriately and with
sufficient frequency. There are particular issues around the level of use of the
three ‘treatment’ requirements (ATRs, DTRs and MHTRs). Differences in
interpretation of the National Outcomes and Standards (NOS) Practice Guidance
and other factors (for instance, relating to service availability) may be creating
inappropriate diversity in the extent to which these are being deployed across
Scotland.

65 Most offenders interviewed for the evaluation seemed to have a good
understanding of what was expected of them as part of their CPO, and of what
might happen should they fail to comply. There was positive feedback about the
nature and extent of social work support received under Supervision and
evidence of the importance of relationships with individual CJSW staff.

66 Around two-thirds of CPOs in 2012-13 were completed — a figure broadly
consistent with that achieved under the previous framework for community
penalties. Despite this, there is a widespread perception among both CISW staff
and Sheriffs that the arrangements for the monitoring of compliance and
enforcement of breach are more robust as a result of the reforms.

Where now?: Potential next steps suggested by the results of the evaluation

67 There would be benefit in incorporating feedback from Sheriffs about the length
and relevance of reports into training for CJISWR writers. Previous exercises
involving the piloting of summary reports should be revisited, along with the
scope for making greater use of oral reports in certain types of less complex
cases.

68 Opportunities for additional joint work involving Sheriffs and CJSWR report
writers should be identified in order to develop shared language and
understanding around risk, and agreement about the types of cases in which a
more or less thorough assessment is warranted. This would also allow for
greater mutual understanding of roles and priorities, sharing of concerns and
improvement of the fit between what Sheriffs feel they require and what CJISWR
writers provide The scope to increase CJSW access to prosecution summaries
should also be revisited and the results of previous pilot exercises re-examined.

69 The Scottish Government should provide regular national oversight of the
training provided to CISWR report writers within individual local authority areas;
and that training should explicitly aim to improve the quality of analysis and
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70

71

72

73

74

75

76

77

78

recommendations, as well as covering the technical requirements of the
template.

Estimates of the time required per report need to be reviewed and cannot be
assumed to be consistent over time. The balance of staff time spent on report-
writing and other aspects of casework should also be monitored.

Local authorities should have access to clear best practice guidance about the
use of quality assurance as part of routine working practices. Consideration
should also be given to regular intra- and inter-local authority audit of samples of
reports. The findings of such exercises should be fed back into training and
practice.

The Scottish Government should seek to improve understanding of the current
use of OA — perhaps through a review of its use in each area and the
identification of examples of good practice. Insights from such work should be
incorporated into any further training on CPOs and taken into account in
consideration of funding requirements.

The wording of the NOS Guidance — and, if necessary, the legislation — should
be reviewed in order to identify, on a requirement by requirement basis, issues
that seem to be creating uncertainty or misunderstanding.

There is scope for greater clarity around the role and responsibility of partner
agencies (especially within the NHS) to provide rapid access to assessment and
services in relation to the ‘treatment requirements’. If such involvement cannot
be provided or resourced, the implications of this need to be reflected in the
wording and guidance for the relevant CPO requirements.

The Scottish Government should seek to develop a fuller understanding of how
the treatment requirements are being used — for example, by undertaking a
review of cases in which a DTR, ATR or MHTR has been imposed, and an audit
of such cases returned to court. Local authorities should perhaps be asked — as
part of the annual CPO returns or a bespoke exercise — to provide numbers of
offenders subject to a CPO who are in receipt of support or treatment for drug,
alcohol or mental health issues via another requirement.

Published guidance could provide greater clarity about the circumstances in
which the use of Supervision, in particular, is appropriate; and there could be
improved monitoring of the extent and outcomes of work conducted under these
more flexible provisions.

There is a need to build on and extend emerging good practice in relation to the
use of Level 1 orders — for example, encouraging Sheriffs to make enquiries at
sentencing about individuals’ suitability for UPW and making greater use of oral
reports where appropriate.

Sheriffs might benefit from regular briefings about local and national use of the
various requirements, and easy access to research and statistical evidence
about outcomes and effectiveness. There needs to be discussion about how
such information might be made available, and by whom.
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79 Court user groups and other cross-professional fora might also be encouraged to
look specifically at expectations and experiences of the various aspects of the
reforms.

80 Local authorities should be required to provide clear plans for the prospective
management of community consultation, rather than just retrospective examples.
Opportunities should be explored for providing Sheriffs with summaries of
research evidence about public attitudes in this area.

81 In conclusion, the reforms have provided a framework that has helped to move
community penalties in the right direction. However, the key long-term outcomes
— around reducing reoffending, increasing reintegration and reducing ‘churn’ in
the prison population — will only be realised if all three elements are subjected to
ongoing scrutiny and analysis and there is a system-wide commitment to
partnership working and continuous improvement.

12



1 INTRODUCTION

1.1 Research has consistently shown that community penalties are more effective
than short prison sentences in reducing offending, and that they can play an
important role in addressing some of the individual and social harms
associated with crime®. Nevertheless, in Scotland — as elsewhere — attempts
to maximise the potential of such disposals have faced two significant, and
inter-related, challenges. The first has been the practical challenge of
developing a coherent, flexible and effective framework for the imposition and
delivery of community penalties. The second has been to persuade members
of the public and sentencers alike that such disposals represent an
appropriate, meaningful and, again, effective response to the problems of
lower level offenders and offending.

1.2  This report examines the implementation and early impacts of three related
reforms intended to help address these issues. Two of those — Community
Payback Orders (CPOs) and the Presumption Against Short Sentences
(PASS) — were the result of legislative change (specifically, the Criminal
Justice and Licensing (Scotland) Act 2010). The third was the introduction of a
new template for reports provided to the courts by criminal justice social
workers in support of the sentencing process. Previously known as Social
Enquiry Reports (SERS), from February 2011, these were replaced by a new
template — the Criminal Justice Social Work Report (CJSWR).

1.3  This evaluation was conducted by ScotCen Social Research, working in with
two external consultants, Simon Noble of Noble Openshaw Limited and
Professor Neil Hutton of Strathclyde University. It involved a wide range of
data collection activities (detailed later in the report) and was carried out
between December 2012 and June 2014.

Policy background

1.4  As part of the Scottish Government’s strategic objective of a ‘safer and
stronger Scotland’, there has been a concerted focus in recent years on the
problems of crime and offending and a commitment to what has been
described by the Cabinet Secretary for Justice as ‘a coherent penal policy that
uses prison for serious and dangerous offenders but deals with lower-risk
offenders in the community’ (Scottish Government, 2007, p.1).

1.5 Community penalties have actually been a longstanding feature of the
criminal justice system in Scotland, and by the middle part of the last decade
were being used by the courts more frequently than prison. This development
was consistent with a body of research evidence suggesting that such
disposals are more effective than short prison sentences in terms of
discouraging reoffending. Nevertheless, the use of imprisonment remains
higher in Scotland than in similar jurisdictions elsewhere, and a relatively high

! See, for example, Armstrong, S. and McNeill, F. (2012).
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1.6

1.7

1.8

1.9

1.10

proportion of the prison population is accounted for by short-term prisoners,
with whom there is limited scope to undertake effective rehabilitative work.

Against this backdrop, recent years have seen an extended process of policy
review and development, marked by several significant staging posts. In
November 2007, the Scottish Government published Reforming and
Revitalising: Report of the Review of Community Penalties which argued that
there is ‘scope to make greater use of community penalties in appropriate
cases’ (2007, p.7) on the basis not only that such disposals are more effective
than prison at reducing reoffending, but that they offer greater scope for
‘payback’ to the community, allow offenders to maintain important links to
employment, family and community, and mean that resources within prisons
can be concentrated on meaningful rehabilitative work with serious offenders.
Nevertheless, the Review suggested that there were a number of issues
relating not only to the effectiveness of the existing framework for community
penalties in Scotland, but also the credibility and acceptability of such
penalties in the eyes of the public and sentencers.

In terms of effectiveness, the Review argued that community penalties should
be high quality, effective, immediate, visible, flexible and relevant. In
particular, it was argued that, in order to deliver effective practice, the criminal
justice system needed to ‘focus its efforts on the core, high volume community
penalties, ensuring that these work effectively across the country’ (2007, p.9).
It also noted that the existing range of community sentencing options was
unnecessarily complex and that a more coherent packaging and ‘branding’ of
such measures would improve understanding among sentencers and the
public.

On that theme, research conducted specifically for the Review suggested that
members of the public generally had a limited understanding of what
community penalties might involve; saw them as appropriate only for low-level
and non-violent offenders (and hence not as an alternative to prison); and
viewed them as a ‘soft option which is perceived to accomplish little in the way
of punishing or deterring offenders’ (TNS, 2007, p.11). That said, the research
also pointed to scepticism about the effectiveness of prison and to greater
potential support for community penalties, subject to such penalties retaining
a punitive element, and yielding tangible (and visible) benefits to victims and
communities.

In response to this, the Review concluded that a programme of positive
change was needed in order to demonstrate that community penalties could
be tough, effective (in terms of reducing reoffending) and involve ‘meaningful
payback’ to the community. While acknowledging the importance of public
engagement and education, the Review argued that the key to making
community penalties more acceptable and credible would be effective
delivery: ‘The public and sentencers will have confidence in community
penalties if they see them working effectively in their communities’ (ibid, p.9).

The plan of action proposed by the Review was centred around four main
themes — Reparation and Payback; Rehabilitation and Reintegration; Quality
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1.11

1.12

1.13

1.14

and Enforcement; and Community Engagement. These themes were
subsequently developed in the course of two further policy reviews.

In June 2008, the Scottish Prisons Commission (SPC) published its report on
Scotland’s penal system, Scotland’s Choice. This exercise arrived at the
following overarching conclusion:

‘The evidence that we have reviewed leads us to the conclusion that to
use imprisonment wisely is to target it where it can be most effective -
in punishing serious crime and protecting the public.

1. To better target imprisonment and make it more effective, the
Commission recommends that imprisonment should be
reserved for people whose offences are so serious that no other
form of punishment will do and for those who pose a significant
threat of serious harm to the public.

2. To move beyond our reliance on imprisonment as a means of
punishing offenders, the Commission recommends that paying
back in the community should become the default position in
dealing with less serious offenders’ (Scottish Prisons
Commission, 2008, p.3)

The SPC Report also made 23 specific recommendations, including a number
relating to the use of community sentences in place of short prison sentences.
It suggested a single community sentence which would allow offenders to pay
back to communities — through unpaid work, engaging in rehabilitative work or
a combination of both. It also recommended that the Scottish Government
legislate for a ban on short prison sentences of six months or less, except in
particular circumstances.

It is worth noting that this report consciously defined ‘payback’ as being more
than simply forcing offenders to contribute through unpaid work or financial
compensation, but as encompassing work to rehabilitate offenders. As such,
and as McNeill (2010, p.3) has noted, this signalled a clear attempt to move
beyond the way in which the term has been used in England & Wales, where
it has been specifically associated with the rebranding of community service
as more visible and demanding.

‘In essence, payback means finding constructive ways to compensate
or repair harms caused by crime. It involves making good to the victim
and/or the community. This might be through financial payment, unpaid
work, engaging in rehabilitative work or some combination of these and
other approaches. Ultimately, one of the best ways for offenders to pay
back is by turning their lives around.’” (Scottish Prisons Commission,
2008, para. 3.28).

In December 2008, the Scottish Government published Protecting Scotland’s
Communities: Fast, Fair and Flexible Justice, setting out its response to the
review of community penalties and the SPC’s work on the penal system as a
whole. The overarching framework for this was the commitment, first
articulated in Reforming and Revitalising, to the delivery of justice that is
‘immediate, visible, effective, high quality, flexible and relevant’. The report
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also contained the clearest expression to date of the overall thrust of Scottish
Government policy in relation to community penalties:

‘There are too many short prison sentences, which achieve nothing
beyond warehousing the offender. We need a more effective and
publicly acceptable system of community sentences. And the key for
broader support for community sentences is to show that they are not
only served in the community, but that they are for the community.
That means they must be speedy — so victims see action being taken
immediately after the court makes an order. And they need to be
relevant, making communities safer, either through direct reinvestment
by the offender, or by the offender seriously tackling his offending
behaviour, or both. And they must be visible to communities.” (Scottish
Government, 2008, p.10. Emphasis in original.)

The reforms

1.15 The ideas contained and developed in and across these three policy
documents eventually found legislative expression in the Criminal Justice and
Licensing (Scotland) Act 2010. This was a wide-ranging and complex piece of
legislation which was subject to extended scrutiny by the Scottish Parliament.?
In relation to community penalties, it contained two central provisions.

Community Payback Orders

1.16 The first was the introduction of a single community disposal — the CPO —in
place of Probation, Community Service and Supervised Attendance Orders.
The intention behind this change was summarised in the Policy Memorandum
which accompanied the original Bill as follows.

'In bringing together the options for judges, we are highlighting the
scope for courts to punish offenders in a way in which also addresses
the areas of their lives which need change. Setting out the options in
this way also enables us to underline the fact that a community
sentence is a punishment and not merely a supportive intervention.'

1.17 Specifically, the CPO was intended to serve the following main objectives:

e Achieve a positive impact on individuals.
e Require individuals to make payback to the community.

e Replace an unnecessarily complex range of community sentences
and increase public understanding.

e Ensure the level of intervention matches the level of assessed risk.
e Create a robust and consistently delivered community sentence,
which enjoys public confidence and credibility.

% The final Bill contained over 200 sections, with almost 700 proposed amendments at Stage 2 and a
further 200 at Stage 3.
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1.18

1.19

1.20

The Act gave courts the scope to impose a CPO with up to a maximum of
nine requirements. These were:

Unpaid Work or Other Activity Requirement (UPWOA)
Supervision Requirement

Conduct Requirement

Programme Requirement

Residence Requirement

Drug Treatment Requirement (DTR)

Alcohol Treatment Requirement (ATR)

Mental Health Treatment Requirement (MHTR)
Compensation Requirement

The CPO retained many of the features of the existing orders such as unpaid
work (Community Service Order), supervision, mental health, drug and
alcohol treatment and compensation (all Probation Order) and the concept of
making reparation to the community (the former Community Reparation
Order). But it also introduced some new elements, which echoed some of the
core themes of Protecting Scotland’s Communities. For example, it introduced
an ‘other activity’ element as part of the Unpaid Work Requirement, with the
intention of helping offenders to address their behaviour through educative
and rehabilitative work alongside unpaid work — resonating with the notion of
‘relevant’ punishments. The Act introduced a new Level 1 order, allowing an
order of up to 100 hours of unpaid work or other activity to be imposed without
a report from social work which, along with shorter timescales for the
commencement of orders, could be seen as improving the immediacy of
community punishment. It also gave sentencers the ability to set review
hearings during the course of the order and put in place more robust
sanctions for breaching an order.

The introduction of CPOs was accompanied by revised practice guidance for
social workers as part of the National Outcomes and Standards for Social
Work Services in the Criminal Justice System (NOS).

The Presumption Against Short Sentences

1.21

1.22

The second significant element contained within the 2010 Act was the
introduction of a presumption against prison sentences of three months or
less. In its original form, this would have applied to sentences of six months or
less but, following opposition from Labour and Conservative MSPs, an
amendment during the passage of the Bill lowered the sentence length from
six to three months.

It should be emphasised that PASS represented a presumption against, and
not the abolition of, short prison sentences. Following the legislation, Sheriffs
remain free to impose such a sanction where they feel it is justified and
appropriate. They are, however, required to state their reasons for doing so
and to have those formally recorded by the court.
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Criminal Justice Social Work Reports

1.23 The introduction of CJISWRs was closely bound up with that of CPOs, both in
terms of timing (both initiatives went live in early 2011) and the need to
provide sentencers with improved information in order to make informed
decisions about the appropriate use of community penalties. The overarching
aim of CJSWRs was to combine traditional social work assessment skills with
a structured approach to presenting sentencing options for dealing with
offending behaviour and risk management and to steer report writers towards
a more analytical style based on evidence and reasoned argument. A national
template provided the means to deliver this more consistently across the
country and simultaneously, the Level of Service/Case Management Inventory
(LS/CMI) assessment tool (a full review of which was outside the scope of this
evaluation) was intended to provide more robust and consistent additional
assessment evidence.

1.24 In addition to planned training for all report writers, the introduction of
CJSWRs was supported by new practice guidance®, which, as well as
explaining the format and content of the new template, emphasised the
‘change in style of report writing, to a briefer, focused and more concise
report’ (Scottish Government, 2011b, p.5).

The phasing in of the new penalties

1.25 Because CPOs can only be imposed for any offence(s) committed on or after
1 February 2011, or in default in payment of a fine imposed for an offence
committed on or after 1 February 2011, CSOs, POs and SAOs did not
disappear overnight. As Figure 1.1 indicates, in the first full year of operation
(2011/12), approximately 10,000 CPOs were imposed, rising to more than
15,000 in the following year (2012/13). There was a corresponding reduction
in the number of ‘legacy’ orders over the same period. Further detail about the
number and type of CPOs imposed since introduction can be found in
Chapter 3 (para 3.2).

% Accessible at http://www.scotland.gov.uk/Topics/archive/law-order/offender-
management/offender/community/16910/Standards/GuidanceCIJISWR
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Figure 1.1: Use of community penalties in Scotland, 2004-2013
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The evaluation
Overall aims

1.26 The evaluation was loosely structured around a logic model showing the
relationship between the three reforms and highlighting the ‘theory of change’
through which specific inputs and activities were expected to lead to particular
short, medium and long-term outcomes. This is shown in Figure 1.2.

1.27 The overall aim of the evaluation was to examine whether the reforms have
been implemented as intended (and outlined as ‘activities’ in the logic model);
the extent to which the short and medium term outcomes have been realised;
and the potential obstacles to realising those and longer-term goals.
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Figure 1.2: The logic model for the reforms
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1.28

1.29

Among the specific research questions flowing from this and highlighted in the
original specification for the evaluation were the following:

e Whether and how the introduction of CJISWRs has led to overall
quality and consistency; the inclusion of specific and bespoke
sentencing recommendations; and to Sheriffs having confidence in
the reports and using them to tailor sentences to individual need.

e Whether and how the use of the various CPO requirements has
varied over time and across Scotland, and the possible reasons for
— and potential impacts of — this.

e Perceived and actual levels of compliance with CPOs and the
different kinds of requirements and the possible reasons for any
variation.

e Potential barriers to the realisation of short- and medium-term
outcomes, the source and impact of these, and how they might be
addressed.

e The impact, if any, of PASS on sentencing practice.

It is worth noting, however, that some of the themes that were prominent in
the original policy documents — e.g. in relation to the clarity, relevance,
immediacy and visibility of community punishments — are less explicit within
the logic model and in the specification for the evaluation. In practice,
however, these too have formed part of the framework of expectations against
which the reforms have been assessed and the question of the relationship
between them and the original logic model is returned to in the conclusions.

Methods

1.30

131

In recognition of the complex and multi-faceted character of the reforms and
the research aims, the evaluation involved a wide range of methods. At the
heart of the study was a series of qualitative interviews with key actors —
including criminal justice social workers and other service providers, Sheriffs
and court staff, and offenders — in four case study areas. These were selected
on the basis of geographic location and included two ‘city’ authorities, one
‘other urban’/small town authority and one predominantly rural area; but the
choice of areas also drew on gquantitative data relating to the implementation
of the reforms, and information gathered from orientation interviews with
stakeholders about local criminal justice relationships and culture.

This was complemented by analysis of existing monitoring data and
bespoke surveys of Sheriffs and criminal justice social work managers,
allowing the evaluation to examine the implementation and operation of the
reforms across Scotland as a whole, and to balance the more detailed picture
emerging at a local level from the qualitative work.
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1.32

1.33

1.34

1.35

1.36

1.37

More specifically, the main elements of the evaluation were as follows. (A
fuller account of the evaluation methods can be found in Appendix A.)

Analysis of national monitoring data. CPO completions and terminations
for the whole of Scotland were explored using unit level data from the Scottish
Government. This included an investigation of variation by demographics and
area.

National surveys of the Judiciary and criminal justice social work
managers. All 32 Local Authorities were contacted to take part in the survey
of Criminal Justice Social Work Managers and 30 took part. All 141
permanent and floating Sheriffs then in post in Scotland were also asked to fill
out a short survey — just over half (n=72) completed and returned it. Results
from both of these survey exercises are presented as raw numbers only,
because of the relatively small total sample sizes. Some open text responses
to particular questions are also drawn on in parts of the report. For reasons of
confidentiality, these are not attributed to individuals or particular local
authority areas.

Qualitative interviews in each of the four case study areas. A more
detailed picture of the implementation and operation of the reforms was
provided by qualitative interviews in four case study areas, conducted over
two periods of fieldwork (in late 2013 and early summer 2014). Across the
four areas as a whole, interviews were conducted with the following types of
interviewee:

e Criminal Justice Social Work Managers (n=13)

e Criminal Justice Social Work and Unpaid Work Staff (n=25)

e Other practitioners (e.g. Addictions workers, Mental Health
professionals, professionals from third sector Drug and Alcohol
Services, Sheriff Clerks, Managers of charity shops where some
individual unpaid work placements take place) (n=23)

e Sheriffs (n=21)

e Offenders (n=15)

It was agreed by the Research Advisory Group that protecting the anonymity
of the research participants was of greater importance than a detailed
exploration of geographical differences in the presentation of findings.
Throughout the report, therefore, extracts from these interviews are
referenced by interviewee type and by a sequential interviewee number - for
instance, as CJSW interview 2 — but not by reference to case study area.

A participative audit of CJISWRs was also conducted within the four case
study areas. This involved the small teams of CIJSW staff from each area
auditing a sample of CJISWRs from another area, using an agreed quality
assessment instrument. This involved some factual information (e.g. about
timings, or sources cited in the report) but also some more subjective
assessments by auditors of the quality of the reports. In total, 144 reports
were examined as part of this exercise. Results from this exercise are
presented as both raw numbers and percentages.
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1.38

Towards the end of the evaluation, a validation event was held, bringing
together practitioners from a range of professional backgrounds and
geographic locations. The principal aim of this was to provide an opportunity
for sharing and ‘sense-checking’ emerging findings — and, in particular, to
explore the extent to which experiences within the four case study areas
appear to have been common to other areas. However, it also provided an
opportunity for practitioners to suggest additional topics or questions for the
final report and to contribute to a discussion about possible next steps. The
discussions at this event have, therefore, helped to shape the final report and
are reflected at various points in the text.

Limitations

1.39

1.40

1.41

1.42

A case study approach has important advantages when no single perspective
can provide a full account or explanation of the effectiveness of an
intervention or reform, and where understanding of implementation and
operation needs to be holistic, comprehensive and contextualised.
Nevertheless, it also has limitations — not least, that it carries a risk of
unwarranted generalisation. While the case study areas were selected to
provide a range of characteristics and experiences in relation to the
implementation of CPOs and the related reforms, some of the features and
experiences that were evident in those four areas were not necessarily shared
across Scotland as a whole. The validation event allowed such divergence to
be identified to some extent, although the scope of the project did not allow
these to be explored in detail.

The long-term outcomes identified in the logic model were determined at the
outset to be outside the scope of the evaluation for two main reasons. The
first relates to timescales and the impossibility of determining long-term
impacts within a couple of years of the implementation of an intervention. The
second is methodological: put simply, identifying and attributing long-term
changes in individual behaviour is extremely complex and would require a
bespoke research project, capable of controlling for other potential influences.
Such studies have been implemented in other jurisdictions and should (as we
argue in the conclusion) potentially form part of the long-term evidence base
in Scotland, though it should be noted that they are very costly to implement
and often generate results that are equivocal.

There are particular challenges in trying to understand judicial decision-
making. Like many such processes, this cannot be observed directly and the
research was, therefore, dependent on retrospective accounts which may, of
course, have contained elements of post-hoc rationalisation, faulty recall or
socially acceptable responses. We had limited access to Sheriffs in order to
conduct the research, as a result of other demands on their time, and it is also
possible that those who chose to participate will — because of the focus of the
research — have been more positively disposed to the use of community
penalties in general.

Accessing the views and experiences of offenders is difficult. Such individuals
are often reluctant to participate in research, viewing it as an extension of the
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contact they have with criminal justice social work and other agencies. They
can also be difficult to contact and liaise with about practical arrangements
because of the often complex nature of their day to day lives. As a result,
there is a long-recognised problem in research involving offenders that those
who are willing to engage with researchers are also likely to exhibit a greater
degree of cooperation with the criminal justice system (Taxman and Belenko,
2012, p.215). The voices of the hard to reach and those with negative
attitudes towards the criminal justice service, therefore, are often muted or
missing. This evaluation is also subject to that limitation. Although significant
efforts were made to ensure that the views of a wide range of offenders were
included, this was within the context of limited resources and an already
complex and wide-ranging study. To address this issue, views about the
extent and other reasons for non-compliance were also sought from offenders
who had complied with their orders and from CJSW staff and other
professionals working closely with relevant groups. Nevertheless, it has been
difficult to address the offender-related short- and medium-term outcomes as
fully as some others.

The report

1.43

1.44

1.45

1.46

The report is broadly structured around the three reforms examined as part of
the evaluation. It begins by looking at the introduction of CJISWRs (Chapter
2). It is worth noting, however, that what might be considered the ‘core’ reform
— the introduction of CPOs — accounts for the bulk of the analysis (contained
in Chapters 3 to 6). This reflects not only the importance of this element of
the work, but also its sheer complexity. As the research progressed — and
even at the validation event towards its conclusion — it was clear that there
were many important issues at play and that the process of mapping and
unravelling these would be time (and page) consuming.

By contrast, and despite the debate that surrounded its introduction, the
Presumption Against Short Sentences (PASS) proved relatively
straightforward to examine. Consequently, this has been embedded in a
broader discussion about judicial decision-making in relation to community
penalties in general and CPOs in particular. This can be found in Chapter 7.
Conclusions are presented in Chapter 8.

Despite this apparently discrete discussion of the different reforms, it is worth
noting the degree of overlap between them. The introduction of CPOs, for
example, has been critically dependent on the availability of timely, high
guality and accessible reports to sentencers, and on the willingness and
ability of sentencers to use such disposals. These three broad domains have
acted back upon each other in a range of other ways, too. The views of
Sheriffs (and, indeed, the perceived views of Sheriffs) have had, for example,
a potential influence on the style and content of CJISWRs; and both CJISWRs
and judicial decision-making play a key role in determining the actual form
and use of CPOs on the ground (see Figure 1.3).

As a result of these overlaps, we have had to make some relatively arbitrary
decisions about where some specific issues (such as judicial views of the
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preferred sentencing options presented by social workers) are reported.
These are, however, signposted and cross-referenced within the text.
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Figure 1.3: Relationship between the three main elements of the reforms
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1.47 It is worth noting that there are also two other important themes here which
cut across the three main parts of the report and are illustrated in the above
diagram. The first, of course, is the way that offenders are perceived to
respond to CPOs (by sentencers, CJSW staff and others) and the way that
they actually do. These topics are explored at various points in the report, but
especially within Chapter 6 which examines the issues of engagement,
compliance and breach — in part from the offender’s perspective — and
Chapter 7, which explores the views of sentencers. The second is the broad
arena of public opinion, knowledge and expectation — again, perceived and
actual — within which criminal justice operates. While a direct examination of
the latter issues lies outside the scope of the evaluation, the views of the
public cannot be wholly ignored, given the implicit and explicit references to
notions of community. Indeed, the wider public is ever present in discussions
of community penalties as the entity which has experienced harm and to
which offenders are required to ‘pay back’; the community is the setting within
which such reparation is intended to occur; and the ‘public acceptability’ of
particular disposals is a critical factor in the long-term viability of any
sentencing framework, and particularly one that consciously departs from the
‘populist punitiveness’ (Bottoms, 1995) that has characterised much public
debate in Scotland and elsewhere in the UK in recent decades. This issue is
also touched on in the context of sentencers’ views in Chapter 7, and returned
to in the concluding chapter.
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1.48 Across the three sets of reforms, but particularly within the context of the
implementation and effectiveness of CPOs, the evaluation has had to grapple
with a wide range of issues and sources of data — many of which could have
been the subject of separate studies and reports in their own right. As a result,
for reasons of space and scope, the analysis contained within the report is
necessarily at a fairly high level and differences between case study areas are
highlighted where especially illuminating rather than explored systematically in
relation to each issue. Moreover, data from the various sources are drawn on
judiciously to illustrate arguments rather than presented in full. Some
additional depth is provided by the report’s appendices, which include a more
detailed description of the study methods and supporting data for some of the
guantitative analyses in Chapters 3 and 6; any remaining questions should be
addressed to the authors.
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2 CRIMINAL JUSTICE SOCIAL WORK REPORTS

2.1

2.2

2.3

2.4

The purpose of the Criminal Justice Social Work Report (CISWR) is to assist
in the sentencing process and to complement other information available to
sentencers (Scottish Government, 2011b, p.19), in particular, by providing
information about social work interventions and how those may impact on
offending behaviour. The CIJSWR acts, then, as a focus for dialogue between
the sentencer and social work, and also allows for engagement with the
offender to help determine his or her attitude towards potential disposals. As
such, it has a potentially critical role to play in enabling the effective and
appropriate use of community penalties.

The introduction of a new process and template for CJISWRs in February
2011 (replacing the existing Social Enquiry Reports (SERS)) was intended to
achieve greater consistency in terms of the presentation, content and style of
information available to sentencers in Scotland. However, it was also intended
that CJISWRs would be briefer and more focused and concise than the SERs
they replaced, and that they would contain better quality analysis. There was
also, of course, an expectation that CJISWRs would be submitted according to
agreed timescales (and therefore be available to sentencers at the point at
which they are needed).

This chapter, then, examines the extent to which those aspirations have been
met. Specific issues addressed within the chapter include the timeliness with
which CJSWRs are submitted to court; the degree to which the new template
has led to consistent and standardised reports; the range of information
sources drawn on; and the quality and usefulness of the information, analysis
and conclusions contained within the reports. The chapter also examines the
degree to which CJSW staff appear to have the time, training and support
needed to produce high quality reports. In addressing these themes, we draw
on a wide range of sources, including the survey of CJSW managers and
gualitative interviews with both CJSW managers and staff; the survey of and
gualitative interviews with Sheriffs; qualitative interviews with offenders; and
the ‘participative audit’ of a sample of CJSWRs.

Over the course of the chapter, it will be argued that CJISWRs represent a
significant improvement in a number of important respects and, in particular,
in terms of the format and consistency of information presented. It will also be
argued, however, that the highly structured character of the new template has
had some disadvantages and that there remains scope for improvement in the
overall quality of analysis provided.

Background

2.5

A CIJSWR must be requested:

e before imposing a custodial sentence for the first time or where the
offender is under 21,
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2.6

e when imposing a CPO with a Supervision Requirement or Level 2 UPWOA
Requirement (over 100 hours), Community Service Order (CSO) or
Probation Order (PO) with Unpaid Work,*

e when imposing a Drug Treatment and Testing Order (DTTO).

Recent years have seen a downward trend in the number of criminal justice
social work reports requested by the courts — a trend which pre-dates the
introduction of CJSWRs. In 2006-7, for example, the number of reports
requested across Scotland as a whole was 50,698; in the first full year
following the introduction of CJISWRs in 2011-12, there were 42,054 reports,
while in 2012-13, the figure fell again to 37,184. (This is likely to reflect a
general downward trend in reported crimes and offences in Scotland, and in
the number of young offenders in particular - though the introduction of Level
1 orders, for which a report is not required, may also have been a factor in the
last couple of years.)

Timeliness

2.7

2.8

2.9

Evidence from different sources within the evaluation suggests that the vast
majority of CJSWRs are being delivered to court within the agreed timescales.
For example, this was true of 90% of reports examined during the audit; and
28 of the 30 respondents to the survey of CJSW managers indicated that
between 91 and 100% of reports in their area were being delivered to court on
time.

Sheriffs, too, felt that timeliness was not a concern: 55 of the 72 who
responded to the Sheriffs’ survey ‘agreed’ or ‘strongly agreed’ that reports are
delivered to court in sufficient time for sentencing.’

That said, there are still some minor pressures and delays which — while not
preventing the timely submission of reports — may reduce the time available
for CJSW staff to complete reports. The research found isolated examples of
delays in the transfer of requests for reports from the courts to CJSW. More
significantly, however, it appeared that allocation to report writers within
CJSW was sometimes time-consuming. For those cases examined as part of
the audit, it took an average of three days for reports to be allocated — and in
a fifth of cases, it took five days or more. In combination with other factors —
discussed below — this may have implications for the overall quality of
analysis contained in reports.

* Although CSOs and POs were replaced by CPOs for any offences committed after February 2011, a
small number of such offences continue to reach the courts and the disposals remain, therefore, as
potential outcomes.

> All data from the Sheriffs’ survey are presented as absolute numbers rather than percentages
because of the small total sample size.
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Standardisation, structure and overall focus

2.10 Across different professional groups, there was a broad — but not universal —

2.11

2.12

2.13

view that the structure and focus of the new template represented an
improvement on SERSs. It was seen by many CISW staff, for example, as
reducing variation across reports, report-writers and local authority areas —
something often considered to have been an undesirable feature of SERs.

“I think previously the problem with SERs [was] they were open to
interpretation and ...there was some guidance, but when you read a report,
sometimes you wouldn't find things where you thought they should be and, |
think that was difficult for sentencers.” (Interview 37, CJSW)

The template was also felt to provide a structure and focus on offending that
is helpful in ensuring not only that the information is provided in a consistent
format but that consistent questions are asked of offenders in the first place.

“l actually like the new template. | think it's very structured. | think it's more
offence focused and that because of the structure of it, it guides you what to
basically ask ...the perpetrator and also it means that there is the same
format for everybody so it doesn't matter what social worker is doing your
report, you should still be asked the same type of questions, still be assessed
in the same manner. Whereas beforehand the reports varied significantly
depending on the worker.” (Interview 3, CJSW)

“It helps to break down the analysis; it makes you think about the questions
you’re asking and the information you’re getting [...] It doesn’t help your
decision but what does it do? It kind of provides a framework for it.” (Interview
55, CISW)

UPW staff also suggested that CJISWRs were more helpful than SERs in
providing a full picture of individual offenders’ needs, risks and circumstances:

“l think it's been a huge improvement. You get a better idea about the person,
you know, why they’ve ended up in that situation.” (Interview 47, UPW staff)

‘I mean it's a definite change, a departure; it's far less narrative and | was
guilty along with many other people of maybe being too narrative. Sheriffs
would complain about reports being overly long. But they now are definitely
more focused and there's a much clearer risk assessment [that] now goes
with them.” (Interview 2, UPW staff)

The more structured and consistent character of the reports was also
welcomed by Sheriffs, who commented on the benefits in terms of being able
to find key information quickly — an important feature in the context of
demanding workloads.

“l think they’re better because they’re standardised — you know exactly where

things are going to be and under what heading they’re going to be.” (Interview
63, Sheriff)
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2.14

Overall, then, the structured and consistent character of the CJISWR template
was widely seen as an improvement on SERs — or, at the very least, as a step
in the right direction. That is not to say, however, that views of CJISWRs were
universally positive or that there is no room for improvement. Some key
issues in that respect are discussed below.

Range of sources drawn on

2.15

2.16

The NOS Practice Guidance on CJISWRs makes clear the importance of
drawing on a wide range of sources in preparing CJSWRs: ‘The more detail of
the individual's self-report which can be verified as accurate from other
sources, the more credible the report/assessment is likely to be considered.’
(Scottish Government, 2011b, p.24)

The participative audit suggests that this is largely happening. On average,
the audited reports cited 6.35 different sources (with a minimum of 2 and a
maximum of 10). As Table 2.1 shows, the offender interview, criminal history
information, and complaint/indictment were explicitly cited as sources in
almost all (90%+) reports audited, while the LS/CMI, consultation with
colleagues and reference to departmental/service records were cited in
around 80% of reports.

Table 2.1: Sources CIJSWR author has quoted as the basis for the report (n and

%)
Offender interview 140 Home visit / family interview 6 (4%)
(97%)
Consultation with 118 | Telephone consultation with 8 (6%)
colleagues (82%) | family/ partner 0
Complaint / 134 : , 0
indictment (93%) Consultation with other agency | 55 (38%)
Full criminal history 135 | Prosecution summary of 8 (6%)
information (94%) | evidence
113 | Dept. information / service 114
LS/CMI assessment (78%) | records (79%)
Medical services 25 (17%) | Any other risk assessment tool | 58 (40%)
Base 144

Note: Percentages have been rounded to the nearest whole number.
Source: Participative audit.

2.17

There was, however, relatively little (40%) quoted use of risk assessment
tools other than the LS/CMI — of particular relevance in cases involving
domestic abuse or serious violence, where the use of tools such as the
Spousal Assault Risk Assessment (SARA) might be expected.
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An over-reliance on offender accounts?

2.18

2.19

2.20

2.21

From the findings of the audit reported above, very little reference is made to
prosecution summaries of evidence (cited by report authors in just 6% of
cases). While such summaries are usually provided in cases involving sexual
offending — and despite pilot initiatives in some areas — they are not routinely
available to CISW staff for other offences. Interestingly, not all audited cases
involving sexual offending made reference to prosecution summaries, while
some other types of cases did.

In interviews (and at the validation event), many social workers argued that
this left them overly-reliant on offenders’ accounts and that their ability to
assess the risks the offender continues to pose, identify the appropriate
method of intervention and provide appropriate advice to the court would be
improved by access to prosecution statements or other trial evidence. Those
with experience of working in (or with) courts in England & Wales, where such
information is routinely provided, were perhaps especially likely to express
such a view, although the dangers of ‘information overload’ were also
acknowledged, as was the difficulty of determining the status of summaries
prepared in advance of trial (and which might subsequently be challenged).

There is little doubt, however, that there is a significant body of opinion within
CJSW that fuller access to prosecution information would improve the quality
of assessment and recommendations, contribute more effectively to public
safety and reduce the likelihood of a significant gap between social workers’
recommendations and sentencers’ final decisions.

“[W]hen they're writing...the Probation Service [in England & Wales] they get
every bit of the witness statements, they get the police information, they get
everything and actually that's overkill, | don’t need that for every report | write.
But...there are some things where the disposal was so far on the other side of
what you think, there must have been something that | didn’t know here! That
can make you feel a bit disempowered at times and a bit kind of ‘oh, have |
made a really bad judgment call then?’.” (Interview 57, CJSW)

“Most of the time, they come back [...] as we recommend but | think going
back to that point of not having the full information, as we'd have in England,
sometimes we are arguing for something and then we see it afterwards or
even we read about it in the paper. You think, ‘Maybe that was more serious
than | thought it was’.” (Interview 37, CJSW)

Some Sheriffs also acknowledged the difficulty for report writers in having to
work with only ‘the offender’s version of events’. Most, however, saw this as
reason for CJSW staff to exercise caution in relation to analysis of harm, risk
and preferred sentencing options, rather than as a strong argument for
granting them access to prosecution summaries. Both Sheriffs and court staff
expressed concern about the status of such information as well as doubts
about the practicality of managing such large information flows.

“Well, the trouble with getting the Crown narrative is [...] Ideally, yes, but the
trouble with that is I've seen the Crown narrative might be three or four pages,
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but what the person pleads or is found guilty of might be two of those pages.”
(Interview 19, Sheriff)

‘Writing to the template?’: Length, relevance and duplication

2.22

2.23

2.24

Despite a broadly positive view of the CJISWR template as a whole, around
two-thirds of Sheriffs responding to the survey (44 out of 68) either agreed or
agreed strongly that reports are too long or contain unnecessary duplication.
In combination with the views of CISW staff (see para 2.23), this raises
guestions about whether the template, as currently used, is meeting the
original requirement for concise and focused analysis.® Indeed, there is a
suggestion that overly detailed reports may actually inhibit sentencer
engagement with key messages, simply because of pressure of workload.

‘In my view CJSWRs are very helpful but could be much more focused and
concise, focusing only on information which could conceivably bear upon risk
and sentencing options and providing detail about family background etc.
ONLY where relevant to those issues.’

‘It's important... to have concise reports, but obviously informative. It's not
helpful to have over-long reports... in any event, from a practical point of view,
it's difficult to find the time to read, especially if you have a remand court with
60 or 70 cases in it

(Open-ended responses to Sheriffs’ survey)

Many CJSW staff and the participants in the audit acknowledged that reports
were often unnecessarily long. Some CJSW interviewees attributed this to
individual writing styles and to a lack of discipline on the part of individual
members of staff, while others saw it as a by-product of the structured
character of the template and an inevitable tendency to ‘write to the boxes’.

“If you provide a template with a whole load of headings, then people will write
to the template; they’ll write a whole load of stuff under each heading.”
(Interview 65, CISW)

“l think the template can maybe push sort of... | wouldn't say ‘indecisive’, but
maybe less experienced staff, into writing quite a comprehensive report.”
(Interview 36, UPW staff)

The tendency to provide excessive detail was felt to be exacerbated by a
degree of overlap between some sections of the template — for example,
between ‘insight into offending’ and ‘awareness of impact on the
victim/community’.

® The NOS Practice Guidance on CJSWRs suggests that reports should contain: ‘only information
which is necessary, appropriate and unique to the person in question’ (Scottish Government, 2011b,

p.19).
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2.25

2.26

2.27

2.28

2.29

“I've heard workers saying, 'lI'm not really sure where to put it,' so end up
putting it in both boxes, and it's kind of [...] if they could merge a couple of
those sections it might be good, but keeping that overall focus of what the
report's actually about.” (Interview 13, CJSW)

“You quite often say, ‘oh this feels like it should be in both, but | don't want to
put it in both when they're right beside each other, so which should | put it
into?’.” (Interview 56, CJSW)

While both Sheriffs and CJSW staff expressed concerns about the
consequences of the length of reports, the nature of that concern was
arguably different. For Sheriffs, the main problem with overly detailed reports
is one of finding the information that they consider relevant to their decision-
making. For CIJSW staff, the concern is more that report writers may be
expending time and energy fulfilling the demands of the template, rather than
generating analysis and conclusions of the highest quality. (As we shall see
below, the participative audit reported a substantial minority of cases in which
there was clear scope for improvement in these areas.)

Implicit in discussion about the length of reports is the question of the
relevance of the information contained within them. The new reports certainly
address a wide range of issues relating to individuals’ personal and social
circumstances. For example, accommodation, family relationships, education
and employment, financial circumstances, and use of alcohol/drugs were
specifically addressed in almost all of the reports examined as part of the
participative audit.

In many cases, however, these were not considered by auditors to be relevant
to the individual’s offending and/or a proposed intervention or sentence. (In
this context, it is worth noting that the guidance tells report writers to include
only needs information relevant to the individual's offending behaviour). Those
most likely to be identified as relevant to a proposed intervention or sentence
were alcohol/drug use and family relationships. An example of a topic which is
addressed in the vast majority of reports but rarely mentioned as relevant to
offending or proposed intervention/sentence is education and employment —
this was addressed in 97% of all reports audited, but mentioned as relevant to
offending in 32% and to sentence in just 29%.

It is worth noting that not all CISW staff accepted the suggestion that reports
contain unnecessary duplication or irrelevant material. Some, for example,
considered it important on occasion to demonstrate that certain factors were
not relevant to the offending; while others used repetition to highlight an
important point:

“If I'm putting [in] a point that | feel needs to be raised to the Sheriff so that he
really understands, sometimes | would do — as | would do in the old SERs — |
would labour that point two or three times to get it over” (Interview 66, CJSW)

Overall, it appears that CJISWRs have not yet achieved the degree of focus,
relevance and conciseness that was hoped for. The question of whether this
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points to a more general trade-off between structure/consistency and
analytical quality is returned to below.

Quality and usefulness of information, analysis and conclusions

2.30 We have seen that the overall structure and content of the template is widely
seen as an improvement on SERS in terms of consistency, navigability and
structure of argument, even though there are some concerns about
duplication, relevance and length. We turn now to the related question of the
guality of the information, analysis and conclusions contained within the
reports.

Judicial perspectives

2.31 A useful starting point for this is to consider Sheriffs’ views (as captured by the
survey) of how useful they find the various elements of the report. As Table
2.2 shows, Sheriffs were most likely to say that they found useful the
information about current and previous offending (64 out of 68 doing so) and
the personal and social circumstances of the offender (65 out of 69), and
social workers’ assessment of suitability for a community disposal (61 out of
70).

Table 2.2: Sheriffs’ views of usefulness of individual elements of CJSWR (n)

Not very [ Question
Vgry useful/ useful/ Not not
Fairly useful
at all useful [ answered
Informatlon abou.t current and 64 4 4
previous offending
Information about the personal and
social circumstances of the 65 4 3
offender
Social workers’ assessment of
N : . 61 9 2
suitability for community disposal
Social workers’ review of relevant
sentencing option and potential 51 18 3
disposals
Social workers’ analysis of the risk
posed by the offender 46 24 2
Social workers’ conclusions about 33 36 3
preferred sentencing options
Base 72

Source: Sheriffs’ survey.

2.32 However, some analytical elements of the CJISWR were markedly less likely
to be considered useful by Sheriffs. This was especially true in relation to the
analysis of the risk posed by the offender, social workers’ review of
sentencing options and their conclusions about preferred sentencing options.
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2.33

2.34

2.35

For example, 46 Sheriffs (out of 70 who answered the question) found social
workers’ analysis of the risk posed by the offender to be very or fairly useful
and 24 thought it not very or not at all useful (Table 2.2). Responses to the
open-ended questions suggested that some Sheriffs considered this element
to be less reliable than other indicators of risk or to be simply restating a risk
that was obvious anyway. There was also an acknowledgement of the
difficulty that CISW staff face in assessing risk when largely reliant on
offender accounts. Similar views were evident in the qualitative interviews,
along with a degree of scepticism about the ‘science of risk’. This had various
aspects to it, including a view that it fails to recognise sentencers’ own
knowledge and expertise in recognising risk, and that a complex assessment
IS sometimes unnecessary or adds little to overall understanding — especially
in relatively straightforward cases or where there is simply a lack of available
information.

“I'm troubled by the whole idea of risk management, but that... really is a
personal view. I'm quite sceptical about that. | know it's all enshrined [...] but
we seem to have so many different matrices and approaches, and it's all very
academic. And I'm sorry. | think that’s what | bring to the game: an
understanding of where the risk may lie from this particular individual.
Sometimes the... assessment of risk is just a statement of the [...] obvious.
And then when perhaps it's an assessment of low-risk, that’s just simply
because there's not enough material for anyone to reach a definite view on
the matter.” (Interview 19, Sheriff)

Sheriffs were broadly positive about social workers’ review of relevant
sentencing options and potential disposals — 51 found this to be very or fairly
useful — but a sizeable minority (18) also thought it was not very or not at all
useful (Table 2.2). Qualitative comment on the limitations of this element of
the CJSWR suggested that Sheriffs sometimes felt such material to be one-
sided (overly relying on the offender’s account of events) or that the
sentencing options proposed were unrealistic (particularly when custody was
considered to be inevitable because of the seriousness of the current offence
or the risk of further non-compliance or offending).

Perhaps most strikingly, only 33 Sheriffs considered social workers’
conclusions about preferred sentencing options to be very or fairly useful,
compared with 36 who thought these were not very or not at all useful. This
issue is returned to in detail in Chapter 7.

CJSW perspectives on analysis of offending, risk and harm

2.36

The participative audit also examined reports in terms of how well each of a
range of offending-related analytical issues was addressed. Figure 2.1 shows
how well auditors felt that reports addressed a range of issues including the
history and pattern of previous offending, the nature and seriousness of the
current offence, the degree to which the offender assumed responsibility, the
level of planning involved and the impact on the victim. Across all of these,
around half of audited reports were rated positively — i.e. given a rating of 4 or
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2.37

2.38

5 on a scale from 1 to 5 where 1 represents ‘very poorly’ and 5 represents
‘very well’.

The analysis of the ‘degree to which the offender assumed responsibility’ was
most likely to attract a rating of either 4 or 5 (with 55% of reports doing so),
although analysis of the ‘history of offending’ was most likely to attract the
maximum score of 5 (22% of reports, compared with figures of 12% to 19%
for other aspects of offending analysis).

In relation to most of the issues covered, auditors gave around a fifth of
reports a score of just 1 or 2. The items most likely to attract a low score were
‘the level of planning involved in the offence’ (22% scoring either 1 or 2), ‘the
seriousness of the offence’ (21%), ‘the history of offending’ (19%) and ‘the
pattern of offending’ (18%).

Figure 2.1: How poorly or well reports addressed various aspects of offending
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Source: Participative audit.

2.39

In terms of the assessment of future risk of reoffending or of harm (see Table
2.3), the picture from the participative audit was also somewhat mixed. Fewer
than half the reports (46%) were rated towards the higher end of the scale in
relation to the analysis of the risk of re-offending (4 or 5 out of 5), and only
15% rated 5 (risk analysed ‘very well’). Around three in ten (28%) were rated
poorly (a score of 1 or 2).
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2.40

2.41

In relation to the analysis of the risk of harm’, over a third of reports (35%)
were given a score of 1 or 2 (out of 5), including 8% given a score of 1 (‘very
poorly’). Auditors marked 38% of reports towards the higher end of the scale,
but just 13% were given the highest rating.

In reflecting on the results of the participative audit, auditors expressed the
view that there was an absence of a shared language of risk — both between
CJSW and the judiciary and within CISW itself.

Table 2.3 — Auditor views on quality of Risk Assessment

Very Very Not

poorly 1 2 3 4 well 5 answereg

How well is risk of 6 35 38 44 21 0
;i‘gfi:g&[‘,g @%) | (24%)| (26%)| (31%)| (15%) 0%
How well is risk of 11 39 40 35 19 0
harm analysed? (8%) | (27%) (28%) (24%) (13%) 0
Base 144

Note: Percentages have been rounded to the nearest whole number and so may not add up to 100.
Source: Participative audit.

2.42

2.43

In qualitative interviews, too, CJSW managers and staff also indicated some
lack of confidence that CJISWRs were consistently delivering the required
guality of analysis. Again, the highly structured character of the template was
seen as a factor here, both because it is time-consuming to complete (leaving
less ‘thinking’ time), but also because it can lead to an emphasis on the
descriptive rather than the analytical. Although one interviewee suggested
that the template “forces you to be more analytical — | think it's harder to hide
from that”, others took the opposite view, arguing that the structure of the
template makes it difficult to build a clear picture and argument.

“If you give people a template with headings then they'll write to the headings.
And the headings maybe sometimes aren't as helpful [...] in terms of getting a
coherent flow about who this individual is. What are the significant things in
their background that actually impact on their thinking and their offending
behaviour? And what are the things that need specifically to be addressed
and how it is we're going to do that?” (Interview 76, CJSW).

In this context, it is especially important that CJSW staff have the time, the
skills and the confidence to move beyond the purely descriptive. The extent to
which this seems to be the case is returned to below.

" As a general point, Risk of Harm can relate to self, those near to us, figures of authority, the general
public or situational. It is a potentially complex issue, hence auditors' comments about the need for
more comprehensive guidance (see below).
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How are CIJSWRs used by Sheriffs?

2.44 Both in qualitative interviews and the survey of the judiciary, Sheriffs were
asked about how they actually use CIJISWRs. Perhaps not surprisingly, there
was a wide range of responses here. Some Sheriffs make a point of reading
each report in full, sometimes carefully marking key passages or making
notes, others tend to skim or to read reports selectively for particular types of
information.

Figure 2.2: How Sheriffs typically use CJSWRs (n)
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Source: Sheriffs’ survey. N=69. Missing responses (n=3) excluded.

2.45 As Figure 2.2 shows, around two-thirds of Sheriffs who responded to the
survey indicated that they typically read the whole report closely. From the
gualitative interviews, there was a sense among this group that they would
otherwise lack the full picture needed to make effective sentencing decisions,
although some simply attributed such diligence to personality traits.

‘I read them! | read everything! It's just the way | am — | can’t help it!”
(Interview 20, Sheriff)

2.46 Those more likely to skim, or to refer to specific sections, sometimes
attributed this to the length of reports — and to what they saw as the inclusion
of unnecessary detail — or to the demands on their time. Others simply
suggested that, for certain straightforward cases, it is relatively easy to arrive
at a sentencing decision — and in such cases the report is read to confirm that
decision rather than in great depth. Some were at pains to contrast this,
however, with the attention they would give to a report in a more complex
case.

“You're going through [the report] and you know that when you get somebody
— a lad who has too much to drink, and fights with another young lad who likes
too much to drink — that you're probably just going to give them some unpaid
[work] hours to do, rather than send them to the jail. You get a reasonable
idea where you're going with it. [...] The more complicated the sentencing
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2.47

exercise, the more attention you have to pay to every part of the report.”
(Interview 69, Sheriff)

In this context, it is worth noting that there is variation not only in how Sheriffs
read reports, but also when. Some of those interviewed made a point of
working through all reports in advance, while others indicated that they would
read reports on the bench on the day of the hearing, in order to avoid
spending time preparing for cases which did not proceed.

Sheriffs’ overall views of CJSWRs by comparison with SERs

2.48

Despite concerns about length, and ambivalence about some of the analysis
contained within the reports, overall, Sheriffs appear to be broadly positive
about the new template. As can be seen from Table 2.4, while most saw
CJSWRs as about the same as SERs in terms of various measures of quality,
consistency and confidence, around a fifth thought they were better and
almost none that they were worse.

Table 2.4 Sheriffs’ views of how the CJSWR compares with SERs (n)

Compared to SERs, Much | About the Worse/ | Question

how would you rate better/ same as | Much worse not

CJSWRs in terms of... | Better than SERs | than SERs | answered
SERs

...the quality and 14 48 1 1

completeness of the
information they contain

...the quality of the 17 44 2 1
analysis they contain
...the degree of 15 46 1 2

consistency across
different reports

...your overall 13 49 1 1
confidence in the
reports

Base

64

Source: Sheriffs’ survey. Question asked only of Sheriffs appointed before introduction of CJISWRs in
February 2011.

2.49

Overall, there is a sense from Sheriffs that the reports are indeed more
focused and consistent, and that they play an important role in the decision-
making process — not just in tailoring community penalties to particular
offenders, but in identifying those for whom such a disposal will simply not
work.

“I've been very impressed... particularly the modern criminal justice reports
are very, very good at identifying the people who won't cooperate. They're
much better than the old Social Enquiry Reports. They seem now to be able
to focus on folk who you'd be setting up to fail if you were to make the order,
and that’s actually quite encouraging.” (Interview 50, Sheriff)
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It is clear, however, that while confidence in the reports is partly a function of
the template, it is also sometimes simply a marker of confidence in the report
writer. Particularly in smaller courts, individual CJSW staff are known to the
bench, and Sheriffs know from experience whether they are likely to be able
to trust the analysis and recommendations provided.

“My confidence is pretty high [...] | know a lot of the people who do these
reports — there’s maybe about half a dozen names that | know. If | look at a
report and look who the author is, | can have a high degree of confidence that
it's been well done and well thought-out, and [...] we’re thinking along the
same lines.” (Interview 44, Sheriff)

This simple observation — that it is the skills and experience of the report
writer that do most to determine the overall quality and credibility of the report
— serves to highlight the importance of issues around training, support and
continuous improvement. It is to these that we now turn.

Do CJSW staff have the time, skills and confidence to produce high quality
reports?

Training

2.52

2.53

2.54

At the time of the survey of CIJSW managers (in late 2013), 29 of the 30 local
authorities who responded were either ‘very’ (23) or ‘quite confident’ (6) that
all the relevant staff in their area had been trained in the use of the new
template (and all 30 were confident that their staff were now using it).® This
picture of relatively systematic training was backed up by interviews with
Social Workers in three of the four case study areas. In the fourth, the
feedback on the guidance and training received was more qualified.

In general, then, the initial training seemed to have been well received,
although social workers also emphasised the importance of peer support,
good supervision and career experience in giving them the confidence to
prepare effective reports, including analysis and recommendations.

In this context, it is worth noting that in some of the interviews conducted with
CJSW staff towards the end of the project, there was more of a sense that the
initial training had perhaps been overly transactional — largely focused on the
format and use of the new template — rather than contributing sufficiently to a
‘culture shift’ or the development of individuals’ analytical and writing abilities.
In other words, once issues to do with basic familiarisation and use had been
addressed — even if this had been done effectively and systematically as
seemed to be the case in three of the four case study areas — some CJSW
staff began to reflect on the extent to which the training had helped to deliver
all of the original objectives of the new report.

8 All data from the survey of CJSW managers are presented as absolute numbers rather than
percentages because of the small total sample size.
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“‘Well, when the template was introduced there was some training around
familiarisation with the template. But it wasn't what | would say was training
around report-writing skills so | think there's a need for that kind of training
and, and how [...] to make best use of the template, because the template
really should be at the end of the process, you know? You should be
gathering your information from all of the various sources, and analysing it,
and trying to structure in a coherent way what it is that you want to say about
this individual.” (Interview 76, CJSW)

“My personal opinion is that the template was launched with the hope that it
would [...] lead people to be more analytical, but | don't think a template alone
will do that. | think there needed to be more thought and more consultation in
changing the culture of how we produce reports. And, we went from producing
reports that talked about low/medium/high risk, to being asked about pattern,
nature, seriousness and likelihood. And [...] probably it took a good two years,
and we're still on that journey... for people to start to get their heads round
what actually is pattern, nature, likelihood and seriousness.” (Interview 65,
CJSW)

And, as with training in relation to CPOs more generally, there was also a
concern that the comprehensive initial training had not been followed up
systematically and that new staff were being trained ‘on the job’ rather than
receiving consistent and structured input. This is illustrated by comments from
two of the respondents to the survey of CJSW managers:

‘As with all national/regional training, the merits of common training are diluted
by impact of staff turnover and consequent reliance on experiential training.’

‘[The main gap is] ensuring new workers get the same structured training that
was rolled out initially. It's not so much training about the reforms that is
needed but improving the report writing skills of SWs.’

(Open-ended responses to survey of CJISW managers)

In this context, it is also worth noting that CIJISW staff from the four study
areas who took part in the participative audit suggested that a process of
regular, embedded audit could potentially make a valuable contribution to
skills development and quality improvement. This issue is returned to below.

Impact on workloads

2.57

There is little question that the near simultaneous introduction of the LS/CMI,
CPOs and the new report template placed significant demands on CJSW staff
— both in terms of finding time for briefing and training and simply absorbing a
great deal of new information.

“There was like a year or so of training that staff were required to engage with.

And new ways of working. And | think it became a bit of an overload at that
time.” (Interview 76, CJSW)
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Following the introduction and initial ‘bedding in’ period, however, most staff
seem to have become broadly familiar with and proficient in using the new
template, and there was not a widespread suggestion that, in itself, it was
associated with a significant increase in workloads. That said, the total
number of reports requested by courts is declining. It is, therefore, possible
that this trend is offsetting the fact that individual reports now take longer to
complete. One interviewee certainly indicated that this was the case and that
its implications were not being appropriately reflected in resourcing formulae,
which they suggested draw on the total number of reports but continue to use
the same assumptions about the time required per report.

“The difficulty now is that, especially with the formula that's been used by
Scottish Government for allocation [...] there's a significant drop in reports that
are being requested and presented to court. [...] So when it comes to the
allocation of funds, we're actually seeing that formula impacting on the monies
coming to us. The reality being, though, is that nobody changed the equation
in respect of the amount of time it takes to generate a criminal justice social
work report now, in comparison to days gone by.” (Interview 65, CISW)

The suggestion that CJISWRs are more time consuming to produce seems to
have two main aspects to it. The first is the link to LS/CMI, the completion of
which forms the basis of the subsequent CJSWR and is seen as laborious
and complicated, in some areas, by an inflexible software interface. Secondly,
there is a view that the new reports are themselves more complex, involve
additional liaison with other agencies and that overall expectations of quality
are higher.

“[T]he quality of the reports are much better than they used to be, and quality
requires time. [...] So we consult more widely with other agencies. We gather
a wider amount of information. And even the process of analysing requires
workers to take time to reflect, maybe to consult with a senior on a more
complex case. [...] And | think what workers are doing as well is - what I'm
seeing is them honing their skills and having to be much better at not just
being able to analyse but to then form a cohesive argument in the report. So
actually the quality of what they are, and the expectation of what they're
having to deliver has increased.” (Interview 65, CJSW)

As the above quotation indicates, most of the CIJSW staff interviewed saw the
improvements in the quality of reports as outweighing these additional time
demands.

“I mean there's no doubt [about] it, it's a more involved process. | think the
days of somebody sitting down and bashing out a social enquiry report are
long gone. It does take longer to write. But it's taking not so much time as it
did in the initial stages ...when people were getting used to it. But | think it's a
much more professional approach than it used to be.” (Interview 55, CJSW)

Nevertheless, some interviewees also suggested that additional desk-based
activity might impact on the time available for direct work with clients and
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highlighted the need to monitor the balance between various aspects of staff
workload and practice.

Quality assurance and retrospective audit

2.62

2.63

2.64

2.65

2.66

In the four case study areas, there was a variety of practice in relation to the
quality assurance of reports prior to submission to the court and the
retrospective audit of reports with a view to identifying opportunities for
continuous improvement.

To achieve a consistently high standard of reporting, one might expect to see
ongoing training and staff development through individual supervision,
supported by a formal process of gatekeeping, where some kind of systematic
attempt is made to check the quality of reports before they get to the court. In
the four case study areas, the evaluation team only heard evidence of this
being done systematically with students and newly appointed staff. Otherwise,
staff would sometimes consult with colleagues or a manager, especially if the
case was controversial or especially serious. Resource constraints were often
mentioned as the reason for the lack a more systematic arrangement.

One might also expect to see audit (i.e. retrospective review) of reports as
both a quality check and an aspect of staff mentoring and development and
an important supplement to more formal training. Interviews with CIJSW staff
in the case study areas suggested that this would typically involve the random
selection of a single report to be reviewed by the manager in supervision with
the staff member (on a roughly monthly basis). However, we also heard from
CJSW interviewees, and from some members of the audit panels, that regular
systems of audit of this kind were not currently operational in all areas. It is
not clear what lies behind such variation in practice, but it suggests that
opportunities for continuous improvement are being lost. This issue is
returned to in para 8.51.

There were reports of more formal audit exercises across an area or with
particular groups of staff, but these tended to be ad hoc and infrequent and
focused more on the generation of statistics than explicit quality improvement.

The CJSW staff who took part in the participative audit conducted for the
evaluation indicated that they had found it a very useful exercise — not only
guantifying the standard of the reports sampled but contributing to their own
understanding of what makes a good report and, hopefully, improvements in
their own practice. Their view was that this kind of exercise could be a very
useful way of integrating audit of systematically sampled reports into routine
staff meetings.
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Offender views and experiences of the CJSWR process

2.67

2.68

2.69

2.70

The main purpose of the CISWR is to provide the sentencer with full and
accurate information about the offender and the offending — about personal
and social circumstances of relevance to the offence; the potential for future
offending; the individual’s attitude towards their victim and willingness to
engage constructively with services, and so on. As we have seen, the report
writer may need to draw on a variety of sources in developing such a picture.
Invariably, however, they need to be able to talk directly and openly with the
offender in order to prepare the report. Offender views and experiences of this
process are, then, highly relevant to the quality of reports submitted,
especially in the absence of other sources of information such as prosecution
summaries.

So how much did offenders understand about the process of report writing,
how did they feel about it, and to what extent did they provide full and
accurate accounts to CIJSW report writers? Again, it should be emphasised
that those offenders interviewed as part of the evaluation were likely to be at
the more compliant end of the spectrum. Nevertheless, their experiences
shed some important light on factors that appear to enable and to hinder the
report writing process. While these will perhaps not come as a surprise to
many of those working or researching in the area, they serve as a useful
reminder that offenders are critically important actors in this process and that
if their needs are not met, the quality of report-writing (and sentencing) will
suffer.

In terms of awareness and understanding of the report writing process, most
of the offenders interviewed for the evaluation seemed to have had a
reasonable grasp of what was being asked of them and why. In some cases,
of course, this came from prior experience (of SERs or previous CJSWRS); in
other cases, however, individuals had been told what to expect by friends or
family, their lawyer or social worker. This generally prepared them for the
likely content of the interview to inform the preparation of the CJSWR, though
there was some variation in understanding of exactly why such information
was required.

“Basically [I'd be told] just that you... get an interview. It only takes about half
an hour. They ask you numerous questions about how you feel about what
you’ve done. Would you be willing to do community service if that's what the
Sheriff requests. | know some people would probably turn round and say, ‘No.
Just gie me the jail. I'm no daein' that!’, but it's for them to see what your
attitude is, and how you're prepared to — you know? — what kinda punishment
you're prepared to accept.” (Interview 33, Offender)

There were examples of individuals only fully understanding the purpose of
the interview after the event and suggesting that this lack of understanding
might have led them to be less open in their responses. And, regardless of
understanding, some offenders consciously managed the sharing of
information about aspects of their past. One female offender, for example,
said that she had been less than open about her previous drug use,
explaining that:
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“l didn’t see it was that relevant, because | hadn't done it for a few years, and
maybe ‘cause | thought it would make me look bad.” (Interview 82, Offender)

It was also clear that several offenders were unprepared for the highly
personal nature of the interview and found it challenging or upsetting to be
asked about their upbringing or domestic circumstances. In this context, the
skills and sensitivity of CJSW staff are obviously critical, especially in the
context of contact with offenders they have not previously had dealings with.
Some offenders felt that the process failed to generate an accurate picture of
their life and needs, while others simply felt that the focus on their background
was irrelevant to the offence they were being sentenced for.

“Well, it was a person... [with] a social worker that I'd never met before, and |
went in and, for that hour, to get my whole life history and to decide on a
sentence wasnae... She didnae get to know me in that hour, and | don'’t feel
that | was able to come across in the way that | wanted to in that short space
o' time.” (Interview 72, Offender)

‘I didnae like them asking they kinda questions. Nuh. [...] Because it's nothing
to dae wi' your background. It's how you are now.” (Interview 32, Offender)

However, most of the offenders interviewed seemed to feel that the process,
although difficult, had been fair and even helpful. There was also a sense that
this was part of the deal with the court: that cooperation was part of the price
of getting the best disposal.

“l felt uncomfortable, embarrassed, and maybe it was probing into things that
they didn’t really have to know but since then I've realised that everything they
were asking me was for a reason so...yeah it makes sense now but at the
time | was a wee bit confused [about] why they were needing all that
information!” (Interview 12, Offender)

“The way | seen it was it was something...they had to do, it was just
something that the judge asked me to do so to keep my side of the bargain |
had to do it whether | liked it or no” (Interview 9, Offender)

One thing that was a source of resentment, even among those who otherwise
understood the need for the report, was having to repeat information that had
already been given to another social worker (for example, in relation to the
preparation of a previous CJSWR).

“I remember coming out the meeting expecting to see [name of CIJSW staff],
and seeing this other lassie, and she was like that, ‘Right. We're gonna do
your report’, and | said, ‘My report’s already done. Do we have to go through
all this again?’. | didn’t want an hour o' sitting crying, explaining how | felt
when | was 14 when [significant family event happened]. | didn’t need to be
doing that all over again. It's just emotionally... it's horrible. [...] And then
having to do it again when the reports are sitting on your colleague’s desk!,
you know?” (Interview 82, Offender)
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Some of the offenders interviewed for the evaluation said that they had been
given a chance to read the report in advance of submission; others that their
lawyer had given it to them or read out the main conclusions. Those who had
seen the report were generally broadly content with — or at least unsurprised
by — the content and conclusions.

Although some offenders simply saw the CJSWR process as ‘something that
had to be done’, others saw it as having tangible benefits. Sometimes that
simply reflected a recognition of the part that the report had played in avoiding
a custodial sentence. In a handful of cases, however, there was also an
acknowledgement of the fact that the resulting sentence had been directly
tailored to their needs and circumstances.

Offender: “I don't know how much you know the court system, but if | hadn't
had the report, and I'd o' went off and pleaded guilty, the Sheriff wouldn't o'
known if I'd o' just done it out o' spite or malice, or whether there was
underlying health ...mental problems or ...things like that, without the report,
so | think that the reports are an invaluable part of the system.”

Interviewer: “So to what extent do you think that the sentence was well-
matched to your needs at the time?”

Offender: “Oh, it was absolutely fantastically matched. | mean I think the... big
thing was getting put on the Antabuse. That was the turning point.” (Interview
82, Offender)

A final benefit mentioned by offenders was the way that the report-writing
process helped to inform and prepare them for the sentence itself. This was
contrasted with the situation prior to the introduction of the reforms by some
offenders who had experience of the criminal justice system.

Key points

2.77

2.78

2.79

The CJSWR plays an absolutely critical role in the sentencing process, in
providing Sheriffs with the information needed to arrive at a sentence that
meets the needs of both the community and the offender, but also in gauging
the attitude of offenders towards specific disposals.

In some respects, the new template appears to be delivering on its original
objectives. Despite the fact that the report itself is widely considered to be
more time consuming to produce (see para 2.42), the vast majority of reports
are being delivered on time. The standardisation of reports, within and across
local authority areas, has been welcomed by Sheriffs and CIJSW staff. And it
is widely felt that the template has improved navigability and the focus on
offending.

There is also, however, a widespread concern among Sheriffs that the new
format has led to longer and overly detailed reports — something that is seen
as especially problematic in the context of demanding caseloads. CJSW staff

a7



2.80

2.81

2.82

2.83

2.84

and managers also express concern about ‘writing to the template’ and
highlight the risk that the quality of analysis suffers as a result.

Sheriffs appear to find much of what they receive in CISWRs helpful, but are
especially positive about the information about individuals’ current and
previous offending, personal and social circumstances and suitability for a
community disposal. They are more ambivalent about the analysis of risk
provided by report writers and markedly less positive about social workers’
reviews of relevant sentencing options and conclusions about preferred
sentencing options.

The participative audit also suggests that reports are drawing on a broad and
appropriate range of sources, although prosecution summaries are absent for
most cases (an issue that CJSW staff and managers — and some Sheriffs —
have consistently raised). The audit also raises questions about the quality of
analysis contained within reports, especially in relation to risk of reoffending
and risk of harm. Overall, there is clear scope for improvement in the quality
of reports, with around one in six being given a negative rating by auditors.

There are issues here relating to the availability of training for new starters,
and the extent to which training and support around CJSWRs in general
moves beyond the transactional to focus on report writers’ analytical skills. It
is also evident that the new template is more time consuming to complete
than the previous SERs. While this has been partly offset by a reduction in the
number of reports requested — and is seen by many as worthwhile if it leads to
better quality — there are potential resource implications, both in terms of
overall CJSW staffing and the amount of time available for direct work with
clients.

Procedures for quality assurance and retrospective audit are inconsistent
across and within areas. Although there is a solid base of peer support and
line management, formal or systematic processes of assurance and review
are often absent. This makes it harder to identify the minority of below-
standard reports and also means that a potentially ‘virtuous loop’ of skills
improvement is not completed.

Given the central role that offenders’ accounts play in the preparation of
CJS